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William  Mayo  v.  William  B.  Savory.  ii3449| 

Under  the  7th  section  of  the  act  of  20th  March,  1839,  amending  article  375,  of  the 
Code  of  Practice,  a  demand  in  reconvention  may  be  instituted  for  any  cause,  though 
not  necessarily  connected  with  or  incidental  to  the  main  action,  where  the  plaintiff 
resides  oot  of  the  state,  or  in  a  different  parish  from  the  defendant. 

Under  the  17th  section  of  the  act  of  20th  March,  1839,  commissions  to  take  testimony 
may  be  taken  out  by  either  party,  at  any  time  after  service  of  petition  and  citation; 
and  it  will  be  no  objection  to  the  admissibility  of  the  evidence,  that  it  relates  to 
facts  not  then  at  issue,  nor  alleged  in  the  petition. 

Appeal  from  the  District  Court  of  Iberville,  Deblieux,  J. 

Simon,  J.  This  action  is  founded  on  an  authentic  sale  of  the 
steamboat  Trader,  three-fourths  of  which  were  sold  by  the  plain- 
tiff to  the  defendant  for  the  sum  of  two  thousand  dollars.  Six  hun- 
dred dollars  of  the  price  having  been  paid,  there  appears  to  remain 
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due  a  balance  of  fourteen  hundred  dollars,  with  ten  per  cent  in- 
terest from  the  date  of  the  act,  until  paid.  The  plaintiff  claims 
judgment  for  that  balance,  with  the  vendor's  privilege  on  the 
boat. 

The  defendantpleads  divers  matters  in  avoidance  of  the  plaintiff^s 
action,  such  as  error  in  fact  in  the  contract  sued  upon  ;  and, 
assuming  the  character  of  plaintiff,  he  avers  that  the  petitioner  is 
indebted  to  him  in  the  sum  of  $662,11,  which  is  the  one-half  of 
certain  advances,  debts,  and  expenses  which  he  was  compelled 
to  pay  for  the  steamboat  Alpha,  heretofore  owned  in  partnership 
between  him  and  the  plaintiff,  which  sum  he  opposes  as  a  recon- 
ventional  demand.  He  prays  that  the  contract  sued  on  may  be 
annulled  and  set  aside,  and  that  he  may  have  judgment  against 
the  plaintiff  for  the  amount  of  the  advances,  debts,  and  expenses 
by  him  paid,  resulting  from  the  first  partnership  in  relation  to  the 
Alpha. 

This  case  was  tried  by  a  jury,  who  gave  a  verdict  in  favor  of 
the  plaintiff  for  $1^5,  with  five  per  cent  interest,  per  annum, 
from  the  time  when  it  became  due,  until  paid.  After  an  imsuc- 
cessful  attempt  on  the  part  of  the  plaintiff,  to  ^tain  a  new  trial, 
on  the  ground  that  the  jury  had  not  allowed  him  the  privil^e 
prayed  for ;  and  another  unsuccessful  attempt,  on  the  part  of  the 
defendant,  to  obtain  a  new  trial,  judgment  was  rendered  by  the 
court,  confirming  the  verdict  of  the  jury,  and  allowing  the  plain- 
tiff his  vendor's  privilege ;  and  after  a  second  attempt  on  the  part 
of  the  defendant,  to  obtain  a  new  trial,  on  the  ground  that  the 
court  could  not  allow  a  privilege  where  the  jury  had  found  none, 
the  defendant  appealed. 

The  record  comes  up  in  a  very  imperfect  state,  and  from  the 
certificate  of  the  clerk  that  it  does  not  contain  the  testimony 
adduced  on  the  trial,  we  are  precluded  from  examining  the  merits 
of  the  case,  and  from  enquiring  into  the  correctness  of  the  ver- 
dict ;  but  the  appellant  has  called  our  attention  to  several  bills  of 
exceptions  which  are  found  in  the  record,  and  which  we  shall, 
therefore,  proceed  to  examine. 

The  first  is  one  taken  to  the  opinion  of  the  court  a  qua^  sus^ 
taining  the  exceptions  of  the  plaintiff  to  the  reconventional  de- 
mand set  up  in  the  defendant's  original  answer,  as  regards  the 
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transactions  of  the  steamboat  Alpha,  These  exceptions  are  so 
closely  connected  with  another  bill  of  exceptions  taken  by  the 
plaiDtiff  to  the  opinion  of  the  judge,  permitting  the  defendant  to 
file  an  amended  and  supplemental  answer  to  the  plaintiff's  de* 
mand,  in  which  he  sets  up  anoUier  reconventional  claim  result- 
ing from  the  transactions  in  relation  to  the  steamboat  Trader,  that 
it-is  proper  we  should  examine  them  together. 

By  the  7th  section  of  an  act  of  the  Legislature  of  the  20th  of 
March,  1839,  (Bullard  d&  Curry's  Digest,  p.  166,)  it  is  enacted, 
that  ^  article  375,  of  the  Code  of  Practice  be  so  amended,  thait 
when  the  plaintiff  resides  out  of  the  state,  or  in  the  state,  but  in  a 
different  parish  frmn  the  defendant,  said  defendant  may  institute 
a  demand  in  reconvention  against  him  for  any  cat^^falthough 
such  demand  be  not  necessarily  connected  with,  or  incidental  to 
the  main  cause  of  action."  This  law  appears  to  hare  provided 
for  the  very  case  under  consideration,  and,  according  to  its  terms, 
it  is  clear  that  the  defendant  was  at  lib^ty  to  set  up  all  his  recon- 
ventional  demands  resulting  from  the  transactions  relative  to  the 
partnership  in  the  steamboat  Alpha,  as  well  as  those  resulting 
from  the  partnership  in  the  steamboat  Trader.  The  plaintiff  re- 
sides in  a  different  parish  from  the  defendant,  and  the  judge  a 
que  erred  in  not  overruling  the  plaintiff's  exceptions  to  the  recon- 
ventional  claim  set  up  in  the  defendant's  original  answer.  He 
did  not  err,  however,  in  permitting  the  defendant  to  file  his  sup- 
plemental answer. 

The  next  bill  of  exceptions  relates  to  the  rejection  of  tlie  testi- 
mony  of  divers  witnesses  taken  by  virtue  of  a  commission.  This 
testimony  was  objected  to  on  the  ground  that,  at  the  time  it  was 
taken,  there  was  no  issue  in  the  case  between  the  parties ;  and 
the  judge  adds,  that  he  was  of  opinion  that  testimony  taken  on 
commission  on  facts  not  at  issue  between  the  parties  at  the  time 
of  taking  it,  or  not  alleged  in  the  petition,  if  the  case  is  not  at 
issue,  should  not  be  admitted,  as  the  party  against  whom  such 
testimony  is  taken  has  a  right  to  be  put  on  his  guard  by  sufficient 
averments  before  he  can  be  called  on  to  cross  examine  witnesses. 
This  would  be  correct  under  article  369,  of  the  Code  of  Practice ; 
but  by  the  17th  section  of  the  statute  of  the  20th  of  March, 
1839,  (Bullard  &  Curry's  Digest,  433,)  it  is  enacted,  that  "  com- 
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missions  to  take  testimony  may  issue  at  any  time  after  the  ser- 
vice of  petition  and  citation."  This  law  is  general  in  its  terms, 
it  applies  as  well  to  the  plaintiff,  as  to  the  defendant ;  they  are 
both  at  liberty  to  take  out  their  commissions  immediately  after 
the  service  of  the  citation  ;  and,  although  the  former  law  might 
perhaps  be  considered  as  more  properly  and  more  justly  suited  to 
the  fair  exercise  and  enforcement  of  the  legal  rights  of  the  parties, 
we  are  bound  to  obey  the  will  of  the  law-maker,  and  to  say  that 
the  inferior  judge  erred  in  rejecting  the  testimony  offered  by  the 
defendant,  and  which  had  been  taken  by  virtue  of  a  commission 
issued  before  issue  joined. 

With  regard  to  the  error  alleged  to  have  been  committed  by 
the  lower-judge,  in  allowing  the  plaintiff  the  exercise  of  the  ven- 
dor's privilege  on  the  property  sold,  when  the  jury  did  not  allow 
it  in  their  verdict,  we  think  proper  to  abstain  from  expressing  any 
opinion.  As  wp  have  already  said,  the  state  of  the  record  pre- 
cludes us  from  examining  the  merits  of  the  case ;  and  that  would 
be  enquiring  into  the  correctness  of  the  verdict  of  the  jury,  and  of 
the  judgment  of  the  court  rendered  thereon.  As  the  case  is  to  be 
remanded  for  a  new  trial,  the  parties  will  have  another  opportu- 
nity of  investigating  this  point  before  a  new  jury. 

It  is,  therefore,  ordered  that  the  judgment  of  the  District  Court 
be  annulled,  and  reversed,  and  that  this  case  be  remanded  to  the 
court  below  for  a  new  trial ;  the  appellee  paying  the  costs  of  this 
appeal. 

Robertson  and  Talbotj  for  the  plaintiffs. 

Labauvcj  for  the  appellant 
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Succession  of  William  R.  Falconer — Charles  Morgan, 

Appellant. 

The  laws  in  force  prior  to  the  promulgation  of  the  Civil  Code  of  1825,  relative  to  tho 
recording  of  mortgages  in  the  country  parishes,  provided  that  all  acts  of  mortgage 
shoald  be  recorded  in  the  office  of  the  judge  of  the  parish  where  tho  mortgaged  pro- 
perty was  situated.  They  required  no  separate  recordof  mortgages  to  be  kept,  but 
directed  that  all  notarial  acts,  whether  creating  mortgages  or  not,  should  be  record- 
ed in  numerical  order,  in  the  same  book.  Acts  of  24tb  March,  1810,  and  26th 
March,  1815.  Hence,  where  an  act  was  passed  before  a  Parish  Judge,  in  his  nota- 
rial capacity,  relative  to  property  in  his  parish,  no  further  inscription  was  necessary 
to  give  effect,  against  third  persons,  to  the  mortgage  resulting  from  it.  By  the 
Code  of  1825,  the  duties  previonsly  prescribed  only  to  the  Register  of  Mortgagee 
in  New  Orleans,  were  extended  to  the  Parish  Judges  throughout  the  State.  C.  C. 
3349,  3350,  3351,  3353,  3356. 

It  is  the  registry,  in  the  manner  pointed  out  by  law,  which  alone  gives  effect  to  a 
mortgage,  as  against  third  persons  ;  as  to  them,  it  is  valid,  not  as  it  has  been  exe- 
cuted between  the  parties,  but  as  it  has  been  recorded.  It  is  incumbent  on  the 
creditor  who  claims  a  preference  over  others,  to  give  notice  of  his  claim,  in  the 
manner  pointed  out  by  law.  If  he  fail  to  ascertain  that  his  mortgage  has  been  cor- 
rectly registered,  he  must  suffer  for  the  error,  saving  his  recourse  against  the  recor- 
der. Creditors  are  not  bound  to  look  beyond  the  register  itself,  or  the  certificate 
which  the  recording  officers  are  boond  to  make  oat.    C.  C.  3357. 

Appeal  from  the  Court  of  Pointe  Couple,  Cooley^  J. 

Ilslej/j  for  the  appellant. 

L.  Janiuj  contra. 

MoRPHT,  J.  A  tableau  of  distribution  having  been  filed  by 
the  administratrix  of  the  estate  of  the  late  William  R.  Falconer, 
various  oppositions  were  made  to  it.  Among  them  was  one,  filed 
by  several  of  the  ordinary  creditors  of  the  deceased,  to  the  claim' 
of  Charles  Morgan,  who  was  therein  set  down  as  a  mortgage 
creditor  for  $14,715.  This  opposition  having  been  sustained  by 
the  court  below,  Charles  Morgan  has  appealed. 

The  record  shows  that,  on  the  25th  of  April,  1838,  the  deceas- 
ed executed  to  the  appellant,  before  the  Parish  Judge  of  Pointe 
Couple,  a  mortgage  on  a  tract  of  land  and  a  number  of  slaves,  to 
secure  the  payment  of  $14,715,  with  nine  per  cent  interest  per 
annum,  and  that  on  the  same  day  this  mortgage  was  recorded  by 
the  Parish  Judge,  under  No.  728,  in  the  book  by  him  kept  for  the 
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registry  of  the  legal  and  conventional  mortgages  of  the  parish  ; 
but  that,  through  inattention,  no  doubt,  the  recording  was  not 
made  in  conformity  with  the  original  act,  the  amount  stated  in 
the  book  of  mortgages  being  only  $1415,  instead  of  $14,715.  A 
statement  of  the  present  Parish  Judge  of  Pointe  Coupee,  received 
as  evidence  on  the  trial,  further  shows,  that  for  the  registry  of 
mortgages  in  his  parish  two  books  are  kept;  one  called  the  Book 
of  Legal  and  Conventional  Mortgages,  and  another  in  which  the 
judicial  mortgages  are  recorded ;  and  that  when  certificates  of 
mortgages  are  given,  these  books  are  alone  examined.  The  ap- 
pellant claims  the  benefit  of  the  mortgage  for  the  amount  mention- 
ed in  the  notarial  act,  while  the  appellees  contend  that  the  mort- 
gage is  valid  and  binding  on  them  only  to  the  amount  for  which 
it  has  been  etiregistered. 

It  is  urged,  on  the  part  of  the  appellant,  that  it  is  sufficient  for 
the  preservation  of  a  mortgage  in  the  country  parishes  of  the 
State,  if  the  act  containing  it  is  on  file,  or  is  recorded  in  the  Parish 
Judge's  office,  whether  it  be  transcribed  into  the  Record  of  Mort- 
gages or  not ;  that,  at  all  events,  the  mortgage  in  question  was  re- 
corded in  the  Book  of  Mortgages,  and  that  the  registry  itself  af- 
forded the  means  to  all  persons  inspecting  it  of  discovering  the 
error  committed,  inasmuch  as  it  gave  the  date  of  the  notarial  act 
in  which  the  mortgage  had  been  stipulated.     In  support  of  the 
first  position  assumed,  we  have  been  referred  to  various  decisions 
to  be  found  in  3  Martin,  N.  S.  352.    6  lb.  N-  S.  121.    2  La.  576. 
7  La«  460.     But  all  these  decisions  will  be  found,  upon  exami- 
nation, to  be  based  on  provisions  of  law  then  in  force,  which 
pointed  out  no  particular  manner  in  which  mortgages  were  to  be 
recorded  in  the  country.     Par  from  requiring  a  separate  record  of 
mortgages  to  be  kept,  those  laws  only  prescribed  that  the  acts  con- 
taining mortgages  should  be  recorded  in  the  office  of  the  judge 
of  the  parish  where  the  mortgaged  property  was  situated,  and 
that  all  notarial  acts,  whether  creating  mortgages  or  not,  should 
be  recorded  in  numerical  order  in  one  and  the  same  book. 
Hence  it  was  held,  that  when  an  act  was  passed  before  a  Parish 
Judge  in  his  notarial  capacity,  relating  to  property  situated  in  his 
parish,  no  further  transcription  or  inscription  was  necessary  to 
give  effect  to  the  mortgage  resulting  from  it  against  third  persons. 
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Bullftrd  &  Curry's  Digest,  696,  696.  But  the  framers  of  the 
Louisiana  Code,  taking  into  view,  no  doubt,  the  growth  of  our 
population  and  the  consequent  increase  of  transactions,  thought 
proper  to  place  the  country  and  the  city  on  the  same  footing  in 
relation  to  the  registry  of  mortgages,  and  extended  to  the  differ- 
ent Parish  Judges  of  the  State  the  duties  which  the  Code  of  1808 
bad  prescribed  only  to  the  Register  of  Mortgages  of  New  Orleans. 
Civ.  Code,  arts.  3349,  3360,  3361,  3363,  3366.  These  provi- 
sions require,  distinctly,  the  keeping  and  recording  of  mortgages  in 
certain  books  to  be  kept  for  that  purpose ;  they  describe  the  nature 
of  the  acts  to  be  recorded  in  each  book  or  register,  and  provide 
that  the  Recorder  of  Mortgages,  and  Parish  Judges  fulfilling  the 
same  duties,  shall  deliver  to  all  persons  who  may  demand  them, 
certificates  of  the  mortgages,  privileges,  or  donations  which  they 
may  have  thus  recorded.  These  several  enactments  are  preced- 
ed by  article  3297,  which  declares  that,  '^  among  creditors  the 
mortgage  whether  conventional,  legal,  or  judicial,  has  force  only 
from  the  time  of  recording  it  in  the  manner  hereinafter  directed, 
except  in  the  cases  mentioned  below '^;  and  by  article  3314, 
which  says,  "  conventional  mortgage  is  acquired  only  by  consent 
of  the  parties,  and  judicial  and  legal  mortgages,  only  by  the  effect 
of  a  judgment  or  by  operation  of  law.  But  these  mortgages  are 
only  allowed  to  prejudice  third  persons,  when  they  have  been 
publicly  inscribed  on  records  kept  for  that  purpose,  and  in  the 
manner  hereinafter  directed."  From  the  foregoing  provisions  of 
law  it  is  clear,  that  it  is  the  'enregistering  alone,  in  the  manner 
pointed  out  by  law,  which  gives  effect  to  a  mortgage  against  third 
persons.  If  this  be  true,  it  is  equally  clear  that  a  mortgage  can 
be  binding  on  them  only  for  the  amount  thus  enregistered. 

^  to  the  argument,  that  the  mortgage  was  recorded  with  a 
reference  to  the  notarial  act,  by  consulting  which  the  error  nodght 
have  been  discovered,  it  is  a  sufficient  answer  to  say,  that  a  con* 
ventional  mortgage  is  by  law  valid  as  to  third  persons,  not  as  it 
has  been  executed  between  the  parties,  but  as  it  stands  recorded, 
notice  being  of  its  essence  as  regards  such  third  persons.  It  is 
incumbent  on  the  creditor  who  claims  a  preference  over  other 
creditors,  to  give  such  notice  in  the  manner  prescribed  by  law. 
It  is  in  his  power  to  ascertain  whether  the  registry  of  his  mort- 
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gage  has  been  correctly  made.  If  he  fails  to  do  this,  he  must  suf- 
fer for  the  error  committed  by  the  recorder,  saving  his  recourse 
against  the  latter  ;  but  the  other  creditors  are  not  bound  to  look  be- 
yond the  register  itself,  or  beyond  the  certificate  of  mortgages  which 
the  recording  officers  are  bound  to  make  out  and  deliver  from 
such  register.  The  law  which  makes  it  the  duty  of  a  notary 
who  passes  an  act  of  sale,  and  of  fi  sheriff  who  sells  property  un- 
der seizure,  to  procure  a  certificate  of  mortgages  will  be  vain  in- 
deed, if  the  purchaser  were  bound,  at  his  peril,  to  look  beyond 
such  certificate,  lest  the  recorder  might  have  committed  some 
error.  '  Such  a  construction  would,  at  once,  destroy  the  value 
and  usefulness  of  our  registry  laws,  by  introducing  into  all  trans- 
actions concerning  immoveable  property  the  utmost  danger  and 
insecurity.  4  Troplong,  Priv.  et  Hypoth.  p.  356,  No.  1002.  Civ, 
Code,  art.  3357.    9  lA  354. 

Judgment  affirmed* 


William  Dickson  Lea,  Administrator,  v.  John  Frederick 

Myers  and  others. 

The  mle,  Q,u€R  temporaUa  sunt  ad  agendwm,  mnt  perpetua  ad  excipiendum,  applies 
only  where  a  defendant  ia  in  the  exerciae  of  the  right,  or  in  poaaeaaion  of  the  pro- 
perty or  position,  attempted  to  be  taken  from  him.  It  cannot  protect  a  party  who 
has  remained  ailent,  and  Buffered  a  purchaser  to  keep  possession  during  the  period 
required  to  prescribe  an  action  of  rescision. 

Silence  for  aeventeen  years,  after  the  age  of  majority,  will  be  conaidered  a  tacit  ratifi- 
cation of  the  acts  of  a  minor.  The  longest  period  of  preacription  for  such  acta  is 
ten  years.    C.  C.  2218. 

Appeal  from  the  District  Court  of  Livingston,  JaneSj  J. 

/.  L.  Sheaf  and  A.  Hennen,  for  the  plaintiff. 

Waterstorif  for  the  appellants. 

Simon,  J.  The  plaintiff,  as  administrator  of  the  estate  of  Da- 
vid Kemp  deceased,  sets  up  title  to  a  tract  of  land  containing 
twelve  hundred  and  eighty  acres,  situated  in  the  parish  of  Liv- 
ingston, on  the  Notalbany  river,  opposite  the  town  of  Springfield.  * 
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He  alleges  that  the  tract  formerly  belonged  to  John  Frederick 
Myers  deceased,  and  was  inventoried  as  his  property  in  1814. 
That  David  Kemp  derived  his  title  thereto,  by  legal  and  just  con- 
veyances, from  all  the  heirs  of  John  Frederick  Myers,  and  for  a 
valuable  consideration.  That  David  Kemp,  the  deceased,  pos- 
sessed the  said  tract  as  owner  from  and  after  the  20th  of  May, 
1817,  to  the  time  of  his  death  in  1820.  That  said  possession 
was  openly  continued  by  the  heirs  of  David  Kemp,  and  especially 
by  one  of  them,  up  to  the  year  1840 ;  whereby  the  said  David 
Kemp  and  his  heirs,  under  him,  have  acquired  a  just  and  legal 
title  thereto  by  prescription. 

He  further  represents  that  Frederick  Myers,  B.  Childress  and 
Thomas  Green  Davidson,  and  others,  clandestinely  took  posses- 
sion of  the  said  tract  during  the  year  1840,  in  bad  faith,  for  the 
purpose  of  compelling  the  heirs  of  Kemp  to  become  plaintiffs 
against  them ;  and  that  they  are  now  in  possession  of  the  said 
land,  trespassing  on  the  same,  to  the  injury  of  the  succession 
represented  by  the  petitioner,  to  the  amount  of  two  thousand 
dollars.*  Wherefore,  he  prays  that  the  said  Myers,  Childress,  and 
Davidson  may  be  compelled  to  show  under  what  title  they  claim 
the  said  tract  of  land,  and  by  what  authority  they  claim  posses- 
sion thereof;  that  they  may  be  condemned  to  pay,  in  solidoj  the 
damages  suffered,  to  the  amount  of  four  thousand  dollars ;  that 
the  tract  of  land  in  controversy  may  be  declared  to  belong  to  the 
succession  of  David  Kemp,  and  that  his  heirs  may  be  adjudged 
to  be  the  only  legal  owners  thereof;  &c. 

Childress  and  Davidson  joined  issue,  first,  by  denying  the  alle- 
gations contained  in  the  plaintiff's  petition,  and  alleging  that  the 
pretended  rights  of  the  petitioner  originated  in  fraud,  and  are  ab- 
solutely null  and  void.  They  further  aver  that  they  are  the  sole 
owners  and  possessors  of  the  land  in  dispute,  having  acquired 
their  title  thereto  by  an  unbroken  chain  from  the  legitimate  forced 
heirs  of  John  F.  Myers  deceased,  who  died  possessed  of  the 
same ;  and  that,  in  virtue  of  the  said  chain  of  title,  they  are  now 
in  the  actual  corporeal  possession  of  the  land,  and  liave  been  so, 


*  He  also  claims  #3000  further,  for  damage  for  the  slinder  of  the  title  of  Kemp. 
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uninterruptedly,  for  upwards  of  five  years.    They  pray  to  be  qui- 
eted in  their  title  and  possession. 

John  F.  Myers  also  filed  an  answer,  in  which  he  states  that  he 
has  no  interest  in  this  suit  or  the  land  in  controversy,  having,  on 
the  4th  of  December,  1837,  sold  his  portion  to  Jacob  J.  Watts  and 
B.  Childress,  for  a  valuable  consideration. 

Jacob  J.  Watts  also  appeared  as  one  of  the  defendants,  and  dis- 
claimed all  title  and  interest  in  the  land  in  dispute,  averring  that 
the  title  and  interest  which  he  once  had,  now  belong  to  B.  Chil- 
dress, his  former  co-proprietor. 

Under  these  pleadings,  the  respective  titles  of  the  parties  were 
investigated ;  and  judgment  having  been  rendered  below  in  favor 
of  the  plaintiff,  in  his  capacity  of  administrator,  the  defendants, 
Childress  and  Davidson,  took  the  present  appeal. 

The  evidence  shows  that,  on  the  23d  of  May,  1817,  Thomas 
Kennedy,  acting  as  the  agent  and  attorney  in  fact  of  Catharine 
Myers,  the  widow  of  John  F.  Myers  deceased,  and  George  Myers, 
one  of  the  legitimate  heirs  of  said  deceased,  executed  a  deed  of 
sale,  transfer  and  assignment  to  David  Kemp,  of  all  the  rights 
title,  interest  J  claim  and  demand  of  what  kind,  nature,  or  quor 
lity  soever,  as  well  real  as  personal,  which  they  had  in  and  to 
the  estate  of  John  F.  Myers  deceased,  by  right  of  marriage,  in- 
heritance, or  in  any  other  manner  whatsoever,  d^c,  for  and  in 
consideration  of  the  sum  of  two  thousand  and  one  hundred  dol- 
lars, cash  in  hand  paid.  This  deed  was  passed  before  the  Parish 
Judge  of  the  parish  of  St.  Helena  wherein  the  parties  resided,  and 
is  accompanied  by  a  power  of  attorney  from  Catharine  Myers  to 
Kennedy,  in  which  he  is  authorized  and  empowered  to  act  for  her 
and  in  her  name,  and  to  contract  for  her  in  any  way  he  thinks 
roost  advantageous,  in  collecting  and  recovering  her  dower  due 
her  by  the  estate  of  her  late  husband,  obligating  herself  to  com- 
ply with  any  contract  or  sale  he  might  make  in  transferring  her 
claim,  &c. 

On  the  31st  of  May,  1817,  Frederick  Myers,  who  was  then  a 
minor,  above  the  age  of  eighteen  years,  and  who  is  stated  in  the 
act  to  have  been  duly  emancipated  and  authorized  by  the  Parish 
Judge,  with  the  advice  of  a  family  meeting,  sold  and  transferred 
all  his  hereditary  rights  and  claims  to  David  Kemp,  for  and  in 
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consideration  of  the  sum  of  seven  hundred  dollars.  This  act 
was  passed  before  the  same  Parish  Judge,  and  is  subscribed  by 
Frederick  Myers,  and  Thomas  Kennedy  as  his  curator  ad  hoc.  . 

It  appears  that  on  the  4th  of  December,  1837,  John  F.  Myers 
conveyed  to  B.  Childress  and  Watts  all  his  rights  as  heir  to  his 
father,  John  F.  Myers,  and  his  mother,  Catharine  Myers.  That 
on  the  28th  of  July,  1838,  Charles  Myers  also  conveyed  to  Watts, 
Childress,  and  one  Facundus,  all  his  rights  and  claims  to  the 
estate  of  his  father^  John  F.  Myers.  This  act  was  passed  be- 
fore Burlin  Childress,  (one  of  the  vendees,)  as  Parish  Judge  of 
the  parish  of  Livingston,  and  is  only  accepted  by  Facundus  and 
Childress. 

Several  documents  are  also  found  in  the  record,  showing  cer* 
tain  proceedings  had  in  the  year  1814,  in  relation  to  the  estate  of 
John  F.  Myers  deceased,  and  the  inventory  thereof,  in  which  the 
land  in  controversy  is  included ;  also  other  proceedings  had  be- 
fore the  Court  of  Probates  in  1835,  and  in  1840,  and  the  sale  made 
by  the  coroner,  under  an  order  of  said  court,  of  the  tract  of  land 
in  controversy,  as  belonging  to  the  successions  of  John  F.  Myers 
and  Catharine  Myers,  to  Burlin  Childress,  dated  the  1st  of  Sep- 
tember, 1840 ;  the  will  of  John  F.  Myers,  and  the  probate  there- 
of, in  which  will,  he  acknowledges  George  Myers,  Frederick 
Myers,  and  Charles  Myers  as  his  legitimate  heirs,  and  appoints 
his  second  wife,  Ann  Eliza,  executrix  of  said  will ;  and  the  deed 
of  sale  from  the  sheriff  to  the  defendant  Davidson,  to  establish 
his  title  to  one-half  of  the  land  in  dispute,  seized  and  sold  on  his 
co-defendant,  Childress,  who  remained  the  owner  of  the  other 
half. 

The  parol  evidence  establishes,  that  John  F.  Myers  deceased 
repeatedly  acknowledged  Catharine  Myers  as  his  wife,  and  George 
Myers  and  Frederick  Myers  as  his  legitimate  children.  Catha- 
rine survived  several  years  after  his  death,  and  in  his  will  he  de- 
clares himself  the  legitimate  father  of  said  George  and  Frede- 
rick, his  two  children  hy  his  former  vnfe.  It  appears,  also,  from 
the  evidence,  that  he  was  reputed  as  married  to  Ann  Eliza, 
the  mother  of  Charles  Myers,  and  a  witness,  who  was  not  present 
at  the  wedding,  says  that  he  heard  them  say  that  they  were  mar- 
ried about  the  year  1812.    This  marriage,  if  it  ever  existed,  must 
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have  taken  place  while  Catharine  was  still  living,  and  about  two 
years  before  the  will  was  made. 

From  the  facts  of  the  case,  it  does  not  appear  to  us  that  the  de- 
fendants have  acquired  any  title  from  Charles  Myers  to  any  part 
of  the  land  in  controversy.  He  was  the  only  issue  of  an  unlaw- 
ful mariage,  (if  it  ever  existed,)  between  his  father  and  Ann  Eliza ; 
and  if  the  latter  was  only  his  concubine,  this  circumstance  can- 
not in  any  way  authorize  him  to  set  up  any  claim  to  his  father's 
succession,  either  as  one  of  his  children  or  under  the  will.  It 
has  been  clearly  proved,  by  the  acknowledgment  of  the  deceased, 
that  Catharine  was  his  farmer  wifej  and  that  George  and  Freder- 
ick were  his  legitimate  children  ;  indeed,  that  is  corroborated  by 
the  testimony  of  the  witness,  who  states  that  he  understood  from 
hisfat/ier  and  mother  that  Catharine  was  married  to  Myers  ;  and 
if  so,  Catharine  being  still  living,  and  having  even  survived  her 
husband,  it  is  clear  that  Charles  Myers,  the  son  of  Ann  Eliza, 
was  begotten  from  an  unlawful  second  marriage,  or  from  an  open 
adulterous  concubinage.  We  agree  with  the  judge  a  quo  that 
Charles  was  incapable  of  inheriting  from  John  F.  Myers,  either 
as  legal  or  constituted  heir;  and  that  Geoi^  and  Frederick 
Myers  were  the  sole  legitimate  heirs  of  the  deceased,  and  succeed- 
ed to  all  his  rights. 

The  question  of  heirship  and  legitimacy  being  thus  disposed 
of,  we  have  next  to  inquire  into  the  rights  of  the  widow,  trans- 
ferred to  David  Kemp  by  virtue  of  her  power  of  attorney.  It  is 
doubtful  whether  the  sale  made  by  her  agent  ^ould  be  sufficient 
to  divest  her  of  the  property,  as  it  might,  perhaps,  be  successfully 
urged  that  the  power  was  not  sufficient,  and  that  the  agent  went 
beyond  the  object  of  the  authorization.  But  her  power  of  attor- 
ney alludes  only  to  her  right  of  dower ^  which  she  wishes  tore- 
cover  from  the  estate  of  her  husband,  and  she  obligated  herself  to 
comply  with  any  contract  or  sale  that  might  be  made  in  trans- 
ferring her  right  of  dower.  This  circumstance,  coupled  with 
the  fact  that  the  deceased  declares  in  his  will,  produced  by 
the  defendants,  that  the  land  was  granted  to  him  by  the  Spanish 
government,  shows  that  it  was  not  community  property,  and  that 
the  widow  had  no  right  or  claim  to  set  up  to  any  part  of  the  land 
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itself,  but  only  a  right  of  dower  which  was  conveyed  to  David 
Kemp. 

Under  this  view  of  the  legal  rights  of  those  from  whom  the 
parties  to  this  controversy  have  derived  their  titles  to  the  tract  of 
land  in  dispute,  it  results,  that  George  and  Frederick  were  the 
only  persons  capable  and  competent  to  dispose  of  the  title  of  their ' 
father  to  the  tract  of  land  inventoried  as  his  property,  and  that  the 
said  tract  was  legally  owned  and  possessed  by  each  of  them  for 
one-half. 

It  is  clear  that  David  Kemp,  having  acquired  all  the  rights  of 
George  Myers,  who  was  of  lawful  age,  to  the  estate  of  his  father, 
has  thereby  become  the  owner  of  George's  portion  in  the  tract  of 
land  by  him  inherited  from  his  father.  The  act  of  sale  or  trans- 
fer is  in  due  form,  and  nothing,  in  our  opinion,  has  been  shown 
that  can  in  any  way  affect  the  title  so  transferred  by  George  to 
David  Kemp;  and  so  far,  we  must  say  that  the  plaintiff  has 
shown  an  indisputable  right  to  one-half  of  the  land  sued  for. 

To  the  other  half,  however,  both  plaintiffs  and  defendants  have 
exhibited  a  title  from  Frederick  Myers.  The  one  to  the  plain- 
tiff's ancestor,  dated  the  31st  of  May,  1817,  whilst  Frederick  was  a 
minor  above  eighteen  years  of  age ;  and  the  other  to  the  defen- 
dants or  their  authors,  dated  the  4th  of  December,  1837,  which 
makes  a  period  of  nearly  twenty  years  between  the  two  sales ;  or, 
at  least  seventeen  years,  between  the  time  of  Frederick's  mojority, 
and  his  last  transfer  of  his  hereditary  rights. 

It  has  been  strenuously  contended  by  the  defendants'  counsel, 
that  Frederick  Myers  having,  legally,  no  capacity  to  contract,  the 
sale  and  transfer  by  him  made  to  David  Kemp,  is  absolutely  null 
and  void,  and  that  such  nullity  can  always  be  opposed  by  him, 
(Myers,)  or  by  his  assigns,  (ay ana  causey)  by-way  of  exception, 
whenever  effect  is  sought  to  be  given  to  the  act  passed  during 
minority ;  and  that  under  the  rule  "  qucB  temporalia  sunt  ad 
offendum,  sunt  perpetua  ad  excipiendum^^^  no  prescription  can 
be  invoked  to  destroy  the  effect  of  the  exception. 

It  is  true  that,  in  this  case,  all  the  proceedings  relative  to  the 
appointment  of  the  curator  who  assisted  the  minor,  and  to  the 
authorization  by  the  judge,  said  to  have  been  gmnted  with  the 
advice  of  a  family  meeting,  are  so  irregular,  that  (hey  can  give  no 
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force  to  the  act  of  the  minor,  and  that  his  act  would  not  be  bind- 
ing  and  obligatory,  unless  ratified  by  him,  after  having  attained 
the  age  of  majority.  It  is  also  true  that,  under  the  1860th  article 
of  the  Civil  Code,  contracts  made  by  minors,  without  the  inter- 
vention  of  the  tutors  or  curators,  or  with  such  intervention,  but  uq* 
attended  by  the  forms  prescribed  by  law,  being  legally  void,  may 
be  declared  so,  either  in  a  suit  for  nvllUy  or  on  exception^  with- 
out any  other  proof  than  that  of  the  minority  of  the  party,  and  the 
want  of  formality  in  the  act.  The  law  was  the  same  in  1817; 
see  10  Martin,  731,  where  it  was  held,  that  when  minors  sue  for 
the  property  by  them  illegally  alienated,  it  is  not  necessary  they 
should  show  they  have  been  injured  by  the  contract.  But  here 
no  action  of  rescision  was  ever  brought  by  Frederick  Myers,  dur- 
ing the  time  prescribed  by  our  law ;  nor  did  he  ever  sue  for,  or 
do  any  act  on  the  subject  of  the  property  by  him  sold,  which, 
from  the  substance  of  the  evidence,  is  shown  to  have  been  taken 
possession  of  by  the  vendee,  and  subsequently  by  his  heirs,  who 
continued  to  possess  it,  by  themselves  and  by  others,  for  more 
than  ten  years  before  they  were  disturbed  by  the  defendants.  It 
is  contended,  however,  that  the  absolute  nullity  of  the  plaintiff's 
title  results  from  its  very  face,  and  that  it  is  opposed  by  way  of 
exception.  This  Question  is  not  new  in  our  jurisprudence ;  and 
it  is  difficult,  if  not  impossible,  to  distinguish  this  case  from  that 
of  Delahoussaye  v.  Dumartrait^  reported  in  the  16th  volume  of 
the  Louisiana  Reports^  page  92,  in  which  this  court  held,  that 
'^  the  rule,  relied  on  by  the  defendants'  counsel,  derived  from  the 
Roman  jurisprudence,  is  now  well  understood  to  exist  only  in 
favor  of  a  defendant  in  the  possession  or  exercise  of  the  proper- 
tyi  right  or  position  attempted  to  be  taken  from  himJ^  It  can- 
not, in  our  opinion,  protect  a  party  who  has  remained  silent,  and 
suffered  a  purchaser  to  remain  in  possession  a  length  of  time  suf- 
ficient for  the  prescription  of  the  action  of  rescision ;  and  as 
Toullier  says,  (vol.  7,*  No.  602,)  "  Si  Vexception  est  perpetuelle^ 
c^est  quand  le  contrat  via  pas  etc  exectite.^^  Were  it  otherwise, 
the  law  would  be  easily  avoided,  as  under  the  protection  of  the 
rule  relied  on,  it  would  often  be  convenient  to  a  party,  however 
old  he  might  be,  to  disturb  another  in  the  peaceable  enjoyment  or 
possession  of  his  property,  to  compel  him  to  bring  a  suit,  and 
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then  to  defeat  his  title  by  the  exception  of  jninority.  The  law  of 
prescription  would  become  a  dead  letter,  and  a  man  sixty  years 
old  would  be  enabled,  by  this  indirect  exercise  of  an  action  of 
nullity,  to  recover  property  alienated  by  him  during  his  mi- 
nority. 

We  must,  therefore,  conclude,  that  the  rule  above  quoted  is  not 
applicable  to  the  defendants'  position  ;  that  they  cannot  be  pro- 
tected under  it ;  and  we  agree  with  the  judge  a  quo  that  a  silence 
of  seventeen  years,  after  the  age  of  majority,  may  be  fairly  consi- 
dered as  a  tacit  ratification  of  the  acts  of  a  minor.  Under  the  pro- 
visions of  our  laws,  the  longest  prescription  for  such  acts  is  ten 
years,  (Civ.  Code,  art.  2218^)  and  there  are  cases  in  which  four 
and  five  years  are  sufficient.    lb.  arts.  1870,  3507. 

With  this  view  of  the  questions  presented  to  our  consideration, 
we  do  not  hesitate  to  say  that  the  plaintiff  has  shown  the  best 
title  to  the  land  in  controversy ;  that  the  title  to  him  transferred 
by  Frederick,  however  defective  originally,  has  become  perfect 
by  the  lapse  of  time ;  that  said  Frederick  could  not  transfer  to  the 
defendants  greater  rights  than  he  himself  had ;  and  that  the  infe- 
rior judge  did  not  err  in  sustaining  the  title  set  up  by  the  plain- 
tiff, as  administrator  of  the  estate  of  David  Kemp. 

Judgment  affirmed. 


Absalom  Kees  v,  Piebre  Lefebvre. 

One  who  excepts  to  the  opinion  of  an  inferior  court,  must  place  on  the  record  whatever 
may  be  neceatary  to  enable  the  Supreme  Court  to  come  to  a  decision. 

Appeal  from  the  District  Court  of  Lafourche  Interior,  Nir 
choUSf  J. 

Beatty  and  Thibodeauxj  for  the  plaintiff. 

iZ.  TF.  NichoUs^  for  the  appellant. 

Garland,  J.  This  suit  was  brought  to  recover  the  amount 
of  an  account  for  work  and  labor  as  an  undertaker,  and  for  ma- 
terials furnished  by  the  plaintiff,  for  the  construction  of  a  large 
dwelling  house  on  the  plantation  of  the  defendant.    The  latter  in 
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his  answer,  alleges  that  at  first,  a  plan  of  the  building,  and  speci- 
fications as  to  the  materials  and  cost,  were  drawn  by  the  plaintiff 
and  agreed  to ;  but  that  subsequently,  the  building  was  by  con* 
sent,  much  enlarged,  and  finished  in  a  style  very  different  from 
the  first  intention  of  the  parties.  The  defendant  alleged  that  the 
workmanship  was  very  defective,  and  pleaded  payments  to  a 
large  amount,  on  account  of  the  building.  The  case  was  tried 
by  a  jury  who  found  a  verdict  for  the  plaintiff  for  $4,857  46 ;  and 
the  defendant  appealed. 

While  the  case  was  pending  below,  the  defendant  made  affida- 
vit, that  there  existed  a  plan,  and  a  specification  of  the  materials 
to  be  used  in  the  house,  as  first  projected,  and  an  estimate  of  the 
cost  which  were  in  the  possession  of  the  plaintiff,  and  had  been 
agreed  to  by  the  parties.  He  called  on  the  plaintiff  to  produce 
these  papers,  and  demanded,  in  the  event  of  their  not  being  pro* 
duced,  that  the  affidavit  made  in  relation  to  their  contents  should 
be  taken  as  true.  In  obedience  to  the  order  of  the  court  the 
plaintiff  produced  a  paper  which  purported  to  be  the  original  plan 
and  specifications,  and  also  stated  the  changes  that  had  been  made. 
To  the  reception  of  this  paper  the  defendant  objected,  on  the 
ground  that  it  was  not  responsive  to  the  call  made,  and  that  a 
portion  of  the  contents  made  no  part  of  the  specifications,  and 
was  written  after  the  partial  completion  of  the  house,  and  with- ' 
out  the  privity  or  assent  of  the  defendant.  The  court  overruled 
the  objection,  and  the  defendant  excepted.  The  defendant  relies 
on  article  140  of  the  Code  of  Practice  to  sustain  his  objection. 
That  article  is  explicit  enough  in  itself,  but  its  applicability  to 
the  present  case  is  not  obvious,  nor  has  the  defendant  established 
it.  The  bill  of  exceptions  seems  to  present  a  question  of  &ct 
rather  than  of  law.  The  defendant  in  his  affidavit  states  the  ex- 
istence of  a  paper  or  papers  which  he  says  contain  certain  things. 
A  paper  is  produced,  and  he  then  alleges  that  it  contains  more 
than  he  alleged  or  wanted,  and  that  a  portion  must  be  rejected 
because  something  had  been  added  to  which  he  never  assented. 
This  raises  aii  issue  of  fact,  and  the  record  does  not  enable  us  to 
decide  it.  The  counsel  for  the  defendant  says  that  the  face  of 
the  paper  shows  that  it  was  written  at  different  times,  and  subse- 
quent to  the  partial  construction  of  the  building.    This  is  very 
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true ;  but  we  find  an  admission  in  the  record,  that  the  plan  was 
changed  after  the  principal  wall  was  raised.  It  may  be  that  the 
addition  to  the  original  plan  and  specifications  was  made  when 
the  change  in  the  plan  was  agreed  to ;  but  whether  it  was  as- 
sented to  or  not,  we  have  not  the  means  of  deciding.  It  has 
often  been  said  by  this  court,  that  a  party  excepting  must  place 
on  the  record  all  that  is  necessary  to  enable  it  to  come  to  a  con- 
clusion. This  has  not  been  done  in  the  present  case,  and  we 
cannot  say  that  the  court  erred. 

There  is  a  mass  of  testimony  in  the  record  ;  and  on  several 
important  points  it  is  contradictory.  A  number  of  witnesses 
swear  that  the  work  was  well  executed  and  the  materials  good. 
Others  say  directly  the  contrary.  Three  workmen  were  appoi  n ted 
by  the  court,  as  experts,  to  examine  the  work  and  materials. 
They  diflfered  in  opinion ;  the  evidence  of  two  being  strongly 
with  the  plaintiff,  and  one  saying  that  there  ought  to  be  a  deduc- 
tion from  the  amount  charged.  The  weight  of  testimony  appears 
to  us  not  only  from  the  report  of  the  experts,  but  from  the  state- 
ment of  other  witnesses,  to  be  in  favor  of  the  plaintiff.  The  jury 
found  a  verdict  for  him ;  and  the  Judge,  who  heard  all  the  evi- 
dence, refused  a  new  trial  after  a  charge  to  the  jury,  to  which  no 
exception  was  taken. 

The  counsel  for  the  defendant  has  insisted  most  strenuously, 
that  the  original  estimate  and  specifications  should  be  taken  as  a 
btisis,  and  an  allowance  made  in  the  same  proportion  for  the  ad- 
ditional work  on  the  building.  This  we  do  not  think  just,  as  it 
is  shown  that  the  workmanship  and  finishing  were  in  the  first 
instance,  to  have  been  plain  and  substantial.  Afterwards  the 
plan  was  much  enlarged ;  additional  rooms,  doors,  windows,  par- 
titions, &c.  were  required,  costly  mantel  pieces  of  marble  were 
substituted  for  those  of  wood,  a  roof  of  slate  was  put  on  instead 
of  shingles,  and  costly  materials  were  used  to  finish  the  house  in 
a  manner  appropriate  to  its  increased  dimensidhs,  and  to  suit  the 
taste  and  convenience  of  the  owner.  It  would  be  unjust  to  fix  as 
a  criterion  for  the  cost  of  a  palace,  the  price  of  the  plain,  substan- 
tial materials  and  workmanship  for  an  ordinary  farm  house, 
adding  only  for  the  increased  quantity  of  labor  and  materials. 

Vol.  IV.  3 
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The  defendant  has  not  complained  of  any  credit  being  disal- 
lowed, of  which  he  made  any  proof. 

Judgment  affirmed. 


^  Louis  J.  Baggett  v.  Abraham  F.  Rightor  and  another. 

— ^^^  Diligent  enquiry  for  the  maker  of  a  note  and  for  his  domicil,  without  effect,  will  ex- 

cnae  the  want  of  a  formal  demand  of  payment. 
By  endorsing  a  note,  joint  in  their  faTor,  the  payees,  each  of  whom  can  claim  only  a 
portion  of  its  amount  equal  to  that  of  the  others,  transfer  only  their  respective  in- 
terests  in  it ;  and,  on  the  failure  of  the  maker  to  pay,  each  will  be  liable  to  the 
holder  to  the  extent  of  such  interest  only.     C.  C.  2079. 

Appeal  from  the  District  Court  of  Ascension,  Nicholls^  J. 

M.  Taylor;  for  the  plain tilffl 

Ilsley,  for  the  appellants.  ^ 

MoRPHY,  J.  This  is  an  appeal  from  a  judgment  rendered  in 
solido  against  the  defendants  Rightor,  and  Rightor  and  Williams, 
endorsers  of  a  promissory  note,  drawn  by  one  Charles  Bishop, 
to  their  order.* 

Two  points  have  been  made  in  this  court  : 

First.  That  no  legal  demand  has  been  made  on  the  drawer. 
Second.  That  the  endorsers,  if  liable,  are  not  bound  in  solido. 

I.  The  note  sued  on  is  dated  at  Donaldsonville-,  in  the  parish 
of  Ascension,  and  mentions  no  particular  place  of  payment  At 
maturity  it  was  protested  in  that  parish,  where  the  maker  had 
.  formerly  owned  property,  where  his  wife  was  then  residing,  and 
where  he  himself  had  theretofore  also  resided.  It  is  true  that  he 
appears  to  have  had  a  residence,  for  some  time,  in  the  parish  of 


*  The  note  was  m  these  words : 

DonaldsonviUe,  27th  July,  1838. 
S4000  00. 
In  May,  1840, 1  promise  to  pay  to  H.  T.  Williams  and  A.  F.  Rightor,  or  order,  four 
thousand  dollars,  for  value  received.  Ghablbs  Bishop. 

(Endorsed)        A.  F.  Riohtob. 
H.  T.  Williams. 
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Pointe  Couple,  where  he  owned  property,  and  held  the  office  of 
postmaster ;  bat  long  prior  to  the  date  of  the  protest,  he  had  left 
Pointe  Coup6e,  after  having  sold  his  property  there.  Since  then 
he  has  not  been  heard  of,  and  has  had  no  known  residence  in  the 
State.  The  evidence  shows,  that  shortly  before  the  maturity  of 
the  note,  the  holder  fruitlessly  endeavored  to  ascertain  his  domi- 
oil,  and  that  the  notary,  before  protesting,  made  enquiries  after 
him  at  several  places  of  public  resort,  and  called  upon  Mrs. 
Bishop  who  could  not  tell  where  he  was  living,  she  having  ob- 
tained a  divorce  from  him  some  time  before.  Diligent  enquiry 
for  the  maker  and  his  domicil,  without  effect,  excuses  the  want 
of  a  formal  demand.  Franklin  v.  Verbois  et  als.  6  La.  727. 
Bayley  on  Bills,  198,  199.    9  Wheaton,  598. 

II.  On  the  second  point,  we  think  that  the  judge  erred.  The 
note  sued  on  was  the  evidence  of  a  joint  obligation  of  the  maker 
to  the  payees,  who  could  each  claim  only  one-half  of  its  amount ; 
by  endorsing  it  they  could  transfer  only  their  interest  in  it,  and 
each  can  be  made  liable  to  the  holder  only  to  the  extent  of  such 
interest,  the  maker  having  failed  to  pay.  Thus  *the  obligation, 
which  was  originally  a  joint  one,  retained  that  character,  and  the 
payees  who  were  joint  creditors  with  regard  to  the  maker,  be- 
came, under  their  endorsement  and  the  default  of  the  latter,  joint 
debtors  to  the  holder.  Civil  Code,  art  2079.  3  La.  438.  It  has 
been  urged  that  the  defendants,  as  endorsers,  are  in  fact  sureties 
for  the  maker,  and  that  under  the  Civil  Code  of  this  State,  article 
3018,  they  are  each  bound  for  the  whole  debt.  The  obligation 
of  an  endorser  is  widely  different  from  that  of  a  surety,  whatever 
may  be  the  analogy  between  them  in  some  respects.  The  latter 
is  absolutely  bound  to  pay  in  case  the  debtor  does  not,  while  the 
former  is  liable  only  under  certain  conditions,  which  are,  that  a 
legal  demand  shall  be  made  on  the  maker,  and  that  the  endorser 
shall  receive  due  notice  of  his  failure  to  pay ;  but  even  were  the  de- 
fendants to  be  viewed  in  the  light  of  sureties,  each  must  be  consi- 
dered to  have  become  the  surety  of  the  maker  only  to  the  amount  of 
the  sum  which  he  transferred  by  his  endorsement,  and  cannot  be 
made  answerable  for  more  because  their  obligations  were  created 
by  the  same  act  Civil  Code,  art.  2079. 
It  is,  therefore,  ordered  that  the  judgment  of  the  District  Court 
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be  so  amended  as  to  render  the  defendants  liable  jointly  only,  and 
not  jointly  and  seyerally.  The  costs  of  this  appeal  to  be  borne  by 
the  plaintiff  and  appellee. 


Paul  Babin  v.  William  Dodd,  Tutor. 

The  ordinary  tribanals  have  jurisdiction  of  aoits  against  heirs,  whether  minors  or  of 
age,  in  all  cases  where  an  estate,  after  having  been  administered  by  a  curator,  tes- 
tamentary executor,  or  tutor  of  a  beneficiary  heir,  has  come  into  their  possession,  or 
has  been  absolutely  accepted  ;  while  the  courts  of  probate  have  exclusive  cogni- 
zance of  all  claims  fur  money  against  successions  under  the  management  of  cura- 
tors, testamentary  executors,  or  administrators.    C.  P.  924,  995,  996. 

Claims  against  minors,  interdicted  or  absent  persons,  whose  estates  are  administered 
by  curators,  may  be  recovered  before  the  ordinary  tribunals.  It  is  no  objection  to 
the  exercise  of  such  jurisdiction,  that  courts  of  probate  have  alone  the  meaps  and 
right  of  fixing  the  amount  which  a  tutor  may  allow  for  the  expenditures  of  his  ward. 
Proof  of  the  means  snd  revenue  of  the  latter  may  be  adduced  before  either  tribu-. 
nal ;  nor  would  any  judgment  of  an  ordinary  court,  allowing  the  claim,  interfere 
with  the  powers  of  the  court  of  probate,  when  auditing  the  totor*s  accounts,  to  re- 
ject such  portion  of  the  sum  paid  under  the  judgment  as  might  be  found  to  exceed 
the  revenue  of  the  ward;  as  the  tutor  would  be  liable  for  any  illegal  acts  or  contracts 
made  by  him,  on  which  such  judgment  was  rendered. 

Appeal  from  the  District  Court  of  Iberville,  Deblieuxj  J. 

MoRPHT,  J.  This  suit  is  brought  to  recover  $408,  a  balance 
claimed  for  the  boarding,  clothing,  and  tuition  during  four  years, 
of  Theodosia  LeBlanc  a  minor,  the  pupil  of  the  defendant ;  an 
exception  to  the  jurisdiction  of  the  District  Court  was  sustained, 
and  the  plaintiff  has  appealed. 

In  most  of  the  questions  of  jurisdiction  heretofore  presented  be- 
tween the  Courts  of  ordinary  jurisdiction  and  the  Courts  of  Pro- 
bate of  this  State,  in  relation  to  suits  against'  minors  for  the 
recovery  of  money,  the  claims  were  due  by  the  successions  of 
their  fathers  or  mothers.  Under  the  provisions  of  the  Code  of 
Practice,  which  are  not  free  from  ambiguity  on  the  subject,  this 
court  has  held  that  the  ordinary  tribunals  have  jurisdiction  of 
suits  against  heirs,  whether  minors  or  of  age,  in  all  cases  where 
an  estate,  after  having  been  administered  by  a  curator,  testament- 
ary executor,  or  tutor  of  a  beneficiary  heir,  has  come  into  their 
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possesssion,  or  has  been  absolutely  accepted  ;  while  the  Courts 
of  Probate  have  exclusive  cognizance  of  all  claims  for  money 
brought  against  successions  under  the  management  of  curators, 
testamentary  executors,  and  administrators.  Code  of  Practice, 
924,  995,  996.  6  Martin,  N.  S.  519.  4  La.  202.  6  La.  3S4. 
10  La.  18.     11  La.  359. 

In  the  present  case,  the  debt  claimed  is  one  due,  not  by  a  suc- 
cession, but  by  the  minor  herself.  It  is  one  incurred  by  the  de- 
fendant as  her  tutor,  for  her  personal  benefit  and  advantage.  We 
can  see  no  good  reason,  nor  are  we  acquainted  with  any  provision 
of  law,  which  would  prevent  the  District  Courts  from  taking  cog- 
nizance of  claims  against  minors,  or  against  interdicted  persons, 
or  absentees,  whose  estates  are  administered  by  curators.  If  mi- 
nors be  suable  as  heirs,  in  the  ordinary  courts,  under  article  996 
of  the  Code  of  Practice,  for  debts  due  by  the  successions,  which 
they  inherit,  it  would  seem  that  they  cannot  except  to  such  juris- 
diction, when  sued  for  debts  due  by  themselves.  In  the  absence 
of  any  expression  of  legislative  will  on  the  subject,  we  do  not 
feel  authorized,  either  to  extend  the  limited  jurisdiction  of  the 
Courts  of  Probate,  or  to  restrict  ^he  general  one  vested  in  the  or- 
dinary tribunals.  But  it  is  objected  that,  as  the  amount  which  a 
tutor  is  allowed  to  devote  to  the  expenditures  of  a  minor  is  limited 
by  law,  the  Court  of  Probates  has  alone  the  means  and  the 
light  of  fixing  such  amount,  when  the  tutor,  who  is  the  adminis- 
trator of  his  ward's  estate,  shall  render  to  that  court  the  account 
which  is  required  of  him  by  law ;  and  that  any  judgment  ren- 
dered by  the  District  Court,  would  infringe  upon  the  powers  of 
the  Probate  Court,  and  could  not  be  binding  upon  it  when  called 
upon  to  audit  the  tutor's  account.  We  cannot  see  much  difficulty 
or  weight  in  this  objection.  Proof  of  the  means  and  revenue  of 
the  minor  can  be  adduced  in  the  one  court  as  well  as  in  the  other. 
As  to  the  efiect  it  would  have  on  the  plaintiff's  claim,  if  it  turned 
out  that  it  exceeded  the  revenue  of  the  minor,  it  is  unnecessary 
for  us  to  pronounce,  in  deciding  on  the  question  of  jurisdiction ; 
but  it  is  clear,  that  if  the  tutor  had  expended  for  the  support  and 
education  of  his  ward,  a  larger  sum  than  that  authorized  by  law, 
he  might  make  himself  personally  liable,  either  to  the  creditor 
with  whom  he  contracted,  or  to  the  minor  whose  funds  he  ad- 
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ministered  contrary  to  law.  In  the  latter  case,  the  judgment  of  the 
District  Court  allowing  the  plaintiff  the  full  amount  of  his  claim 
would  not  interfere  with  the  power  of  the  Court  of  Probates  to 
reject  such  portion  of  the  sum  paid  under  it,  as  might  be  found  to 
exceed  the  revenue  of  the  minor,  because  the  tutor  would  be  lia- 
ble for  the  illegal  acts  or  contracts  made  by  him,  on  which  such 
judgment  may  have  been  rendered  against  his  ward. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court 
be  reversed,  and  the  plea  to  its  jurisdiction  overruled,  and  the 
case  remanded  for  further  proceedings ;  the  costs  of  this  appeal  to 
be  borne  by  the  appellee. 

O,  B.  Taylor^  for  the  appellant. 

LabauvCf  for  the  defendant. 


James  Allen  v.  Thomas  L.  T^rrt. 

The  prescriptioD  of  one  year,  esUbliabed  by  article  8499  of  the  Civil.  Code  as  to  "  re- 
tailers of  proTisioDS  and  Hquora/*  is  applicable  only  where  supplies  have  been  fur- 
nished for  family  use,  and  not  to  articles  sold  to  shopkeepers. 

Appeal  from  the  District  Court  of  St.  Tammany,  Janes^  J. 

Martin,  J.  The  plaintiff  claims  the  value  of  goods,  wares, 
and  merchandize,  and  the  amount  of  cash  advances  according  to 
an  account  annexed  to  the  petition.  The  claim  was  resisted  on 
the  pleas  of  the  general  issue  and  prescription.  The  defendant 
had  a  verdict  and  judgment,  and  the  plaintiff  appealed,  after  an 
unsuccessful  attempt  to  obtain  a  new  trial.  The  testimony  ap- 
pears to  us  to  preponderate  in  favor  of  the  plaintiff^  and  we  would 
not  think  ourselves  authorized  to  disturb  the  verdict,  if  we  did 
not  presume  it  was  given  on  the  plea  of  prescription  only.  The 
prescription  relied  on  was  that  of  one  year,  (Civil  Code,  art  3499,) 
in  regard  to  ^^  retailers  of  provisions  and  liquors."  We  believe 
this  article  extends  only  to  supplies  made  to  families,  and  not  to 
goods  furnished  to  shopkeepers.  The  account  is  for  several  bar- 
rels of  whisky,  several  barrels  and  hampers  of  potatoes,  two  bar- 
rels of  onions,  three  barrels  of  apples,  etc. ;  and  it  is  in  evidence 
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that  the  goods  were  iDtended  for  a  store  kept  by  the  defendant  in 
Madisonville,  and  it  appears  that  he  had  not  a  family. 

It  is,  therefore,  ordered,  that  the  judgment  be  annulled,  and  that 
the  plaintiff  recover  from  the  defendant  the  sum  of  five  hundred 
and  fifty-one  dollars  and  three  cents,  with  legal  interest  firom 
judicial  demand  until  paid,  and  the  costs  in  both  courts. 

A.  Hennen^  fer  the  plaintiff. 

Penn^  for  the  defendant 


Marie  Anne  Louise  Bonnefot  and  others  v.  Yalert  Landry 

and  another,  Executors. 

Article  337  of  the  Code  of  Practice,  which  provides  that  the  defendant  may  refuse  to 
have  his  case  tried  by  the  jodge  before  whom  he  has  been  soed,  on  account  of  the 
relationahip  existing  between  the  judge  and  the  plaintifi*,  was  intended  fof  the  bene* 
fit  and  protection  of  the  defendant ;  and  where  the  latter  waives  his  right  of  recosa. 
tion,  the  party  in  whose  favor  a  bias  was  supposed  to  exist,  will  not  be  permitted  to 
exercise  it. 

tt  will  not  be  presumed  that  a  member  of  the  bar  would  commence  sny  suit  without 
•  authority  ;  nor  will  the  production  of  his  powers  be  required,  unless  on  a  sugges- 
tion suf^orted  by  affidavit,  that  he  acted  without  authority.  The  affidavit  ahould 
state  facts  or  circumstances  rendering  it  probable  that  the  action  was  unauthorized. 
It  will  not  be  enough  to  swear  to  a  mere  impression  or  belief. 

Appeal  from  the  Court  of  Probates  of  Ascension,  Duffel,  J. 

Confte^y  and  M.  Taylor^  for  the  appellants. 

llsley,  for  the  defendants. 

MoRPHT,  J.  This  is  an  action  brought  by  the  heirs  and  1^^- 
tees  of  the  late  Antoine  Peytavin,  most  of  whom  reside  in  France, 
to  compel  his  testamentary  executors  to  render  an  account  of 
their  administration,  and  to  pay  to  the  petitioners  the  amount  of 
their  respective  legacies.  The  petition  sets  forth  in  substance, 
that  the  late  Antoine  Peytavin  died  in  February,  1835,  that  in 
December  of  that  year,  a  sale  of  the  effects  of  the  succession  took 
place,  the  price  of  the  moveables  payable  in  March,  1836,  and  of 
the  slaves  in  three  equal  instalments  falling  due  on  the  15th  of 
January  of  the  years  1837,  1838,  and  1839 ;  that  in  May,  1837, 
the  executors  rendered  a  provisional  account,  showing  that  the 
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proceeds  of  the  sale,  together  with  the  crop  of  that  year  and  the 
credits  due  the  estate,  amounted  to  $104,6C^  68,  besides  an  unsold 
tract  of  land ;  that  the  debts  of  the  succession,  of  every  kind, 
amounted  to  $69,612 16,  leaving  a  clear  balance  in  favor  of  the 
succession  of  $35,19662,  all  of  which  ought  to  have  been  on 
hand  on  the  1 5th  of  January,  1 839 ;  and  that  for  the  last  five  years, 
the  defendants  have  neglected  to  render  any  further  account  of 
their  administration,  or  to  pay  over  the  proceeds  of  the  succes- 
sion, although  often  requested  so  to  do. 

The  defendants  pleaded  to  the  jurisdiction  of  the  court  on  the 
^roimd  that  the  Probate  Judge  of  Ascension  was  the  brother-in- 
law  of  Yalery  Landry  jDue  of  the  executors,  and  prayed  that  the 
trial  of  the  case  might  be  referred  to  the  District  Court  to  be  held 
in  that  parish,  to  be  tried  at  its  regular  session.  This  exception 
having  been  overruled,  the  executors  pleaded  in  abatement  to  the 
action,  on  account  of  the  want  of  authority  in  the  attorney  who 
instituted  it.  The  inferior  judge  sustained  this  plea,  and  ruled 
the  attorney  to  produce  his  authority ;  to  which  opinion  of  the 
court  the  latter  excepted.  On  the  trial  the  attorney  having  pro- 
ved an  authorization  only  from  Mathilde  Conway,  one  of  the 
legatees  residing  in  Louisiana,  the  suit  was  dismissed,  the  court 
being  of  opinion  that  the  executors  could  not  be  compelled  to 
render  an  account,  and  pay  over  the  sum  they  might  be  found  to 
owe,  until  all  the  legatees  shall  have  joined  in  the  action.  The 
plaintiffs  appealed. 

The  judge,  in  our  opinion,  correctly  overruled  the  plea  to  his 
jurisdiction,  set  up  by  the  defendants  on  the  ground  of  his  affinity 
to  one  of  them.  "  Recusation,"  says  article  337  of  the  Code  of 
Practice,  ''  is  the  refusal  on  the  part  of  the  defendant,  to  have  his 
cause  tried  by  the  judge  before  whom  he  has  been  sued,  on  ac^ 
count  of  the  ties  of  relationship,  existing  between  such  judge  and 
the  plaintiff,  or  for  other  just  causes  hereafter  expressed."  This 
law  is  founded  on  the  presumption  of  a  bias  or  partiality  in  the 
judge  towards  his  relations ;  but  if  the  adverse  party,  for  whose 
benefit  and  protection  it  was  enacted  chooses  to  waive  the  right 
it  gives  him,  the  relative  in  whose  favor  such  bias  or  partiality  is 
supposed  to  exist,  will  not  be  permitted  to  recuse  the  judge.  So, 
although  a  witness  is  declared  by  law  to  be  incompetent  on  the 
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score  of  interest,  he  cannot  be  objected  to  when  he  testifies  against 
his  own  interest.  Cessante  ratione  legis,  cessat  et  ipsa  lex. 
The  judge  himself  might  perhaps  have  refused  to  sit;  but  as  he 
did  not  do  so,  the  objection  when  urged  by  the  defendants  might 
well  be  viewed  as  made  only  for  the  purpose  of  delay. 

As  to  the  plea  in  abatement,  we  are  of  opinion  that  the  attorney 
should  not  have  been  ruled  to  exhibit  his  authority,  on  an  affidavit 
such  as  that  made  by  the  defendants.  We  have  said  that  we  will 
not  presume  that  any  gentleman  of  the  profession  would  com- 
mence a  suit  unless  duly  empowered  to  do  so,  and  that  we  will 
not  require  him  to  produce  the  power  under  which  he  acts,  un- 
less on  a  suggestion  supported  by  affidavit^  that  such  power  was 
wanting.  9  Mart.  88.  10  lb.  638.  The  defendants  in  this  case 
made  oath  that  they  are  under  the  impression,  and  verily  believe, 
that  the  attorney  who  brought  the  present  suit  acted  through 
error,  and  without  sufficient  authority.  One  of  them  states  that 
his  impression  and  belief  arise  from  an  examination  of  the  facts 
set  fortli  in  their  plea  in  abatement ;  but  he  swears  to  none  of 
those  facts,  which,  even  if  taken  as  true,  do  not  necessarily  lead 
to  the  conclusion  that  this  suit  was  brought  without  authority. 
Affidavits  such  as  the  one  made  by  the  defendants  could  be  re- 
sorted to  without  danger  on  every  occasion,  and  would  create 
serious  delay  and  inconvenience,  especially  when  the  parties  are 
living  at  a  distant  place.  The  affidavit  should,  in  our  opinion, 
state  facts  or  circumstances  sufficient  to  render  it  probable  that 
the  action  is  unauthorized,  and  thus  destroy  the  contrary  pre- 
sumption. In  many  cases  it  might  be  impossible  to  prove  a  ver- 
bal or  written  authorization  without  taking  out  a  commission. 
If  it  were  sufficient  merely  to  swear  to  an  impression  or  belief, 
the  existence  of  which  in  the  mind  of  the  party  could  never  be 
disproved,  the  presumption  in  favor  of  the  authority  of  attorneys 
at  law  would  be  entirely  done  away  with,  as  such  an  affidavit 
might  be  made  by  every  party  whose  object  was  delay. 

It  is,  therefore,  ordered  that  the  judgment  of  the  Court  of  Pro- 
bates be  reversed,  the  plea  in  abatement  overruled,  and  this  case 
remanded  for  further  proceedings  ;  the  costs  of  this  appeal  to  be 
borne  by  the  appellees. 

Vol.  IV.  4 
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1!? 3  Adelaide  Morton  v.  Mart  L.  Reynolds. 

A  judgment  rendered  in  an  action  commenced  against  a  party  in  poaseaaion,  who  dis- 
claims title,  and  cites  his  lessor  to  defend  the  suit,  where  the  latter  does  not  sppear, 
will  form  res  judicata  only  as  to  the  possession  ;  the  question  of  title  will  be  still 
open. 

The  prescription  of  five  years,  establiahed  by  sect.  4  of  the  act  of  10  March,  1834, 
entitled  '*  an  act  relative  to  advertisements,'*  aa  to  *'  all  informalities  connected  with 
or  growing  oat  of  any  public  sale  by  a  psrish  judge,  sheriff,  auctioneer,  or  other 
public  officer,"  applies  only  to  such  informalities  as  relate  to  the  manner,  time,  and 
place  of  making  the  advertisements  required  by  law  for  public  sales,  and  not  to  all 
illegalities  or  nullities  whatsoever. 

Appeal  from  the  District  Court  of  Iberville,  Deblieux^  J. 

Edwards^  for  the  plaintiff. 

LabauvCj  for  the  appellant.  . 

MoRPHY,  J.  In  1837,  the  plaintiff  instituted  a  petitory  action 
against  Gillies  Thompson,  and  recovered  from  him  one  undivi- 
ded fourth  of  a  tract  of  land  of  four  arpens,  lying  on  the  river 
Mississippi,  in  the  parish  of  Iberville.  The  defendant  in  that 
suit  claimed  title  to  the  land  under  a  sale  from  the  mother  of  the 
plaintiff,  to  whom  it  had  been  adjudicated  at  the  probate  sale  of 
the  succession  of  her  deceased  husband.  It  appears  that  Gillies 
Thompson's  title  to  the  land  had  been  divested  by  a  sheriff's  sale, 
and  transferred  to  Sffary  L.  Thompson,  long  before  the  institution 
of  the  plaintiff's  suit  against  him ;  but  that  he  nevertheless  ap- 
peared and  defended  the  action,  as  the  owner  of  the  property. 
14  La.  272. 

The  plaintiff  now  brings  the  present  suit  against  Mary  L. 
Thompson,  to  obtain  a  judicial  partition  of  the  said  land,  to  which 
she  asserts  title  for  one  undivided  fourth.  The  defendant  first 
pleaded  the  general  issue,  but  afterwards  amended  her  answer  by 
claiming  title  to  the  whole  land,  under  a  regular  chain  of  titles 
from  the  estate  of  Thomas  B.  Pipkin,  the  plaintiff's  father;  and, 
in  support  of  her  titles,  she  pleaded  prescription  against  all  de- 
fects and  nullities  which  might  be  foimd  to  exist  in  them.  Gil- 
lies Thompson  intervened,  setting  up  a  variety  of  matters  in  op- 
position to  the  plaintiff's  demand.  As  he  failed  to  show  any  inte- 
rest in  himself,  and  claimed  no  right  whatever  to  the  property. 
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his  intervention  was  properly  disregarded  by  tho^  inferior  judge, 
who  rendered  a  judgment  in  favor  of  the  plaintiff.  The  defend- 
ant has  appealed. 

The  record  shows  that  on  the  trial  both  parties  relied  on  the 
same  evidence  which  had  been  adduced  in  the  suit  against  Gillies 
Thompson ;  the  defendant  relying,  in  addition,  on  her  plea  of 
prescription  against  the  nullities  and  informalities  which  are  ad- 
mitted to  exist  in  the  adjudication  of  the  property  from  Pipkin's 
estate  to  his  surviving  widow.    Of  these  nullities  the  principal 
are,  that  the  property  was  sold,  in  1821,  much  below  its  appraised 
value,  that  it  was  adjudicated  to  the  tutrix  of  the  plaintiff,  and 
that  there  was  no  under-tutor  present  at  the  family  meeting  which 
advised  the  sale.     The  evidence  shows  that  the  plaintiff  was  yet 
a  minor  in  1839,  when  her  suit  against  Gillies  Thompson  was 
tried.    The  defendant  relies  on  the  act,  approved  March  10th, 
1834,  establishing  a  prescription  of  five  years  against  all  infor- 
malities connected  with  or  growing  out  of  any  public  sale  made 
by  any  Parish  Judge,  sheriff,  auctioneer,  or  other  public  officer, 
d&c.,  whether  the  parties  claiming  are  minors,  married  women,  or 
interdicted  persons.    The  plaintiff's  counsel  has  urged  that  the 
prescription  invoked,  if  applicable,  was  interrupted  by  the  suit 
brought  against  Gillies  Thompson,  in  which  it  was  shown  that 
he  was  in  possession,  and  that  the  sale  to  Pipkin's  widow,  under 
which  the  defendant  claims,  was  annulled  by  the  judgment  in 
that  suit.    It  is  clear  that  the  judgment  alluded  to  is,  as  to  this 
defendant,  res  inter  alios  judicata^  and  cannot  affect  her  rights. 
It  might,  indeed,  have  been  opposed  to  her,  although  not  a  party 
to  the  suit,  had  it  been  rendered  against  Gillies  Thompson,  while 
he  was  the  owner  of  the  property  subsequently  transferred  to  her, 
because,  in  such  a  case  she  could  not  be  viewed  as  a  third  per- 
son.   Pothier,  Oblig.  vol.  2,  part  4,  chap.  iii.  sect.  3,  article  3. 
But  Gillies  Thompson  had  ceased  to  own  the  property  long  before 
the  inception  of  the  plaintiff's  suit  against  him,  and  had  become 
the  tenant  or  lessee  of  the  present  defendant.    Even  had  he  dis- 
claimed title, and  cited  the  true  owner  to  defend  the  suit, and  the  lat- 
ter had  not  appeared,  the  judgment  rendered  would  have  been  res 
judicata  only  as  to  the  possession,  and  would  have  left  the  question 
of  title  untouched.  Civil  Code,  art.  2674.   Klinff  v.  Fish,  4  Mart. 
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N.  S.  391.  Baymjon's  Heirs  v.  Crisswell,  5  Mart.  N.  S.  232. 
How  then  can  it  be  contended  that  the  judgment  rendered  against 
Thompson  should  be  binding  on  the  defendant,  or  internipt  the 
prescription,  when  it  is  not  shown  that  she  ever  had  any  notice 
whatever  of  that  suit,  Gillies  Thompson  having  taken  upon  him- 
self to  defend  it,  in  his  own  name,  as  owner  of  the  land  ? 

The  only  question  then  is,  whether  the  prescription  relied  on 
extends  to  and  covers  such  absolute  nullities  as  those  which  exist 
in  the  sale  to  Pipkin's  widow,  under  which  the  defendant  holds. 
The  provision  of  law  creating  this  prescription  is  the  fourth  sec- 
tion of  an  act  entitled,  ^  an  act  relative  to  advertisements."  Upon 
an  attentive  perusal  of  the  whole  law,  it  is  difficult  to  believe  that 
the  expressions  <^all  informalities  connected  with  or  growing  out 
of  any  public  sale,"  &c.,  were  ever  intended  to  embrace  all  kinds 
of  illegalities  or  nullities  whatever.    They  must,  we  think,  be 
understood  as  applying  to  the  omission  of  such  formalities  as  re- 
late to  the  manner,  time,  and  place  of  making  the  advertisements 
required  by  law  for  all  public  sales.  The  counsel  for  the  defendant 
has  contended,  that  this  prescription  extends  to  all  the  causes  of 
nullity,  and  to  all  the  illegalities  which  are  within  the  provisions 
of  the  monition  law,  passed  and  approved  on  the  same  day.    The 
terms  of  the  two  laws  are  widely  different,  and  show  that  they 
were  not  intended  to  apply  to  the  same  objects.    The  monition 
law  expressly  mentions  ^^all  defects  whatsoever  and  every  infor- 
mality in  the  order,  decree,  or  judgment  of  the  court  under  which 
the  sale  was  made,  or  any  irregularity  or  illegality  in  the  appraise- 
ments and  advertisements,  in   time  and  manner  of  sale."    In- 
stead of  these  broad  and  comprehensive  terms,  the  law  relied  on 
speaks  only  of  informalities^  and  that  in  connection  with  pro- 
visions of  law  relating  exclusively  to  the  advertisements  required 
for  all  public  sales.    An  informalty  implies,  to  be  sure,  an  illegal- 
ity, because  all  formalities  are  prescribed  by  law ;  but  a  sale  of  a 
minor's  property  may  be  illegal  and  null,  although  clothed  with 
all  the  formalities  required  by  law.     This  may  happen,  as  in  the 
present  case,  where  the  property  is  sold  below  its  appraised  value, 
or  where  it  is  adjudicated  to  a  tutor,  or  any  other  person  who  can- 
not legally  purchase.    Such  nullities  have  nothing  to  do  with 
the  formalities  required  by  law  for  the  public  sale  of  the  property. 
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They  result  from  the  violation  of  a  prohibitory  law.     Civil  Code 
of  1808,  p.  4,  art.  12 ;  p.  68,  art.  51 ;  p.  70,  art.  69. 

Judgment  affirmed. 


JosBPH  R.  Plummisr  v.  Joseph  Schlatre. 

Article  43  of  the  Code  of  Practice  which  provides  if  the  faroier  or  lessee  of  real  es- 
tate be  sued  in  any  action,  involving  the  title  to  real  property,  or  any  immoveable 
right  to  aoch  property,  *<  that  he  shall  declare  to  the  plaintiff  the  name  and  residence 
of  his  lefsor,  who  shall  be  made  a  party  to  the  suit,  if  he  reside  in  the  State,  or  is 
represented  therein,  and  must  defend  it  in  the  place  of  the  tenant,  who  shall  be  dis- 
charged,** spplies  only  where  the  lessor  or  owner  of  the  property  sued  for  resides  in 
the  State,  or,  being  absent,  is  represented  therein  ;  if  the  lessor  reside  out  of  the 
State,  and  is  not  represented  therein,  the  lessee  must  defend  the  suit  in  his  absence. 

Appeal  from  the  District  Court  of  Iberville,  Dehlieux^  J. 

LtjAauvCy  for  the  plaintiff.  No  counsel  appeared  for  the  appel- 
lant. 

Simon,  J.  The  plaintiff  alleges  that  he  is  the  legal  owner  of 
a  female  slave,  and  her  issue ;  that  the  slave  was  stolen  from  him, 
about  four  years  ago,  and  brought  into  the  State  of  Louisiana ; 
and  that  she  is  in  the  illegal  possession  and  detention  of  the  de- 
fendant He  prays  that  a  writ  of  sequestration  may  be  issued  ; 
that  the  slave  and  her  issue  may  be  decreed  to  be  his  lawful  pro- 
perty j  and  that  the  defendant  be  condemned  to  pay  him  the  sum 
of  five  hundred  dollars,  as  damages  for  the  illegal  detention,  la- 
bor, and  use  of  said  slave. 

A  judgment  by  default  having  been  regularly  taken  against  the 
defendant,  was  set  aside  by  the  filing  of  the  defendant's  answer, 
in  which  he  states  that  he  became  the  legal  and  peaceable  posses- 
sor of  the  negro  girl  sued  for,  but  that  he  is  not,  and  never  was, 
the  owner  thereof;  that  George  W.  Wilkinson,  of  the  State  of 
Arkansas,  is  the  true  and  lawful  owner  of  the  slave  ;  and  that  he, 
the  respondent,  holds  her  as  the  property  of  Wilkinson,  and  has 
her  in  trust  for  him.  He  further  avers  that  Wilkinson  is  an  ab- 
sentee, and  i^  bound  to  defend  the  respondent  in  the  peaceable 
possession  of  the  property ;  and  tliat  it  is  necessary  that  an  attor- 
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ney  should  be  appointed  to  represent  him  in  the  defence  of  this 
suit.  He  prays  for  leave  to  call  Wilkinson  in  warranty,  that  an 
attorney  be  appointed  to  represent  him,  and  should  a  judgment 
be  rendered  against  the  defendant  for  any  damages  or  costs,  that 
the  same  judgment  be  rendered  in  his  favor  against  Wilkinson, 

The  plaintiff  excepted  to  Wilkinson's  being  called  in  warranty, 
and  moved  that  the  defendant's  prayer  to  that  effect  be  rejected, 
on  the  ground  that  the  defendant  does  not  show  himself  entitled 
to  such  call  in  warranty  by  legal  and  proper  evidence ;  and  that 
a  call  in  warranty  cannot  be  made  after  a  judgment  by  default. 
These  exceptions  having  been  sustained  by  the  court  a  qua,  the 
cause  was  immediately  tried  on  its  merits,  and,  judgment  having 
been  rendered  in  favor  of  the  plaintiff  for  the  slave  sued  for  and 
the  costs  of  the  suit,  the  defendant,  after  having  vainly  attempted 
to  obtain  a  new  trial,  took  the  present  appeal. 

The  only  question  which  this  case  presents,  results  from  the 
plaintiff's  exception  to  the  defendant's  attempt  to  call  in  warranty 
the  person  whom  he  declares  to  be  the  owner  of  the  slave  sued 
for.  He  does  not  show,  in  his  answer,  how,  nor  under  what  pre- 
carious title  the  slave  was  put  in  his  possession,  nor  does  he  in- 
form the  court  whether  he  holds  the  slave  as  the  lessee,  or  as  the 
agent  of  the  owner ;  but  simply  states  that  he  holds  her  in  trust 
for  him.  This  is,  undoubtedly,  insufficient ;  and  were  we  ready 
to  say  that  the  lessee  of  a  slave  comes  under  the  provisions  of  ar- 
ticle 2674  of  the  Civil  Code,  and  article  43  of  the  Code  of  Prac- 
tice, (a  question  which  appears  to  us  very  doubtful,  and  on  which 
we  abstain  from  expressing  any  opinion,)  and  is  entitled  to  be  dis- 
missed from  the  suit,  if  he  wishes  it,  by  naming  the  person  under 
whose  right  he  possesses ;  the  looseness  of  the  defendant's  allega- 
tions, unsupported  by  his  oath,  or  by  any  other  evidence,  would, 
in  our  opinion,  deprive  him  of  the  right  of  calling  the  owner  in 
warranty. 

It  seems  to  us,  also,  that  the  provisions  of  article  43  of  the  Code 
of  Practice,  only  apply  to  cases  in  which  the  lessor  or  owner  of 
the  property  sued  for,  resides  in  the  State,  or,  being  absent,  is  re- 
presented therein.  Here,  the  defendant  only  shows  that  the 
owner  resides  out  of  the  State,  and  does  not  indicate  the  name  of 
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the  person,  if  any  exist,  by  whom  he  may  be  represented.  We 
understand  the  terms  of  the  law  to  mean  that,  if  the  lessor  reside 
in  the  State  or  be  represented  therein,  he  shall  be  made  a  party  to 
the  isuit ;  which  implies  that,  if  such  lessor  reside  out  of  the  State, 
and  be  not  represented  therein,  the  lessee  shall  take  upon  himself 
to  defend  the  suit  in  the  absence  of  the  owner  of  the  property. 
We  think  that  the  plaintiflf 's  exceptions  were  properly  sustained. 
On  the  merits,  the  judgment  appealed  from  appears  to  us  to  be 
correct,  as  the  evidence  adduced  by  the  plaintiflf  fully  sustains  his 
claim  to  the  property  sued  for  by  him.  The  identity  of  the  slave 
is  admitted  in  the  defendant's  answer. 

Judgment  affirmed. 


Joshua  Marks  v.  Narcisse  Landry. 

Id  an  action  for  the  price  of  certain  timber,  defendant  having  alleged  that  he  porchaa- 
ed  it  from  a  third  person  who  had  it  in  possession,  plaintiff  offered  the  eridence 
of  a  witness,  taken  under  a  commission,  who  deposed,  that,  being  entrusted  with 
the  timber  by  plaintiff,  he  had,  without  authority,  delivered  it  to  the  person  from 
whom  defendant  obtained  it.  The  admission  of  the  evidence  was  opposed  on  the 
ground  that  the  witness,  who  was  the  agent  of  the  plaintiff,  had  a  direct  interest  in 
the  result,  as  he  would  be  responsible  to  the  latter,  in  the  event  of  his  loeiog  the 
suit,  in  consequence  of  having  exceeded  his  authority.  Hsld^  that  the  evidence  was 
admissible. 

Appeal  from  the  District  Court  of  Ascension,  Deblieux,  J. 

NichoUsj  for  the  appellant. 

M.  Taf/loTy  for  the  defendant. 

Martin,  J.  The  plaintiflf  claims  from  the  defendant  two  rafts 
of  timber,  or  their  value.  The  defendant  resists  the  claim,  alleg- 
ing that  he  purchased  the  rafts  from  one  Worden,  who  was  in  pos- 
itession  of  them ;  that  if  the  plaintiflf  be  the  owner,  he  must  be 
bound  by  the  acts  of  Worden,  who  was  his  agent,  and  cannot  re- 
cover the  rafts  without  reimbursing  him  (the  defendant)  what  he 
paid  for  them.  There  was  a  verdict  and  judgment  for  the  defen- 
dant, and  the  plaintiflf  has  appealed.  The  case  has  been  placed 
before  us  on  a  bill  of  exceptions  takep  by  the  plaintiflf,  on  the  re- 


32  NEW  ORLEANS, 

Marks  ▼  Landry. 


fiisal  of  the  court  to  permit  him  to  read  to  the  jury  the  testimony 
of  Daniel  Adams,  which  had  been  taken  under  a  commission. 
The  reading  of  the  testimony  was  opposed  by  the  defendant,  on 
the  ground  that  the  witness  was  the  agent  of  the  plaintiff,  and  had 
an  interest  in  the  case,  as  appeared  from  his  confession,  in  answer 
to  one  of  the  cross-interrogatories,  that  being  entrusted  with  the 
rafts  by  the  plaintiff,  he  had  delivered  them  to  Worden,  (from 
whom  the  defendant  had  received  them,)  although  he  was  not 
authorized  so  to  do,  but  did  so  on  his  own  responsibility.  The 
counsel  for  the  defendant  and  appellee  urges  that  the  court  did 
not  err ;  that,  in  the  first  place,  one  interested,  directly  or  indi* 
rectly,  in  the  result  of  a  suit  is  not  a  competent  witness.  Civil 
Code,  art.  2260.  Secondly ^  that  the  witness  offered  was  respon- 
sible for  Worden,  to  whom  he  states  that  he  entrusted  the  rafts 
sold  by  him.  Civil  Code,  arts.  2976, 2977.  Thirdly,  that  there 
is  a  distinction  between  the  case  of  Nicholson,  Thitor,  v.  PcU- 
ton,  {13  La.  213,)  and  the  present;  th^t  in  the  former  Finney 
purloined  the  note  ;  that  it  was  not  placed  in  his  hands,  as  his 
substitute,  by  Christy,  and  Christy  was  not  respoiksible  for  his 
act 

The  counsel  for  the  plaintiff  and  appellant  has  referred  us  to 
the  case  of  Nicholson,  Tutor,  v.  Patton,  13  La.  213 ;  and  to  Ben- 
jamin &,  Slidell's  Digest,  Verbo  Evidence,  Letter  A.  No.  46. 

It  appears  to  us  that  the  court  erred.  The  present  case  is 
less  strong  than  that  cited  by  the  appellant,  as  Christy,  by  his  tes- 
timony, which  assisted  the  plaintiff  in  obtaining  judgment,  reliev- 
ed himself  from  the  heavy  responsibility  under  which  be  was  to 
his  employer ;  while  Adams,  if  his  principal  fails  to  recover  in 
the  present  case,  will  remain  liable  to  the  action  of  those  who 
may  have  sustained  any  injury  from  his  misconduct.  As  the  in- 
troduction of  this  testimony  might  have  had  great  weight  with 
the  jury,  and  as  the  plaintiff  has  an  undoubted  right  to  have  his 
case  submitted  to  them  on  the  legal  testimony  which  he  has  pro- 
cured, and  the  defendant  that  of  having  it  weighed  by  the  jury, 
the  case  must  be  remanded. 

It  is,  therefore,  ordered,  that  the  judgment  be  annulled  and  re>- 
versed,  the  verdict  set  aside,  and  the  case  remanded  for  a  new 
trial,  with  directions  to  the  judge  to  allow  the  testimony  of 
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Adams  to  be  read  to  the  jury ;  the  defendant  and  appellee  paying 
the  costs  of  the  appeal. 


Zephirin  MELAN90N  r.  SiLVEBE  Melanin. 

The  endorsee  of  a  promissory  note,  transferred  before  aataritj,  will  not  be  aiected 
by  any  want  of  consideration  between  the  maker  and  the  payee,  of  which  he  was 
net  aware  at  the  time  of  the  transfer. 

Appeal  from  the  District  Court  of  Assumption,  Deblieux^  J. 

This  was  an  action  by  the  endorsee,  against  the  maker  of  a  proi- 
missory  note,  for  four  hundred  dollars,  payable  in  "  all  the  month 
of  March,  1840."  Admitting  his  signature  to  the  note,  the  defen- 
dant denied  generally  the  other  allegations  in  the  petition.  He 
averred  that  the  note  had  been  made  in  favor  of  one  Jean  Baptiste 
Robichaux,  as  part  of  the  price  of  a  flat-boat ;  that  the  sale  of  the 
boat  was  fraudulent,  false  representations  having  been  made  by 
the  vendor,  Robichaux,  as  to  the  condition  of  the  boat ;  that  a  few 
dajTS  after  the  boat  was  delivered  to  him,  he  gave  notice  through 
the  newspapers,  and  by  advertisements  posted  at  public  places  in 
the  town  of  Donaldsonville,  of  the  fraudulent  nature  of  the  sale, 
and  of  his  intention  not  to  pay  the  notes.  He  alleged  that  the 
note  sued  on  was  transferred  to  the  plaintiff,  to  enable  Robichaux 
to  defeat  the  defence  growing  out  of  the  fraudulent  character  of 
the  sale.  The  defendant  interrogated  the  plaintiff  whether,  he 
was  aware,  at  the  time  the  note  was  transferred  to  him,  that  it 
had  been  given  in  part  payment  of  the  price  of  a  certain  flat-boat, 
that  the  sale  of  the  boat  was  fraudulent  and  the  note  without  con- 
sideration, and  that  he  had  given  public  notice  thereof,  and  of  his 
intention  not  to  pay  it. 

On  the  trial  Richard,  a  witness,  stated  that  he  was  present  when 
the  note  was  endorsed  by  the  payee  to  the  plaintiff;  that  it  was 
transferred  by  Robichaux,  about  two  years  previously,  and  before 
its  maturity,  in  part  payment  of  a  note  of  Robichaux,  for  $471, 
held  by  the  plaintiff,  which  had  been  given  for  a  flat-boat  pur- 
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chased  by  Robichaux  from  one  Babin,  who  had  purchased  from 
the  plaintiff.  Fran9ois  Michel  deposed,  that  having  heard  that 
plaintiff  was  about  to  purchase  the  note,  he  called  on  him,  imme- 
diately after  the  publication  of  the  notice,  by  defendant,  of  his 
intention  not  to  pay  the  note,  to  advise  plaintiff  of  the  fact,  when 
the  latter  showed  him  the  note,  which  he  had  already  in  his  pos- 
session. 

The  signatures  on  the  note  were  admitted ;  and  that  it  had 
bee»  executed  under  a  contract,  pronounced  fraudulent  by  the 
Supreme  Court.  (17  La.  98.)  In  answer  to  the  interrogatories, 
the  plaintiff  stated  that  he  knew,  when  he  received  the  note,  that 
it  had  been  given  in  part  pa3rment  for  the  flat  boat,  as  alleged  in 
the  defendant's  answer ;  but  that  he  did  not  then  know  that  it  had 
been  fraudulently  obtained  by  Robichaux,  nor  that  the  defendant 
had  given  public  notice  that  it  was  without  consideration  and 
would  not  be  paid. 

llsley  and  Nichollsy  for  the  plaintiff. 
M.  Tai/loVf  for  the  appellant 

Martin,  J.    The  plaintiff  sues  as  endorsee  of  the  defendant's 
note.    This  claim  was  resisted  on  the  ground  that  the  note  was 
given  without  consideration,  in  virtue  of  a  contract,  by  which,  to 
the  knowledge  of  the  plaintiff,  the  defendant  was  defrauded  by 
the  payee,  the  plaintiff's  endorser,  and  that  the  plaintiff  took  the 
note,  for  the  purpose  of  enabling  his  endorser  to  avoid  and  defeat 
the  just  and  equitable  defence  of  the  respondent.    There  is  an  ad- 
mission that  the  note  was  one  of  those  which  the  plaintiff's  en- 
dorser was  directed  to  restore  to  the  present  defendant  by  the 
judgment  in  the  case  of  Melan^on  v.  Robichaux^  17  La.  97. 
The  plaintiff  had  a  verdict  and  judgment,  and  the  defendant 
appealed,  after  an  unsuccessful  attempt  to  obtain  a  new  trial. 
The  evidence,  in  our  opinion,  supports  the  verdict ;  but  the  appel- 
lant's counsel  has  contended  that  he  was  entitled  to  a  verdict,  the 
plaintiff  not  having  proved  that  he  gave  any  other  consideration 
for  the  transfer  of  the  note,  than  a  note  or  notes  of  his  endorser 
which  he  surrendered  without  showing  that  the  note  or  notes  so 
given  up  were  really  and  bona  fide  due ;  as  otherwise,  the  endor- 
see of  a  note,  fraudulently  endorsed  by  the  payee  to  prevent  an 
inquiry  into  the  consideration,  could  always  succeed,  since  the 
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mere  writing  of  a  note,  and  the  delivery  of  it  by  the  pSLjee  to  the 
endorsee,  to  be  delivered  back  before  witnesses,  would  put  the 
manufacture  of  the  necessary  testimony  in  their  power.  It  does 
not  appear  to  us  that  there  is  any  force  in  this  argument.  The 
delivery  of  a  sum  of  money  by  the  payee  to  the  endorsee,  to  be 
returned  in  the  presence  of  witne8se9  a9  a  discount  of  the  not% 
would  afford  a  like  &cility. 

Judgment  affirmed. 


Gabriel  Winter  v.  James  W.  Zagharie. 

Whera  a  sheriff  exeeutea  a  deed  to  the  purchaser  of  property  sold  at  a  judicial  sale, 
stating  therein  that  he  had  received  the  price,  he  will  be  responsible  for  any  balance 
coming  to  the  debtor,  though  he  may  not  have  received  any  part  thereof;  but  if 
the  debtor,  with  a  fall  knowledge  of  the  facts,  enters  into  an  agreement  with  the 
parehaser,  by  which  the  property  is  re-conveyed  to  him  on  conditions  stipulated  be- 
tween themselves,  it  will  be  too  late  for  him  to  complain. 

Appeal  by  the  plaintiff  from  a  judgment  of  the  District  Court 
of  Ascension,  Deblieux^  J.,  dissolving  an  injunction  obtained  by 
him. 

M.  Taylor^  for  the  appellant. 

NichoUs,  for  the  defendant. 

Garland,  J.  The  defendant  obtained  an  order  of  seizure 
and  sale  against  a  plantation  and  slaves,  which  the  plaintiff  had 
mortgaged  to  him  to  secure  the  payment  of  a  note  for  92600,  due 
January  1st,  1812,  with  interest  for  some  years  previous. 

The  plaintiff  obtained  an  injunction,  without  having  given 
security,  on  an  allegation  of  error  in  giving  the  note,  and  an  ap« 
prehension  that  he  would  be  dispossessed  of  his  property  by  vir- 
tue of  a  sheriff's  sale  made  a  few  days  previously,  at  the  suit  of 
J.  W.  Zacharie,  at  which  the  defendant  became  the  purchaser. 

This  sale,  the  plaintiff  avers,  was  null,  as  the  defendant  never 
paid  the  price  at  which  the  property  was  bid  off,  although  th^ 
sheriff  passed  an  act  of  sale  and  atated  therein  that  the  price  was 
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paid.  Wherefore,  the  plaintiff  ayers  that  the  note  is  null,  haying 
been  obtained  by  fraud  and  violence,,  without  consideration,  and 
in  error  as  to  the  law  and  facts. 

The  defendant  filed,  in  reply  to  these  allc^tions,  a  plea  of  res 
judicata  ;  and  further  alleged,  that  there  was  no  ground  for  the 
opposition  or  injunction.  He  asked  for  a  snnunary  trial,  and  for 
damages  on  the  dissolution  of  the  injunction. 

The  facts  are,  that  the  defendant,  in  the  spring  of  1839,  issued 
process  on  a  mortgage  and  judgment  he  had  obtained  against  the 
plaintiff,  under  which  his  plantation  and  slaves  were  seized  and 
sold  by  the  sheriff,  and  purchased  by  the  defendant  for  two- thirds 
of  the  appraisement.  One  or  more  mortgages,  besides  that  of  the 
defendant,  existed  on  the  property,  the  amount  of  which  he  re- 
tained in  his  hands.  After  deducting  their  amount,  and  that  of 
his  own  claim,  a  balance  of  upwards  of  $11,000  belonged  to  the 
plaintiff,  who  avers  he  demanded  it  of  the  sheriff,  and,  as  it  was 
not  paid,  warned  him  not  to  make  a  deed  to  the  defendant.  A 
day  or  two  after  the  sale,' the  sheriff  made  a  deed  to  the  defendant, 
in  which,  the  part  of  the  price  coming  to  the  plaintiff  is  stated  to 
have  been  received  in  cash.  On  the  day  that  the  note,  now  in 
controversy,  was  executed,  the  plaintiff  and  defendant  agreed  that 
the  sale  made  by  the  sheriff  should  be  annulled :  the  latter  re- 
conveyed  to  the  plaintiff  the  plantation  and  slaves,  reinstated  his 
mortgage  executed  in  1834  and  the  judgment  on  it ;  and  finally 
agreed  to  give  a  longer  time  for  the  payment  of  the  money 
claimed,  for  and  in  consideration  of  which,  the  note  for  $2600, 
with  interest,  was  executed. 

There  is  no  plea  of  usury  in  this  case ;  and  we  are  unable  to 
find  in  the  evidence  any  appearance  of  violence  in  obtaining  the* 
note ;  nor  are  the  allegations  of  fraud  or  error  sustained.  If  the 
allegation  of  the  sheriff  in  his  deed  be  true,  that  he  hod  received 
the  price,  then  the  defendant  was  the  owner  of  the  plantation  and 
slaves,  and  could  make  whatever  disposition  of  them  he  pleased ; 
if  not  true,  and  the  plaintiff  states  that  he  knew  at  the  time  it 
was  not,  then  he  acted  with  a  full  knowledge  of  the  facts  of  the 
case,  and  not  in  error  as  he  alleges.  The  sheriff,  by  making  the 
deed  to  the  defendant,  gave  a  title  to  the  property,  as  we  said  in 
the  case  in  17  La.  76,  which  is  intimately  connected  with  this ; 
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and  if  the  plaintiff  thought  proper  to  obtain  a  retrocession  of  it 
by  giving  his  note  for  $2600^  with  interest,  we  think  it  is  now 
too  late  for  him  to  complain.  If  he  had  chosen  to  abide  by  the 
sale,  the  sheriff  was  bound  to  him  for  the  $11,600,  although  Za- 
charie  may  not  have  paid  a  cent  of  it 

Judgment  affirmed. 


DoRciNo  Landry,  Administrator,  v.  Pharaon  LeBlanc. 

Article  1265  of  the  CiWl  Code,  which  provides  that  '*  any  co-heir  of  age,  at  the  sale 
of  the  hereditary  effects,  can  become  a  purchaser  to  the  amount  of  the  portion 
owing  to  him  from  the  succession,  and  is  not  obliged  to  pay  the  surplus  of  the  pur- 
chase money  over  the  portion  coming  to  him,  until  this  portion  has  been  definitively 
fixed  by  a  partition,**  does  not  apply  to  the  case  of  a  husband  who  resists  the  pay- 
ment of  a  note  executed  by  him,  in  the  hands  of  the  administrator  of  the  succession 
of  the  payee,  on  the  ground  that  his  wife  is  an  heir  of  the  deceased. 

Appeal  from  the  District  Court  of  Ascension,  Nichollsj  J. 

M.  Taylor,  for  the  plaintiff. 

Duffel,  for  the  appellant. 
•  Martin,  J.  The  defendant  is  appellant  from  a  judgment,  on 
a  note  which  he  had  given  to  Fran^oise  Landry,  rendered  in  fa- 
vor of  the  plaintiff,  the  administrator  of  her  estate.  The  claim 
was  resisted  on  the  grounds,  that  Coralie  Landry,  the  defendant's 
wife,  is  an  heir  of  the  person  whose  estate  the  plaintiff  adminis- 
ters, for  one  twenty- first  part  thereof;  that  the  estate  is  not  at  all 
indebted ;  that  the  plointiff  has  had  the  administration  of  it  for  a 
long  time,  and  has  neglected  to  bring  it  to  a  close ;  that  the  estate 
being  administered  for  the  sole  benefit  of  the  heirs,  the  plaintiff 
ought  not  to  harass  him  with  a  suit,  as  he  (defendant)  has  the 
right  and  is  desirous  of  having  the  note  compensated  by  the  por- 
tion of  his  wife  in  the  estate ;  and  that,  as  her  husband,  he  has  a 
right  to  provoke  a  partition,  and  to  receive  what  is  coming  to  her. 
The  defendant's  counsel  has  urged,  that  by  the  Civil  Code,  art. 
1265,  a  co-heir,  on  purchasing  any  property  of  the  estate,  has  a 
.right  to  retain  the  price  until  his  share  be  definitively  fixed.  The 
counsel  for  the  plaintiff  contends  that  this  article  of  the  Code  is 
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an  exception  to  the  general  rule  which  requires  that  all  the  assets 
of  an  estate  shall  be  brought  together  before  a  partition  ;  and  he 
urges  that  the  defendant  has  not  brought  himself  within  that  ex- 
ception. If  the  position  of  the  appellant  be  correct,  he  might,  un- 
der the  authorit7  given  him  by  the  Code  of  Practice,  article  107, 
place  his  wife  in  a  situation,  in  which  she  would  have  no  legal 
mortgage  on  his  property,  and  the  estate  would  run  the  risk  of 
losing  a  portion  or  the  whole  of  its  claim  against  him.  The 
District  Court  did  not  err.  That  part  of  the  Civil  Code,  invoked 
by  the  defendant,  has  no  application  to  bis  case.' 

Judgment  affirmed. 


The  Commercial  B^nk  of  New  Orleans  v«  Abraham  F. 

RioHTOR  and  another. 

Appeal  from  the  District  Court  of  Ascension,  NichoUs,  J. 

MoRPHY,  J.  This  action  is  brought  on  a  promissory  note 
drawn  by  Charles  Bishop,  to  the  order  of,  and  endorsed  by,  the 
defendants  Rightor,  and  Rightor  and  Williams.  Judgment  hav- 
ing been  rendered  by  the  inferior  court  in  favor  of  the  plaintiff, 
the  defendants  appealed. 

This  case  cannot  be  distinguished  from  that  of  Baggett  against 
the  same  defendants  lately  determined  by  this  court,  (anfe^  p.  18.) 
It  comes  before  us  on  the  same  points  and  evidence,  and  must, 
therefore,  receive  the  same  decision. 

It  is,  therefore,  ordered,  that  the  judgment  appealed  from  be  so 
amended  as  to  render  the  defendants  liable  jointly  only,  and  not 
jointly  and  severally.  The  costs  of  this  appeal  to  be'  borne  by 
the  plaintiff  and  appellee. 

M.  Taylor,  for  the  plaintiffs. 

Ilsley,  for  the  appellants. 
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Victor  Duperron  r.  Jj^cob  C.  Van  Wickle,  Sheriff,  and 

others. 

Since  the  act  of  90th  March,  1839,  (sect  19,)  amending  the  Code  of  Practice,  no  ap- 
peal will  be  ditmiased  on  the  ground  that  the  transcript  was  not  filed  on  the  return 
day,  where  such  transcript  was  filed  before  the  motion  to  dismiss. 

A  aherifi'  mutt,  at  his  peril,  avoid  seizing  under  execution  property  not  belonging  to 
the  defendant.  It  is  not  enough  that  he  should  presume,  even  on  strong  grounds, 
that  it  belongs  to  the  latter ;  he  must  know  it. 

One  whose  property  is  illegally  seised  under  an  execution  against  another  person,  u 
not  bound,  on  being  informed  thereof,  to  give  any  notice  to  the  sheriff.  He  may,  at 
once,  seek  relief  by  suit ;  unless,  to  avoid  costs,  he  choose  to  make  an  amicable  de- 
mand. And  where  the  property  has  been  sold  by  the  sheriff,  he  will  be  entitled  to 
recover,  not  the  price  at  which  it  was  sold,  but  its  real  value  at  the  time. 

In  an  action  by  a  third  person,  against  the  sheriff  and  the  plaintiffs  in  execution,  foV 
the  value  of  property  belonging  to  auch  third  person,  illegally  seized  and  sold,  and 
the  proceeda  of  which  had  been  applied  in  satisfaction  of  the  execution,  it  will  be  no 
defence  on  the  part  of  such  plaintiffs  that  they  did  not  authorize  the  seizure.  They 
are  bound  to  indemnify  those  who  have  been  injured  by  the  party  employed  to 
make  the  amount  of  their  execution.     Qui  $enHt  cammodum,  (Met  unlirt  H  on/us, 

Avv&ill  from  the  District  Court  of  Pointe  Couple,  MchollSf  J. 

Martin,  J.  The  dismissal  of  this  appeal  is  asked,  on  the 
ground  that  the  transcript  was  not  filed  on  the  return  day.  The 
counsel  for  the  appellant  uiges,  that  the  application  is  too  tardy, 
as  it  was  not  made  until  after  the  transcript  had  been  actually 
filed ;  and  he  has  referred  us  to  the  following  authorities.  10 
La.  602.  lb.  506.  15  La.  16.  17  T^.  113.  The  appellee  re- 
lies  on  12  La.  536.  8  La.  206.  7  La.  176.  4  La.  67.  3  La. 
261.  8  Mart  N.  S.  184.  In  the  case  of  Deswmesf  Heirs  v.  De- 
9ormeSf  Syndic,  17  La.  116,  we  held  that  the  cases  in  which  the 
appeals  were  dismissed,  although  the  transcript  was  filed  before 
the  dismissal  was  asked,  "  were  decided  previous  to  the  act  of  the 
Legislature  of  March  20th,  1839,  amending  the  Code  of  Practice, 
the  19th  section  of  which  cures  the  defects  alleged,  and  if  it  does 
not,  compels  us  to  give  the  parties  time  to  remove  the  objections. 
The  appeal  is,  therefore,  retained." 

The  defendants,  the  sheriff  of  the  parish,  and  the  plaintiffs  in 
two  writs  of  JL  fa.,  are  sued  on'  the  ground  that  the  writs  were 
executed  on  a  quantity  of  cotton,  which  was  not  the  property  of 
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cither  of  the  defendants,  but  that  of  the  present  plaintiff.  The 
defendants  pleaded  the  general  issue,  and  averred  their  inability 
to  have  knoVn  or  discovered  that  the  cotton  seized  was  the  pro- 
perty of  the  plaintiff.  The  co-defendants  of  the  sheriff  further 
pleaded  that  they  never  authorized  him  to  seize  any  property  of 
the  plaintiff  in  execution  of  their  judgment.  There  was  a  ver- 
dict and  judgment  for  the  plaintiff  for  $362,  and  all  the  defen- 
dants appealed,  after  an  unsuccessful  attempt  to  obtain  a  new 
trial.  ,Our  attention  is  drawn  to  a  bill  of  exceptions,  taken  by  the 
defendants'  counsel,  to  the  refusal  of  the  judge  to  charge  the  jury, 
'Hhat,  if  a  legal  presumption  authorized  the  sheriff  to  believe  that 
the  cotton  seized  belonged  to  either  of  the  defendants,  and  he  did  not 
know  that  it  belonged  to  Duperron,  and  if  Duperron  was  inform- 
ed of  the  seizure  of  the  cotton,  and  might  have  given  and  neglect- 
ed to  give  notice  of  his  claims  to  the  sheriff,  either  verbally  or  by 
judicial  proceedings,  they  should  find  for  the  defendants,  although 
they  should  be  of  opinion  that  the  cotton  belonged  to  Duperron." 
Instead  of  this,  the  court  instructed  the  jury  that,  ''  the  plaintiff 
had  two  remedies,  either  to  oppose  the  seizure  and  sale  agreeably 
to  the  fifth  section  of  the  second  chapter  of  the  Code  of  Practice, 
or  by  instituting  suit ;  that  if  he  failed  to  have  recourse  to  this  op- 
position, he  was  not  precluded  thereby  from  instituting  suit;  and 
that  if  the  jury  were  of  opinion  that  the  cotton  belonged  tb  him, 
they  should  give  him  a  verdict,  notwithstanding  his  having 
neglected  to  oppose  the  sale,  or  to  notify  the  sheriff  that  the  pro- 
perty was  his."  The  court  did  not  err.  A  sheriff  must,  at  his 
peril,  avoid  seizing,  under  execution,  any  other  property  than  that 
of  the  defendant.  It  is  not  enough  that  be  should  presume,  even 
on  strong  grounds,  that  the  property  is  the  defendant's  ;  he  must 
know  it.  A  person  whose  property  is  illegally  taken  by  the  sheriff, 
as  belonging  to  the  defendant  in  an  execution,  is  not  boimd,  on 
receiving  information  of  the  fact,  to  give  any  notice  to  the  sheriff. 
He  may  at  once  seek  relief  by  a  suit,  unless  he  wishes  to  avoid 
costs,  by  making  an  amicable  demand. 

On  the  merits  the  plaintiff  is  in  possession  of  a  verdict. 

The  facts  are,  that  he  had  rented  a  field,  the  property  of  the 
defendant  in  the^./a.,  and  that  the  sheriff  seized  the  cotton  rais- 
ed thereon,  to  satisfy  his  co-defendant's  execution.    The  plaintiff 
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worked  six  slaves  on  the  field,  and  had  the  necessary  oxen  and 
farming  utensils,  bat  was  aided  by  the  defendant  in  execution, 
who  had  two  slaves,  and  a  woman  with  a  small  child.  The  tes- 
timony does  not  enable  us  to  ascertain,  whether  he  plaintiff  was  to 
remunerate  the  defendant  in  the  execution,  for  the  rent  of  the 
land  and  the  labor  of  his  slaves,  by  a  portion  of  the  crop,  or  other- 
wise. However,  as  he  has  restrained  his  claim  to  three-fourths 
of  the  cotton,  we  assume  that  one-fourth  of  it  was  the  property  of 
the  latter.  As  the  sheriff  had  great  difficulty  in  ascertaining  the 
rights  of  the  parties  to  their  respective  portions  of  the  crop,  vin- 
dictive damages  ought  not  to  be  given  against  him.  It  appears 
that  the  cotton  sold  for  one  cent  and  a  half  a  pound  in  the  seed ; 
which,  in  our  opinion,  is  equivalent  to  six  cents  of  clean  cotton  ; 
but  the  plaintiff  is  entitled  to  the  value  of  his  property  illegally 
seized,  and  cannot  be  compelled  to  remain  satisfied  with  the  price 
at  which  the  sheriff  sold  it.  A  witness  deposes  that  he  sold  his 
cotton,  that  year,  at  eight  cents  a  pound.  The  plaintiff  has  not 
enabled  us  to  ascertain  what  would  be  the  expense  of  carry- 
ing the  cotton  to  the  gin,  the  toll  claimed  by  the  keeper,  the 
freight  to  market,  or  the  charges  atten4ing  the  sale,  so  that  we 
(ure  unable  to  say  whether  the  purchaser  of  the  cotton  at  a  cent 
and  a  half  in  the  seed,  had  a  better  bargain  than  if  he  had  pur- 
chased the  witness'  cotton  at  eight  cents.  We,  therefore,  as- 
sume that  the  cotton  was  sold  by  the  sheriff  at  its  fair  value.  It 
brought  ^228  21.  The  plaintiff  is  entitled  to  three-fourths  there- 
of, or  $171  15f .  The  plea  of  the  sheriff's  co-defendants,  th&t 
they  did  not  authorize  the  seizure  of  the  plaintiff's  property,  can- 
not avail  them.  It  was  seized  by  a  person  whom  they  had  em- 
ployed to  make  the  amount  of  their  judgment.  They  would  have 
had  the  benefit  of  his  services,  had  he  acted  correctly ;  and  they 
are  bound  to  indenmify  the  party  who  was  injured  if  he  acted 
otherwise.     Qui  sentU  cdmmodumj  debet  sentire  et  onus. 

It  is,  therefore,  ordered,  that  the  judgment  be  annulled,  and 
that  the  plaintiff  recover  from  the  defendants,  in  solido,  the  sum 
of  $171  15|,  with  costs  in  the  District  Court ;  those  of  the  appeal 
to  be  borne  by  the  plaintiff  and  appellee. 

Sievensj  for  the  plaintiff. 

L,  Janiny  for  the  appellants. 

Vol.  IV,  6 


42  NEW  ORLEANS, 


4 

SO 


The  State  t.  The  Judge  of  the  Court  of  Probates  of  New  Orleans. 

— — ^        I  ■  .1      II  ■■  I      ■■         II  ^ 

'  8»|         The  State  v.  The  Judge  op  the  Court  op  Probates  op 

New  Orleans. 

The  executors  appointed  by  the  testator,  or,  in  case  of  their  failure  to  act,  a  dative 
testamentary  executor,  are  the  only  persons  competent  to  cany  the  provisions  of  a 
will  into  effect. 

One  who  claims  to  be  put  in  possession  of  an  estate  as  universal  legatee,  must  pro- 
ceed contradictorily  with  the  testamentary  executors,  or  dative  testamentary  exe- 
cutor ;  if  there  be  neither,  he  must  cause  a  dative  testamentary  executor  to  be  ap- 
pointed. C.  C.  1000,  1001,  1002,  1003.  And  so  of  successions  administered  by 
curators.     C.  C.  1181. 

Application  for  a  mandamus  to  the  Judge  of  the  Court  of 
Probates  of  New  Orleans,  Bermudez^  J. 

L,  C.  Duncan^  for  the  applicant 

Simon,  J.  The  applicant  states  that  he  is  the  universal  lega- 
tee of  James  Lall^,  whose  will  was  ordered  to  be  registered  in  the 
Court  of  Probates  of  the  city  of  New  Orleans,  and  to  be  execu- 
ted ;  (referring  us  to  I  Robinson,  269,)  and  that  the  will  was  ac- 
cordingly registered  anc^  ordered  to  be  executed,  by  the  Judge  of 
the  Probate  Court  He  further  represents  that  he  has  offered  to 
the  Court  of  Probates  proof  of  his  personal  identity,  and  of  his 
right  to  be  recognized  as  the  universal  l^atee  of  the  estate,  and 
has  petitioned  that  court  to  be  recognized  as  such  and  to  be  put 
in  possession  of  the  estate,  but  that  the  judge  refuses  to  receive 
the  evidence  offered,  to  recognize  him  as  the  universal  l^;atee 
of  the  deceased,  or  to  put  him  in  possession  of  the  estate.  He 
prays  that  the  Judge  of  Probates  may  be  ordered  to  show  cause, 
why  a  writ  of  mandamus  should  not  be  issued,  directing  him  to 
comply  with  his  demands. 

To  this  rule,  the  Judge  of  tlie  Court  of  Piobates  answered : 
that  the  petitioner  was  absent  from  the  state  at  the  date  of  the 
registry  and  execution  of  the  will,  and  never  has  been  a  resident 
of  Louisiana ;  that  the  applicant's  petition  does  not  pray  that  the 
testamentary  executors  of  the  deceased  may  be  cited  and  compel- 
led to  account ;  that  the  judge  is  inhibited  by  law  from  pronoun- 
cing on  the  petitioner's  claim,  so  long  as  the  time  allowed  to  the 
executor  to  answer  shall  not  have  expired ;  and  that  the  will  in 
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question  is  administered  by  a  foreign  testamentary  executor  liv- 
ing at  and  domiciliated  in  New- York ;  &c.  He  proceeds,  in  his 
answer,  to  review  and  comment  on  a  decision  of  this  court,  in 
connection  with  a  law  passed  by  the  Legislatui;e,  at  its  last  ses- 
sion, in  relation  to  foreign  testamentary  executors,  and  such  exe- 
cutors as  are  absent  from  the  state ;  he  endeavors  to  show  the 
difficulty  of  citing  a  foreign  executor ;  argues  much  at  length  in 
support  of  his  interpretation  of  the  law  of  1842,  which  he  calls 
an  explancUory  law;  and  relies  upon  divers  French  authorities, 
which  he  copies  in  his  answer,  to  convince  us  that  the  law  of 
1842,  as  a  declaratory  law,  ought  to  destroy  the  effect  of  our  for- 
mer decisions,' so  far  as  they  have  not  acquired  the  force  of  res 
judicata.  The  last  part  of  the  learned  judge's  answer  was 
totally  uncalled  for  by  the  question  which  the  application  pre- 
sents ;  it  has  nothing  to  do  with  the  object  of  the  proceeding ; 
and,  therefore,  there  was  no  necessity  for  introducing  in  this  case 
a  matter  so  entirely  disconnected  with  the  real  point  at  issue. 

This  tribunal  has  always  shown  the  greatest  respect  for  the 
enactments  of  the  Legislature,  and  is  not  conscious  of  ever  hav- 
ing failed  to  exhibit  a  constant  and  uniform  readiness  to  conform 
its  decisions  to  the  true  will  and  real  intention  of  the  law  maker. 
This  we  consider  to  be  one  of  the  most  important  of  our  official 
and  constitutional  duties ;  and  whenever  a  question  shall  arise 
brfore  us,  under  the  law  of  1842,  we  shall  be  ready  to  give  to  it 
such  construction  and  interpretation  as  our  best  judgment  and 
most  mature  deliberation  and  consideration  may  suggest. 

We  understand  the  question  presented  in  this  case,  not  to  relate 
to  the  appointment  or  confirmation  of  a  foreign  testamentary  ex- 
ecutor, but  to  be  merely  whether  the  applicant,  as  universal  lega- 
tee of  James  Lally,  can  be  allowed  to  proceed  ex  parte  to  cause 
himself  to  be  recognized  as  such,  and  to  take  possession  of  the 
estate  ?  The  petition  presented  by  the  applicant  to  the  Court  of 
Probates  does  not  pray  that  the  executor,  or  any  other  adminis- 
trator may  be  cited,  nor  does  it  contain  any  allegation  showing 
that  the  estate  is  imder  the  administration  and  in  the  possession 
of  any  one,  by  whom  it  should  be  delivered  to  the  universal  lega- 
tee. It  does  not  show  that  any  executor  has  ever  been  qualified 
or  confirmed,  but  simply  states  that  the  deceased  never  was  mar- 
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ried,  and  left  no  forced  heir,  whose  existence  might  present  an 
impediment  to  the  institution  of  the  petitioner  as  his  universal 
legatee.  The  petition  represents,  however,  that  the  particular 
legacies  specified  in  the  will,  have  been  paid. 

This  is  an  anomalous  proceeding,  which  this  court  cannot 
sanction.  The  will  shows  that  two  testamentary  executors  were 
appointed  by  the  deceased.  If  they  have  refused  to  accept,  or 
have  failed  to  qualify,  or  if  they,  be  in  any  manner  disqualified 
from  acting  as  such  in  this  state,  under  our  laws,  it  is  clear  that  an 
executor  should  be  appointed  by  the  Judge  of  Probates,  ex  officio. 
Civil  Code,  art.  1671.  It  does  not  appear  that  any  step  has  ever 
been  taken  to  put  the  estate  in  due  course  of  administration  in 
Louisiana,  except  the  proceeding  had  last  year  for  registering  the 
will,  and  ordering  it  to  be  executed.  1  Robinson,  269.  Now,  in 
the  case  of  Sterlings  Executor  v.  Orosj  this  court  decided,  (6  La. 
106,)  that  the  executors  of  a  will,  or,  in  case  of  their  neglect  to 
act,  a  dative  testamentary  executor,  are  the  only  persons  compe- 
tent to  carry  its  provisions  into  effect ;  and  we  are  not  prepared 
to  say  that  a  universal  legatee  under  a  will  is  entitled  to  the  pos- 
session of  the  estate,  if  there  be  a  testamentary  executor,  or,  in 
case  of  there  being  none,  without  causing  a  dative  testamentary 
executor  to  be  appointed.  The  petitioner  could  not,  therefore, 
demand  to  be  put  in  possession  of  the  estate  as  universal  legatee, 
in  any  other  manner  than  contradictorily  with  the  testamentary 
executors  appointed  by  the  deceased,  or,  in  their  default,  with  the 
dative  one  appointed  by  the  judge. 

This  is  also  shown  by  articles  1000,  1001,  1002,  and  1003  of 
the  Code  of  Practice,  the  first  of  which  provides  that,  "  when  the 
heirs,  or  other  persons  entitled  to  successions,  which  are  adminis- 
tered by  testamentary  executors,  shall  present  themselves,  they 
shall  present  a  petition  to  the  judge  who  appointed  or  confirmed 
the  executo'rs,  praying  that  they  may  be  cited  and  compelled  to 
account,"  &c.  Article  1002  says  that  the  judge  shall  pronounce 
on  the  applicant's  claim  so  soon  as  the  time  allowed /or  the  exe- 
cutors to  answer  shall  have  expired ;  and  article  1003  declares 
that,  if  the  judge  discovers  that  he  is  entitled  to  the  succession, 
he  shall  put  him  in  possession  of  itj  and  shcUl  direct  the  execu- 
tor to  render  an  account,  &c.    The  law  is  also  the  same  with  re- 
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gard  to  successions  administered  by  curators.     Civil  Ck>de,  art. 
1181. 

We  conclude,  therefore,  that  the  proceedings  under  considera- 
tion, could  not  be  carried  on  ex  parte  ;  that  the  action  is  prema- 
ture, if  there  be  no  person  qualified  to  act  as  testamentary  execu- 
tor upon  whom  the  petition  of  the  applicant  could  be  served ;  and 
that  the  Judge  of  the  Court  of  Probates  did  not  err  in  refusing  to 
hear  him  and  to  receive  his  evidence. 

Rule  discharged. 


Abraham  F.  Rightor  v.  Francisco  Aleman. 

Where  it  was  agreed  between  the  payee  and  maker  of  a  note,  that  payment  ahould 
not  bo  exacted  in  the  event  of  a  certain  action  being  decided  against  the  latter,  and 
the  maker  afterwards,  by  compromising  the  suit,  renders  the  fulfilment  of  the  con- 
dition impossible,  his  obligation  to  pay  will  become  perfect.  C.  0.  2035. 

The  maker  of  a  note  given  to  the  payee  for  surveys  made  by  the  latter  at  his  instance, 
cannot  resist  payment  on  the  ground  that  the  amount  was  out  of  proportion  to  the 
value  of  the  services  rendered.  Such  a  case  is  not  one  in  which  relief  can  be  had 
OD  the  ground  of  lesion.    C.  C.  1854, 1855,  1856, 1857. 

Appeal  from  the  District  Court  of  Ascension,  NichollSj  J. 
:    M.  Taplor,  for  the  plaintiff. 

R,  W,  NichoUs,  for  the  appellant. 

MoRPHv,  J.  The  defendant  has  appealed  from  a  judgment 
rendered  against  him  on  a  promissory  note  for  $1000,  which  he 
drew  to  the  order  of  the  petitioner.  '  The  defence  set  up  below, 
and  insisted  upon  in  this  court,  is  error,  and  a  failure  of  considera* 
tion.  We  have  been  unable  to  perceive,  from  the  evidence,  that 
there  was  any  error,  on  the  part  of  the  defendant,  in  executing 
the  note  sued  on.  The  consideration,  for  which  it  was  made,  is 
shown  by  a  receipt  produced  by  the  defendant  in  the  followiug 
words  to  wit : 

''  Received  of  Mr.  P.  Aleman  his  note  for  one  thousand  dollars, 
it  being  the  price  agreed  upon  for  the  surveying  of  the  land  sold 
by  the  heirs  of  P.  Aleman  to  La  Perriere.    Now  it  is  agreed  that 
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should  the  survey  of  mine  not  be  sustained  by  the  courts,  then  I 
am  to  deliver  up  said  note  to  F.  Aleman ;  but  should  it  be  sus- 
tained, then  it  is  to  be  paid  in  full." 

A.  F.  RiGHTOR. 

The  record  shows  that  the  defendant  and  his  co-heirs,  sold  to 
Rightor  &,  Scuddy  a  plantation  containing  six  arpens,  on  the 
Bayou  Lafourche,  by  a  depth  of  eighty  arpens,  the  side  lines  di- 
verging thirtesn  degrees  more  or  less,  &c.,  which  plantation  was 
afterwards  sold  by  the  plaintiff  and  Scuddy  to  La  Ferridre  Le- 
vesque ;  and  that  in  this  last  sale,  the  defendant  intervened,  in  his 
own  name  and  that  of  his  co-heirs,  and  received  the  notes  of  La 
Perridre,  secured  by  mortgage  on  the  property,  in  payment  of  the 
price  yet  due  to  them  by  their  vendees.  La  Ferri^re  having 
failed  to  pay  his  notes  at  maturity,  the  heirs  of  Pedro  Aleman 
took  out  an  order  of  seizure  and  sale,  which  La  Ferridre  enjoined, 
on  the  ground  of  an  alleged  deficiency  in  the  quantity  of  land 
sold  to  him,  exceeding  one-twentieth  part,  and  upon  other  grounds 
which  it  is  unnecessary  to  notice.  The  defendant,  in  order  to 
enable  the  heirs  of  Alen^an  to  prosecute  successfully  their  suit 
with  La  Perriere,  made  with  the  plaintiff  the  contract  which 
gives  rise  to  this  controversy  ;  but,  without  awaiting  the  trial  of 
their  case,  they  entered  into  a  compromise  with  La  Ferriere,  and 
gave  him  two  thousand  dollars  ;  thus  putting  an  end  to  the  suit. 

The  testimony  satisfies  us,  as  it  appears  to  have  satisfied  the 
court  and  jury  below,  that  the  plaintiff  performed  the  services  for 
which  he  received  the  note  sued  on.  The  defendant  and  his  co- 
heirs, by  compromising  with  La  Ferriere,  rendered  impossible 
the  fulfilment  of  the  conditions  contained  in  the  receipt  delivered 
by  the  plaintiff;  the  defendant's  obligation  to  pay,  thereby  became 
perfect,  and  he  cannot  be  permitted  to  say  that  the  consideration 
had  failed.    Civil  Code,  art.  2035. 

The  defendant  has  attempted  to  show  that  the  amount  claimed 
is  out  of  all  proportion  to  the  services  rendered  by  the  plaintiff. 
This  defence,  even  if  sustained  by  the  evidence,  cannot  be  listened 
to.  A  real  consideration  having  been  proved,  the  defendant  can- 
not invalidate  his  own  voluntary  contract  by  showing  lesion. 
Relief  on  account  of  lesion  is  a  remedy  which  the  law  allows  only 
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in  certain  cases,  of  which  this  is  not  one.    Civil  Code,  art.  1864, 
1855, 1856,  and  1857. 

Judgment  affirmed. 


Eliza  R.  Whittemore  v.  Jacob  J.  Watts,  Sheriff.  *' JI 


Appeal  by  intervenon,  on  whose  claims  no  judgment  had  been  proDounced,  from  a 
judgment  OTemiling  an  exception  to  answering  taken  by  defendant  on  the  ground  of 
the  want  of  proper  parties,  and  ordering  a  judgment  by  default  to  be  entered  against 
him.  Heldf  that  the  intervention  not  having  been  acted  upon,  and  no  final  judgment 
having  been  rendered  against  the  defendant,  the  appeal  must  be  dismissed. 

Appeal  from  the  District  Court  of  Livingston,  Jones,  J. 

Oreiner,  for  the  plaintiff. 

Hoffman^  for  the  appellant. 

Martin,  J.  This  suit  was  commenced  by  a  petition  to  the 
judge  of  the  parish  of  Livingston  for  an  injunction  to  restrain  the 
sheriff  from  proceeding  to  the  sale  of  certain  property  of  the  peti- 
tioner's husband,  in  violation  of  her  legal  mortgage  thereon.  The 
injunction  was  granted.  John  Taylor  and  others,  the  plaintiffs 
in  the  execution  enjoined,  intervened  in  order  to  obtain  a  dissolu- 
tion of  the  injunction ;  the  defendant  filed  an  exception,  urging 
that  as  the  plaintiffs  in  the  fi^fa.  were  not  parties  to  the  proceed* 
logs  instituted  by  the  petitioner,  he  (defendant)  was  not  bound  to 
answer  alone  being  without  interest  in  the  cause,  having  acted 
only  as  a  ministerial  officer.  The  exception  was  overruled,  and 
judgment  by  default  taken  against  the  sheriff.  [No  judgment 
was  pronounced  upon  the  intervention.]  The  intervening  parties 
have  appealed. 

The  appellee  prays  for  the  dismissal  of  the  appeal  on  the  fol- 
lowing grounds : 

First.  That  the  citation  was  served  by  the  deputy  sheriff,  when 
it  ought  to  have  been  by  the  Coroner.  Code  of JPractice,  articles 
771,  772. 

Second.  That  the  judgment  is  not  signed. 

TTiird.  That  the  sheriff  is  not  a  party  to  the  appeal,  otherwise 
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than  by  his  acceptance  of  service  of  the  petition,  and  waiver 
of  that  of  the  citation. 

Fourth.  That  the  bond  is  insufficient. 

Fifth.  That  the  citation  of  appeal  does  not  belong  to  the  case. 

These  grounds  for  dismissal  might  be  cogent  if  the  defendant 
were  the  appellee ;  but  the  intervening  party  is  the  appellant,  and 
the  plaintiff  in  the  injunction,  the  appellee.  There  is,  therefore, 
a  better  ground  of  dismissal  than  any  of  these.  The  exception,  or 
intervention  of  the  present  appellant,  has  not  been  acted  upon  by 
tlie  first  judge.  The  appellant,  therefore,  is  without  a  cause  of 
complaint ;  besides,  there  is  no  final  judgment  against  the  defen- 
dant, who  is  not  a  party  to  the  appeal,  but  only  a  judgment  by 
default/ 

Appeal  dismissed. 


The  State  v.  The  Judge  of  the  Commercial  Court  of 

New  Orleans. 

The  power  to  issue  writs  of  prohibition  was  conferred  on  the  Supreme  Court  merely 
as  a  means  of  enabling  it  to  exercise  its  appellate  jurisdiction.  Like  the  writ  of 
mandamus,  a  prohibition  may  be  issued  even  where  a  party  has  other  means  of  re- 
dress, if«ihe  slowness  of  ordinary  legal  proceedings  be  likely  to  produce  such  imme* 
diate  injury  as  ought  to  be  prevented. 

The  writ  of  mandamus  is  given  to  enable  the  Supreme  Court  to  command  inferior 
courts  to  act  where  delay  would  cause  damage  and  injustice  ;  and  the  writ  of  prohi- 
bition to  restrain  them,  where  their  acting  without  authority  would  produce  similar 
results. 

The  writ  of  prohibition  is  an  extraordinary  one,  and  should  be  issued  only  in  cases  of 
great  necessity,  clearly  shown,  and  where  the  party  has  applied,  in  vain,  to  the  in- 
ferior tribunals  for  relief. 

Application  for  a  prohibition  to  the  Judge  of  the  Commercial 
Court  of  New  Orleans,  Watts^  J. 

RoseliuSj  for  the  application. 

W.  Christy,  Chinn,  and  Hoffman,  contra. 

Garland,  J.  Dubois,  a  member  of  the  firm  of  Dubois  & 
Kendig,  represents  that  Benjamin  Robertson  had  obtained  a  judg- 
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ment  against  them  in  the  Commercial  Court,  and  issued  an  exe- 
cution thereon,  by  virtue  of  which  the  sheriff  was  about  to  sell 
property  of  great  value,  and  that  N.  C.  &  L.  Folger  had  com- 
menced a  suit  against  them  by  attachment,  and  also  seized  cer- 
tain property.  He  avers,  that  since  the  institution  of  these  suits, 
he  has  been  compelled  to  apply  for  the  benefit  of  the  Bankntpt 
Law,  passed  by  Congress  in  1841  ;,that  the  usual  order  has  been 
granted  on  this  application,  and  the  notices  published,  but  that 
no  decree  has  been  pronounced,  nor  any  assignee  appointed ; 
that,  in  conformity  to  law,  he  has  surrendered  all  his  property, 
and  that  of  the  firm  to  which  he  belongs.  He  avers,  that  by  his 
application,  all  judicial  proceedings  are  arrested,  but  that,  not- 
withstanding, the  Judge  of  the  Commercial  Court,  and  the  she- 
riff thereof,  persist  in  proceeding  with  the  aforesaid  suits  and  exe- 
cution, and  will  sell  the  property  surrendered,  unless  prevented. 
The  petitioner,  therefore,  prays  that  a  writ  of  prohibition  may  be 
directed  to  the  aforesaid  judge,  and  that  the  sheriff  may  be  en- 
joined from  further  proceedings. 

A  rule  was  taken  on  the  judge  and  sheriff  to  show  cause  why 
a  prohibition  should  not  be  issued,  and  an  injunction  was  issued 
temporarily,  until  the  case  could  be  heard. 

The  judge  showed  for  cause : 
.  First  That  it  is  not  alleged,  in  a  direct  manner,  that  an  ap- 
plication was  made  to  stay  proceedings  in  the  said  suits,  nor  that 
any  proof  of  facts  was  made,  sufficient  to  authorize  him  to  arrest 
the  proceedings ;  that  if  such  facts  existed,  they  ought  to  have 
been  shown ;  and  that  no  prohibition  ought  to  be  issued,  until  a 
regular  application,  supported  by  evidence,  had  been  made  to  the 
inferior  court,  and  been  acted  on. 

Second.  That  the  application  is  only  on  the  part  of  one  of  the 
defendants,  to  wit,  Dubois ;  and  that  it  is  not  shown  that  the  pro^ 
ceedings  can  be  arrested  as  to  one,  and  not  as  to  the  other. 

Third.  That  the  power  to  issue  a  prohibition  given  to  the 
Supreme  Court,  is  only  in  aid  of  its  appellate  jurisdiction ;  and 
that  it  is  not  shown  that  the  Commercial  Court  has  refused  an 
appeal,  nor  that  it  is  proceeding  in  disregard  of  one. 

Fourth.  That  this  tribunal  has  no  power  to  act  as  an  aid  to 
the  jurisdiction  of  the  District  Court  of  the  United  States. 

Vol.  IV.  7 


60  NEW  OELBANS, 


The  State  ▼.  The  Jadge  of  the  Commercial  Court  of  New  Orleans. 

For  these  causes,  the  judge  prays  that  the  rule  may  be  dis- 
charged. 

The  judge  proceeds  to  say,  that  Robertson  had  obtained  a  judg- 
ment against  Dubois  &  Kendig  about  the  last  of  November,  1842, 
on  which  an  execution  had  been  issued ;  but  that  he  does  not 
know  what  has  taken  place  under  it. 

He  shows  for  further  cause,  that  nothing  appears  on  the 
minutes  or  records  of  the  court,  to  show  that  any  application  had 
been  made  to  arrest  the  proceedings  for  the  reasons  assigned  in 
the  petition,  and  that  he  has  no  recollection  of  any  oral  applica- 
tion to  that  effect. 

He  further  shows,  that  the  case  of  the  Folgers  was  commenced 
by  attachment,  under  which  a  number  of  horses  and  carriages 
were  seized ;  and  that  the  plaintiff  took  a  rule  on  the  defendants 
to  show  cause  why  the  property  seized  should  not  be  sold,  on  the 
ground  that  it  was  of  a  perishable  nature,  and  that  the  expenses 
of  the  horses  would,  before  the  decision  of  the  suit,  amount  to  as 
much  as  they  were  worth.  When  this  rule  came  on  for  trial,  the 
counsel  for  Dubois  ic  Kendig  appeared,  and  stated,  orally,  that 
Dubois  had  applied  to  be  declared  a  bankrupt,  since  the  nile  was 
taken,  and  one  of  them  had  a  newspaper  in  which  he  said  thkt 
the  notice  was  published.  The  judge  tpld  the  counsel  that  he 
thought  it  would  not  prevent  him  from  proceeding ;  that  it  was 
best  the  property  should  be  sold ;  and  that  it  was  immaterial 
whether  the  sheriff  or  the  marshal  sold  it,  as  the  money  was  or- 
dered to  be  paid  into  court,  where  it  would  remain  until  the  fate 
of  the  application  of  Dubois  should  be  known,  whai  the  assignee 
might  claim  it.  The  rule  to  have  the  property  sold  was  made 
absolute,  whereupon  the  counsel  intimated  an  intention  to  appeal ; 
but  the  judge  expressed  sopie  doubt  as  to  the  right  of  appeal, 
and  it  was  not  applied  for. 

It  is  true,  as  stated  by  the  Judge  of  the  Commercial  Court,  that 
the  writ  of  prohibition  is  only  one  of  the  means  by  which  this 
court  can  exercise  its  appellate  jurisdiction.  An  application  for 
it,  is  one  of  the  modes  by  which  a  case  may  be  brought  before  us 
for  examination ;  and  it  may  be  issued,  like  the  writ  of  manda- 
mus, even  where  a  party  has  other  means  of  relief,  if  the  slow- 
ness of  ordinary  legal  forms  is  likely  to  produce  such  immediate 
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injury  or  mischief  as  ought  to  be  prevented.  The  writ  of  man- 
damus is  given  to  enable  this  tribunal  to  command  inferior  courts 
to  act,  in  cases  where  delay  will  cause  damage  and  injustice ;  and 
that  of  prohibition,  to  restrain  them  where  acting  without  autho- 
rity, would  have  the  same  effect.  We  have  heretofore  said  that 
this  is  an  extraordinary  writ,  and  should  only  be  issued  in  a  case 
of  great  necessity,  when  clearly  shown ;  and  before  we  will  issue  it, 
it  must  appear  that  the  applicant  has  applied,  in  vain,  to  the  infe- 
rior tribunals  for  relie£  In  the  present  instance,  no  such  show- 
ing is  made. 

As  to  the  case  of  Robertson,  the  record  is  not  before  us,  and 
there  is  nothing  to  show  that  any  application  was  ever  made  to 
the  Commercial  Court,  to  arrest  the  proceedings  on  the  execu- 
tion, issued  in  his  favor.  The  judge  says  that  {here  never  was ; 
and  nothing  from  the  records  of  the  court  is  produced  to  disprove 
his  statement,  or  to  cause  us  to  doubt  its  correctness. 

In  the  case  of  the  Folgers,  it  appears  from  the  affidavit  of  the 
petitioner  and  the  answer  of  the  judge,  that  some  conversation 
took  place  as  to  the  application  of  Dubois  for  the  benefit  of  the 
Bankrupt  Act,  at  the  time  that  the  rule  before  mentioned  was 
called  for  trial.  But  the  record  does  not  show  that  any  objectipn 
or  exception  founded  on  that  fact  was  raised.  No  legal  evidence  of 
it  was  exhibited,  nor  does  it  appear  that  the  judge  ever  decided  on 
it  What  occurred,  seems  to  have  been  nothing  more  than  a  con- 
versation between  the  judge  and  the  counsel.  The  former  says 
that  he  made  no  decision,  further  than  saying,  when  it  was 
stated  orally  that  an  application  to  be  declared  a  bankrupt  was 
pending,  that  he  "  saw  nothing  that  prevented  Dubois  fr6m  ap- 
pearing as  defendant  in  the  rule."  Upon  such  a  statement  of 
&ctS|  we  do  not  think  this  court  has  any  power  to  interfere,  with- 
out assuming  original  jurisdiction  in  the  case. 

Rule  discharged* 
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Ex  PARTE  Thomas  C.  Nicholls. 

£?ery  final  jadgment  must  be  signed  separately  by  the  judge,  after  having  been  read 
in  open  court.  C.  P.  546.  Until  signed,  it  is  not  final.  The  signature  must  bear 
a  precise  date,  as  it  would  be  otherwise  impossible  to  ascertain  from  what  day  the 
mortgage,  resulting  therefrom  when  recorded  according  to  law,  would  take  efiect. 
The  signature  of  the  minutes  of  the  court,  required  to  be  kept  by  art.  777  of  the 
Code  of  Practice,  is  not  such  a  signature  of  the  final  judgments  rendered  by  it,  as 
(he  Code  requires.  This  signature  of  the  minutes  is  merely  to  attest  the  correct- 
pess  of  the  entries  made  by  the  clerk. 

Appeal  from  the  District  Court  of  Ascension,  Ccoley^  J.,  pre- 
siding. 

R.  W.  Nichollsy  for  the  appellant. 

Roman,  contra. 

BuLLARD,  J.  Thomas  C.  Nicholls  having  sued  out  a  moni- 
tion under  the  act  of  1834,  calling  on  all  persons  to  show  cause 
why  a  sheri£F's  sale  to  him  of  a  slave  should  not  be  homologated, 
the  defendants  in  the  execution  showed  for  cause  that  the  judg- 
ment upon  which  the  execution  was  issued  had  not  been  signed 
by  the  judge.  The  sale  was,  therefore,  set  aside,  and  Nicholls 
has  appealed. 

It  appears  that  the  judgment  written  on  the  back  of  the  petition 
was  not  signed  until  after  the  execution  was  issued,  but  that  the 
judgment  had  been  previously  entered,  with  others,  on  the  minutes 
of  the  court,  and  that  the  minutes  had  been  signed  by  the  judge 
before  the  execution  was  issued. 

Article  646  of  the  Code  of  Practice  declares  that,  "  the  judge 
must  sign  all  definitive  or  final  judgments  rendered  by  him,  but 
he  shall  not  do  so  until  three  judicial  days  have  elapsed,  to  be 
computed  from  the  day  when  such  judgments  were  given."  A 
judgment  thus  signed  becomes  the  property  of  the  party  in  whose 
favor  it  is  rendered,  and  can  no  longer  be  altered.  Art.  648. 

These  articles  appear  to  contemplate  that  each  final  judgment 
shall  be  signed  separately,  as  well  as  read  by  the  judge  in  open 
court 

The  clerk,  it  is  true,  is  required  to  keep,  at  least,  two  Record 
Books,  in  one  of  which  he  is  to  set  down,  in  order,  the  titles  of  all 
the  causes  depending  before  the  court,  &c.,  and  in  the  other,  all 
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the  orders  and  judgments  rendered,  as  well  as  the  motions  made 
by  the  parties,  or  their  counsel.  Articles  775,  776,  777.  This 
last  record  constitutes  the  minutes  of  the  daily  proceedings  of  the 
court,  and  the  signature  of  them,  at  the  close  of  the  term,  does  not 
appear  to  us  such  a  signature  of  final  judgments  as  the  code 
requires.  The  ailment  that  such  signature  would  suflSce, 
proves  too  much ;  for,  suppose  a  judgment  rendered  on  the  last 
day  of  the  term  upon  the  verdict  of  a  jury,  it  could  not  become 
final  under  three  days,  notwithstanding  the  signature  of  the  judge 
to  the  minutes  on  the  same  day.  Such  signature  is  intended, 
merely,  to  attest  the  correctness  of  the  entries,  made  by  the  clerk, 
•of  the  proceedings  of  the  court.  ^ 

It  is  clear  that  until  a  judgment  is  signed  it  is  not  final :  and  it 
is  important  that  the  signature  of  each  judgment  should  bear  a 
precise  date ;  otherwise  it  would  be  impossible  to  ascertain  from 
what  day  the  mortgage  resulting  therefrom  would  take  efiect  upon 
the  judgment  being  recorded  in  the  manner  originally  provided 
by  the  Civil  Code,  which  declares  that  the  judicial  mortgage 
takes  efiect  from  the  day  on  which  the  judgment  is  pronounced, 
if  duly  recorded.  Art.  3290.  If  the  inscription  be  made  within 
six  days  from  the  signing  of  the  judgment,  it  shall  have  its  efiect 
in  certain  cases,  from  its  date.  Art  3319.  Although  this  has 
since  been  changed,  it  shows  what  was  originally  the  view  of  the 
legislature. 

Upon  a  careful  consideration  of  the  difierent  provisions  of  the 
codes,  and  what  we  understand  to  be  the  uniform  practice  of  the 
courts  of  the  first  instance,  we  conclude  that  the  law  requires, 
that  each  final  judgment  shall  be  signed  separately  by  the  judge. 

Judgment  affirmed. 
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William  P.  Grayson  and  others  v.  Robert  B.  Houston 

and  others. 

An  obligation  to  pay  a  certain  sum  on  a  partionlar  day,  to  be  diacbargod  by  tbe  deli- 
▼ery  of  a  alave  of  a  certain  Taloe,  is  an  altemative  obligation,  from  which  the  debtor 
may  exonerate  himaelf  by  delivering  either  of  the  two  thioga ;  bat  he  cannot  force 
the  creditor  to  receive  a  part  of  one,  and  a  part  of  the  other.  So  where  the  credi. 
tor  has  the  election,  he  cannot  take  a  part  of  the  things  to  be  paid  or  delivered. 

Appeal  by  the  plaintiffs  from  a  judgment  of  the  Commercial 
Court  of  New  Orleans,  Watts^  J. 

Finney  and  Huston^  for  the  appellants. 

P.  W.  Farrar^  for  the  defendants. 

Garland,  J.  This  action  is  brought  on  a  note  of  tbe  defend- 
ants, for  elereir  hundred  dollars,  to  be  discharged  on  a  day  subse- 
quent to  its  date  by  the  delivery  of  a  n^ro  boy  worth  eight  hun- 
dred dollars,  to  be  valued  by  two  disinterested  persons.*  The  de- 
fendant Robert  B.  Houston,  by  the  attorney  appointed  by  the 
court  for  his  defence,  answers  that  he  is  the  principal  debtor,  and 
that  his  co-defendants  are  his  sureties  only ;  that  before  the  ma- 
turity of  the  note  he  produced  a  negro  boy,  who  was  valued  at 
seven  hundred  and  fifty  dollars,  by  appraisers,  one  chosen  by  the 
payee  of  the  note,  and  another  by  himself;  that  he  was  entitled 
to  a  credit  on  the  note  for  a  sum  due  to  him  by  the  payee ;  that 
he  tendered  the  boy,  and  a  credit  on  the  note,  to  the  payee,  who 
refused  to  receive  them,  and  transferred  the  note  with  a  view  to 
follow  the  respondent's  crop  to  New  Orleans,  where  he  is  obliged 
to  send  it  for  sale  out  of  the  State  of  Mississippi,  in  which  both 
parties  reside,  and  that  an  attachment  has  accordingly  been  levied 
on  it  in  New  Orleans.    The  answer  concludes  by  an  averment, 


*  The  note  was  in  these  words : 

"  $1100.  Due  M.  D.  Haynea,  eleven  hundred  dollars,  on  the  10th  day  of 

Jannaiy  next,  which  can  be  dischaiged  with  a  negro  boy  worth  eight  handled  dollars, 
to  be  valaed  by  two  disinterested  persons. 
Not.  20th,  1841.  R.  B.  Houston,        [sial] 

Jas.  p.  Dvmr,  [■b^X'] 

J.  N.  HoosTON,         [seal]** 
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that  the  boy  has  ever  since  remained  in  the  possession  of  the  re* 
spondent,  ready  to  be  delivered  to  the  payee  or  holder  of  the  said 
note.  The  defendant,  John  N.  Houston,  pleaded  the  general  issue. 
The  other  defendant,  Jas.  P.  Dunn,  did  not  answer,  and  it  does 
not  appear  that  any  of  his  property  was  attached.  The  first 
judge  was  of  opinion,  that  the  principal  obligor  had  established 
that  he  produced  a  negro  boy,  who  had  been  appraised  at  seven 
hundred  and  fifty  dollars,  and  that  he  was  entitled  to  a  credit  on 
his  note  for  fifty  dollars.  He  was  also  of  opinion,  that,  if  the 
parties  were  within  the  jurisdiction  of  the  court,  it  would  be 
equitable  to  allow  the  debtor  a  reasonable  time  and  place  to  make 
the  tender ;  and  he  thought  the  latter  ought  not  to  be  deprived  of 
diis  advantage,  in  consequence  of  having  been  sued  out  of  the 
state  in  which  he  resides.  He  thereupon  made  an  interlocutory 
decree,  allowing  time  for  the  delivery  of  the  boy,  at  the  expiration 
of  which,  judgment  was  to  be  entered  against  the  plaintifl^  if  the 
delivery  was  made,  and  for  them  if  it  was  not 

The  evidence  shows,  that  about  the  time  when  the  note  fell 
due,  it  was  presented  to  R.  B.  Houston  at  Oxford,  in  Mississippi, 
where  he  then  was,  having  brought  a  slave  from  his  plantation 
for  the  purpose  of  discharging  it.  The  slave  was  appraised  at 
seven  hundred  and  fifty  dollars,  by  persons  chosen  by  Houston 
and  one  Butler,  who  acted  as  the  agent  of  Haynes,  the  obligee  in 
the  note,  and  was  instructed  to  receive  such  a  negro  as  was  spe- 
cified. After  this  appraisement,  it  does  not  appear  that  Houston 
requested  Butler  to  take  the  negro  and  give  up  the  note.  On  the 
contrary,  he  stated  that  a  credit  must  be  allowed  on  the  note  for 
fifty  dollars,  which  Haynes  owed  him,  and  that  he  would  take  the 
negro,  who  had  been  appraised,  back  again  to  his  plantation,  and 
give  Haynes  another  when  he  came  up,  at  which  time  they  would 
settle  the  whole  matter,  and  he  would  pay  hire  for  the  slave  if  re- 
quired. To  the  negro's  being  taken  back  to  the  plantation,  But- 
ler says  that  he  assented,  or  made  no  objection,  because  he  did  not 
intend  to  receive  him,  as  he  was  not  appraised  at  eight  hundred 
dollars,  and  no  tender  of  him  had  been  made.  Since  that  time, 
it  does  not  appear  that  the  defendant  has  made  any  efibrt  to  dis- 
charge his  obligation ;  and  the  slave  remains  in  his  possession. 

The  obligation  contracted  in  this  case  is  an  alternative  one. 
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The  debtor  biuds  himself  to  pay  a  certain  sum  of  money,  or  to 
deliver  a  slave  of  a  certain  value.  He  had  his  choice  which  of 
the  two  he  would  perform,  aud,  perhaps,  had  it  until  the  time  of 
the  trial  of  the  case,  but  he  has  failed  to  make  the  election,  and 
the  obligee  now  asserts  the  right  to  choose  which  obligation  he 
will  enforce,  and  claims  the  money  stipulated  to  be  paid. 

The  defendant  has  made  no  such  tender  or  attempt  to  fulfil  his 
obligation  as  will  discharge  him.  The  claim  which  he  sets  up, 
to  give  a  negro  worth  seven  hundred  and  fifly  dollars,  and  com- 
pensate the  balance  of  the  demand,  is  inadmissible.  He  has  shown 
no  such  right,  according  to  the  law  of  the  place  where  the  con- 
tract was  made,  and  clearly  he  has  none  such  according  to  our 
law.  The  Civil  Code,  article  2064,  declares  that  the  debtor  may 
exonerate  himself  by  delivering  one  of  the  two  things  promised, 
but  that  he  cannot  force  the  creditor  to  receive  a  part  of  one  and 
a  part  of  the  other.  Pothier,  in  his  Treatise  on  Contracts,  No. 
247,  says,  that  in  such  a  case  the  debtor  has  the  election  which 
of  the  things  he  will  pay,  but  that  he  cannot  pay  parts  of  each. 
As,  if  a  man  promises  to  pay  twenty  crowns,  or  to  deliver  an 
arpent  of  land,  he  cannot  discharge  himself  by  paying  half  the 
money  and  delivering  half  the  land.  So  where  the  creditor  has 
the  election,  he  cannot  take  a  part  of  the  different  things  to  be 
paid  or  delivered. 

If  the  debtor  in  this  case,  had  a  right  to  dischai^e  his  obliga- 
tion, by  delivering  a  slave  worth  $760,  and  by  compensating  the 
balance  of  the  $800,  he  could,  upon  the  same  principle,  deliver 
a  slave  worth  $400,  and  compensate  or  pay  $400  more,  and  thus 
discharge  himself     This  he  cannot  do. 

'  We  think  the  inferior  court  erred  in  the  judgment  it  rendered. 
Such  a  decree  it  seems  to  us  never  could  be  executed,  and  lays 
the  foundation  foi^  further  litigation.  If  the  plaintiffs  did  not 
make  out  their  case,  a  nonsuit  should  have  been  entered  or  final 
judgment  rendered ;  and  if  the  defendants  have  not  discharged 
their  obligation,  they  should  be  condemned. 

As  no  judgment  has  been  rendered  for  or  against  the  garnishees, 
and  that  as  to  the  plaintiffs  is  erroneous,  we  think  the  best  course 
to  pursue  is  to-remand  the  case  for  a  new  trial. 

The  judgment  of  the  Commercial  Court  is,  therefore,  annulled 
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and  reversed,  and  the  case  remanded  for  a  new  trial,  with  direc- 
tions to  the  judge,  in  the  trial  thereof,  to  conform  his  judgment 
to  the  principles  herein  expressed,  and  otherwise  to  procf^ed  ac- 
cording to  law ;  the  appellees  paying  the  costs  of  the  appeal. 


Rosalie  Borne  v.  James  Porter  and  others. 

Where  en  iDJunctioo  has  been  obtained  to  stay  proceedings  under  writs  o(Jl,fa.  issu- 
ed at  the  suit  of  different  parties,  the  latter  will  IB  entitled  to  sever  in  their  defence, 
though  the  sheriff  may  have  levied  on  the  ssme  property  to  satisfy  all  the  writs. 

A  District  Court  cannot  arrest,  by  injunction,  process  issued  from  a  Parish  Court. 

Appeal  from  the  District  Court  of  Lafourche  Interior,  McAl- 
lister^ presiding. 

BoucherviUe,  for  the  appellant.   ^ 

Beatty  and  M.  Taylor^  contra.  The  defendants  were  proper- 
ly allowed  to  sever  in  their  defence.  Code  of  Practice,  art  670. 
6  Mart  N.  8.  87.  The  District  Court  had  no  authority  to  enjoin 
process  issued  from  a  Parish  Court  Code  of  Practice,  arts.  617, 
629,  396,  397.     Oger  v.  Daunoy,  7  Mart  N.  S.  658. 

BuLLARD,  J.  The  appellant,  having  sued  out  of  the  District 
Court,  an  injunction  to  stay  proceedings  on  four  writs  of  fieri 
fctciaSi  issued  at  the  suit  of  different  parties,  and  three  of  which 
were  to  enforce  judgments  rendered  in  the  Parish  Court,  the  de- 
fendants were  permitted  to  sever  in  their  defence,  and  the  injunc- 
tion having  been  dissolved,  shehas  appealed. 

We  are  of  opinion  the  court  did  not  err,  in  permitting  the  par- 
ties to  sever  in  their  defence.  There  was  no  privity  between 
them.  Each  had  his  separate  judgment,  which  he  was  seeking 
to  enforce,  although  the  sheriff  had  levied  on  the  same  property 
in  order  to  satisfy  all  the  writs. 

It  is  equally  clear,  that  the  District  Court  was  without  autho- 
rity to  arrest,  by  injunction,  process  issued  from  the  Parish  Court 
This  question  was  fully  considered  and  decided  in  the  case  of 
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Oger  y.  Daunoy^  7  Mart.  N.  S.  666.    The  present  case  does  not 
present  an  exception  to  the  general  rule  recognized  in  that. 

Judgment  affirmed. 


Tennessee  Combs  and  others  v.  William  Dodd. 

Decision  in  case  of  T%ampson  y.  SchJUUre,  13  La.  115,  affirmed. 

Where  the  proclamation  of  the  President,  offering  a  portion  of  the  public  lands  of  the 
United  States  for  sale,  is  produced  togeiher  with  patents  to  a  purchaser  at  such  sale, 
the  court  will  not  look  beyond  them  to  ascertain  whether  the  lands  had  been  regu- 

I    larly  surveyed. 

Appeal  from  the  District  Court  of  Iberville,  Deblieux,  J. 

Robei^tson  and  Talbot  for  the  plaintiff. 

Labauve,  for  the  appellant. 

BuLLARD,  J.  The  plaintifl^  who  are  the  widow  and  heirs  of 
George  Sharp,  assert  title  to  a  tract  of  land  purchased  by  their 
anc^tor  from  the  government  of  the  United  States,  in  the  rear 
of  the  plantations  now  owned  by  Joseph  Schlatre  and  Michel 
Schlatre,  being  sections  61  and  61,  in  Township  9,  Range  12 
east,  in  the  South  Eastern  District  of  Louisiana.  They  complain 
that  the  defendant,  William  Dodd,  has  committed  trespass  thereon, 
and  pray  for  damages.  The  defendant,  on  the  other  hand,  claims 
to  be  the  owner  of  the  locus  in  quo,  by  purchase,  as  a  double  con- 
Cession.  There  was  a  verdict  for  the  plaintilST  for  the  land,  and 
for  $180  damages,  which  being  sanctioned  by  the  judgment  of 
the  court  the  defendant  appealed. 

The  tract  of  land  on  which  the  alleged  trespass  was  commit- 
ted, is  the  same  which  was  in  controversy  in  the  case  of  Thomj}- 
son  V.  Schlatre,  13  La.  115.  All  the  facts  attending  the  purchase 
by  Sharp  are  detailed  in  the  report  of  the  case,  and  the  court  there 
held  that  Sharp,  having  made  the  first  purchase  from  the  United 
States,  acquired  the  best  title. 

It  is  now  urged  by  the  appellant,  that  Sharp  could  not  acquire 
any  title  to  the  land,  because  the  same  not  having  been  regularly 
surveyed  was  not  offered  at  public  sale,  and,  consequently  not 
subject  to  private  entry.    To  this  it  is  enough  to  say,  that  the 
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proclamation  of  the  President  is  shown,  together  with  patents  to 
Sharp  as  a  purchaser,  and  we  do  not  consider  ourselves  authorized 
to  look  beyond  them,  in  order  to  inquire  whether  the  lines  subdi- 
▼iding  the  sections  into  quarters  were  in  fact  run  out  and  marked 
upon  the  plots.  The  question  of  title  was  decided  in  the  case 
above  alluded  to,  according  to  our  present  views  and  understand- 
ing of  the  rights  of  the  parties. 

Judgment  affirmed. 


John  Slidbll  v,  Elizabeth  Ann  Rightor  and  others, 

lojunctions,  trresting  summary  proceedings,  apparently  authorized  by  the  parties,  are 
required  by  the  Code  of  Practice,  (arts.  740,  741,  751,  756,)  to  be  tried  summarily  ; 
but  the  parties  cannot  be  deprived  of  any  of  the  meana  of  procuring  evidence,  with- 
in a  reasonable  delay. 

Appeal  from  the  District  Court  of  Ascension,  NichoUst  J. 

Beatty  and  T  Slidell,  for  the  appellant. 

llslet/  and  A.  W.  Nkholls^  for  the  defendants. 

BuLLARD,  J.  This  is  an  injunction  to  stay  proceedings  on  an 
order  of  seizure  and  sale,  sued  out  by  the  plaintiff  on  the  follow- 
ing allegations,  to  wit :  That  the  petitioner,  John  Slidell,  together 
with  others,  and  particularly  H.  T.  Williams,  purchased  of 
Rightor  and  wife,  a  large  tract  of  land  commonly  called  the 
Houma's  Grant.  That  the  petitioner's  share  of  the  purchase  was 
one-ninth,  for  which  he  gave  several  notes  for  $3587  85  each, 
payable  at  the  Union  Bank,  a  part  of  which  have  been  paid,  and 
that  on  one  of  those  remaining  unpaid  this  order  of  seizure  has 
been  obtained.  The  petition  alleges,  that  the  proceedings  are  il- 
legal, because,  although  the  plaintiff  isf  now  temporarily  absent, 
he  has  been  for  many  years  domiciled  in  the  city  of  New  Orleans, 
and  has  not  been  duly  notified,  and  that  a  curator  ad  hoc  was 
improperly  appointed  to  represent  him ;  that  authentic  evidence 
of  the  mortgage  was  not  submitted  to  the  judge  when  the  order 
was  granted,  and  that  the  order  called  for  interest  from  the  17th 
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day  of  May,  1842,  whereas  it  waM  not  exigible  until  the  22d  day 
of  June,  when  the  note  was  protested,  or  at  least  the  2(Xh  of  May 
when  it  came  to  maturity. 

The  petitioner  alleges,  that  he  is  entitled  to  have  the  sale  can- 
celled and  rescinded,  because  he  was  induced  to  become  a  pur- 
chaser of  one- ninth  by  the  urgent  instance  and  request  and  de- 
clarations of  Henry  T.  Williams,  who  pressed  him  to  enter  into 
the  contract,  Williams  being  then  the  Surveyor  General  of  the 
United  States ;  that  Williams  averred  himself  to  be  well  acquaint- 
ed with  the  land  and  titles,  and  declared  that  the  title  had  been 
fully  recognized  by  the  General  Land  Office  of  the  United  States, 
and  that,  to  deceive  the  petitioner,  he  offered  to  become  part  pur- 
chaser ;  but  that  while  making  these  representations  and  becom- 
ing ostensibly  interested  in  the  purchase,  Williams  was,  in  truth,  a 
secret  partner  with  Rightor,  and  jointly  interested  with  him  in  that 
portion  of  the  land  derived  from  Laville  and  Conway,  to  wit, 
about  forty  thousand  acres ;  that  there  was  a  fraudulent  combina* 
tion  between  Rightor  and  his  wife,  and  Williams,  which  entitles 
him  to  have  the  sale  thus  obtained  rescinded ;  and  that  the  fraud 
and  collusion  had  been  but  recently  discovered. 

Such,  in  substance,  are  the  grounds  upon  which  the  petitioner 
sought  relief;  but  his  injunction  was  dissolved,  and  he  has  ap- 
pealed.«  * 

It  appears,  that  on  Satuiday,  the  fifth  day  of  the  first  term  after 
the  injunction  had  been  granted,  the  plaintiff  applied  for  a  com- 
mission to  take  the  depositions  of  the  Solicitor  of  the  General 
Land  Office  and  others,  at  Washington  city ;  and  anpther,  to  take 
that  of  C.  F.  Zimpel,  at  Berlin,  in  the  kingdom  of  Prussia.  This 
application  was  supported  by  his  affidavit  that  the  testimony  of 
those  witnesses  was  material  to  his  just  defence ;  that  he  could  not 
safely  go  to  trial  without  it ;  and  that  the  affidavit  was  not  made 
for  delay.  The  commissions  were  refused,  and  also  a  subse- 
quent motion  for  a  continuance,  founded  on  the  ground  of  the 
absence  of  other  witnesses  whose  depositions  were  material.  It 
appears,  from  a  bill  of  exceptions,  that  the  continuance  was  re- 
fused, because  an  earlier  application  should  have  been  made  for 
a  commission  to  take  the  testiiifiony  of  the  witnesses  in  New  Or- 
leans, the  judge  being  of  opinion  that  a  greater  degree  of  dili- 
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gence  is  required  in  cases  of  injunction,  where  the  proceeding 
are  summary,  than  in  ordinary  cases. 

It  appears  to  us  that  the  court  erred  in  refusing  the  commission. 
The  affidavit  appears  to  ba^  been  such  as  is  required  by  article 
436  of  the  Code  of  Practice,  as  amended  by  the  act  of  1 826. 
Nothing  more  is  required  than  the  oath  of  the  party  that  the  tes- 
timony is  material.  Considering  the  distance  at  which  the  wit- 
nesses reside,  and  the  improbability  of  getting  a  return  of  the 
commission  within  the  time,  even  if  it  had  been  taken  out  on  the 
first  day  and  before  the  cause  was  at  issue,  we  think  the  applica- 
tion was  in  time.  If  it  be  true,  as  alleged  and  sworn  to  by  the 
plaintiff  in  the  injunction,  that  Williams,  one  of  the  ostensible 
purchasers,  was,  in  fact,  fraudulently  colluding  with  the  vendors, 
and  was  himself  one  of  them  in  interest,  it  is  worthy  of  serious 
consideration  whether  it  be  not  such  a  fraud  as  vitiates  the  whole 
contract.  Time  and  opportunity,  we  think,  ought  at  least  to 
have  been  afforded,  to  furnish  evidence  in  support  of  such  an 
allegation.  Although  the  Code  requires  that  cases  of  this  kind, 
which  arrest  the  summary  proceedings  apparently  authorized  by 
the  contract  between  the  parties,  shall  be  tried  summarily ;  it 
does  not,  by  any  means,  follow,  that  parties  are  to  be  deprived 
of  any  of  the  means  of  procuring  evidence,  within  a  reasonable 
delay. 

It  is,  therefore,  decreed,  that  the  judgment  of  the  District  Court 
be  reversed  and  the  injunction  reinstated,  and  that  the  case  be  re- 
manded for  further  proceedings  according  to  law ;  the  appellees 
paying  the  costs  of  the  appeal. 
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The  Congregation  of  the  Roman  Catholic  Church  of 
St.  Francis  of  Points  Coupee  v,  Jean  Martin. 

The  church -warden!  appointed  under  the  act  of  14th  March,  1814,  incorporating  the 
congregation  of  the  Roman  Catholic  Church  of  St.  Francis  of  Pointe  Coupee,  are 
in  their  corporate  character,  the  legal  owners  of  the  property  which  that  act  autho- 
rizes them  to  hold  for  the  purposes  therein  specified.  They  are  its  sole  temporal 
administrators,  and  cannot  be  controlled  in  its  administration  by  the  clergy.  They 
are  responaible  to  the  congregation  alone,  who  may  elect  others  in  their  place,  in 
case  of  misuse  or  abuse  of  the  powers  conferred  on  them  by  law. 

Neither  the  pope,  nor  any  bishop  of  the  Roman  Catholic  Church  has  any  authority  but 
a  spiritual  one,  within  this  State. 

Courts  of  justice  sit  to  enforce  ci?il  obligations  only,  and  will  not  attempt  to  enforc6 
those  of  a  spiritual  character. 

The  church-wardens  of  the  church  of  St.  Francis  of  Pointe  Coup^  have  the  exclu- 
eive  power  of  fixing  the  salary  of  the  parish  priest,  or  the  tariff  of  fees  to  be  paid  by 
the  parishioners  for  marriages,  burials,  funeral  services,  &c.  No  such  power  c«n 
be  exercised  by  the  pope  or  any  bishop. 

The  third  article  of  the  treaty  of  Paris,  of  the  SOth  April,  1803,  between  the  United 
States  and  the  French  Republic,  by  which  the  territory  of  Louisiana  was  ceded  to 
the  former,  ceased  to  have  any  effect  afier  the  admisition  of  Louisiana  into  the  union, 
on  the  30  April,  1812. 

Appeal  from  the  District  Court  of  Pointe  Couple,  NichoUs^  J. 

The  petitioners,  a  corporation  established  by  law,  under  the 
title  of  "  The  congregation  of  the  Roman  Catholic  Church  of 
Pointe  Couple/'  represent :  that  in  the  beginning  of  1834,  the 
Reverend  Jean  Martin  was  appointed  curate  of  the  parish  of  Pointe 
Coup6e,  by  the  Roman  Catholic  bishop  of  New  Orleans :  that  at 
a  meeting  of  the  church-wardens,  who  were  the  administrators  of 
the  affairs  of  the  corporation,  it  was  resolved,  on  the  1st  July,  1834, 
to  allow  the  defendant  an  annual  salary  of  $1000  a  year,  com- 
mencing from  1st  April,  1834,  for  his  services  in  the  two  churches 
in  that  parish,  it  being  stipulated  at  the  time,  that  he  should  re- 
ceive no  other  compensation,  and  that  the  usual  fees  for  inter- 
ments, marriages,  d&c,  should  be  the  property  of  the  petitioners : 
that  the  defendant  assented  to  these  terms,  on  being  allowed  a 
further  sum  of  $40  a  year,  for  certain  expenses :  that  the  church- 
wardens having  reason  to  be  dissatisfied  with  the  ofiScial  conduct 
of  the  defendant,  by  a  resolution  of  the  2d  December,  1835,  re- 
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pealed  the  resolutions  allowing  the  salary,  and  declared  that  it 
should  cease  to  be  paid  after  the  31st  of  December  of  that  year : 
that  the  defendant,  on  being  informed  of  the  adoption  of  the  reso- 
lution, acquiesced  in  it,  stating  that  he  would  gladly  leave  the 
parish,  and  only  desired  to  be  paid  for  his  services  to  the  end  of 
1835  :  that  the  whole  amount  due  to  the  defendant  has  been  paid 
to  him,  and  even  more :  that  notwithstanding  the  resolution  of 
the  2d  December,  1836,  and  the  defendant's  assent  thereto,  he 
continues  to  claim  to  be  the  curate  of  the  parish,  and  to  be  en- 
titled to  the  salary  and  other  perquisites :  that  the  petitioners  hav- 
ing always  refused  to  acknowledge  the  justice  of  his  claims,  the  de- 
fendant instituted  at  different  periods,  two  suits  against  them,  in 
the  former  of  which  he  claimed  $2 123,39,  and  in  the  latter  a  further 
sum  of  $6045,46,  for  the  salary  to  which  he  pretended  to  be  en- 
titled under  the  resolution  of  the  1st  July,  1834,  and  for  other 
expenditures  made  for  the  use  of  the  church  ;  and  that  after  the 
evidence  had  been  received  on  the  trial  of  the  first  of  the  two  suits, 
he  discontinued  both,  notwithstanding  which  he  still  pretends  to 
be  a  creditor  for  the  amounts  claimed  in  said  suits. 

Averring  that  the  defendant  has  no  claim  whatever  upon  them, 
the  petitioners  allege,  that  any  expenditures  which  may  have 
been  made  by  him  were  made  for  his  own  benefit,  he  having  had 
the  use  of  the  church,  the  ornaments  of  the  church,  the  grave- 
yard, &c.,  since  the  1st  of  January,  1836,  and  having,  since  that 
period,  received  all  the  fees  for  baptisms,  marriages,  intermentS| 
&c.,  amounting  to  $10,000.  They  assert  that  by  sect.  5  of  the 
act  of  24th  January,  1838,  the  church- wardens  are  invested  with 
full  control  over  the  property  of  the  corporation,  and  that  they 
may  grant  the  use  thereof  to  the  curate  of  the  parish,  or  deprive 
him  of  it,  at  their  pleasure :  that  on  the  23d  of  May  preceding, 
the  church-wardens  passed  a  resolution  calling  upon  the  defend- 
ant to  deliver  to  them  the  property  of  the  petitioners  in  his  posses- 
sion :  that  the  latter,  though  notified  of  said  resolution,  has  refused 
to  comply  therewith  ;  and  by  the  ill^al  detention  of  the  property, 
and  by  the  injury  which  he  has  done  to  it,  has  caused  them  dam- 
age to  the  amount  of  $1000. 

The  petition  further  represents,  that  a  memorial,  signed  by  a 
large  number  of  the  parishioners,  was  addressed  to  the  bishop  of 
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New  Orleans,  the  proper  ecclesiastical  authority,  praying  for  the 
removal  of  the  defendant,  and  the  appointment  of  another  minister 
better  suited  to  render  spiritual  assistance  to  the  inhabitants  of  the 
parish ;  and  that  this  request  was  refused,  principally  on  the 
ground,  that  it  would  be  unjust  to  remove  the  defendant  until  he 
should  have  been  paid  in  full.  The  petitioners  aver  that  the  bishop 
was  induced  by  the  false  representations  of  the  defendant,  to  believe 
that  they  were  indebted  to  him ;  whereby  they  have  sustained 
further  damage  to  the  amount  of  $1000.  It  is  further  repre- 
sented, that  the  petitioners  have  demanded  of  the  defendant  the 
payment  of  the  said  two  thousand  dollars,  and  that  he  should  de- 
sist from  the  assertion  of  any  claim  against  them  as  allied  in  his 
two  suits,  or  bring  a  new  action  against  them ;  but  that  he  has 
refused  to  do  either,  continuing  to  vex  and  harrass  them,  to  their 
damage  $1000.  The  petition  concludes  with  a  prayer,  that  the 
defendant  may  be  condemned  to  pay  $3000,  for  damages  as  above 
mentioned ;  that  he  may  be  ordered  to  desist  from  asserting  any 
claim  against  the  petitioners,  or  be  condemned  to  institute  suit 
therefor  forthwith ;  and  that  if  any  such  claims  be  set  up  in 
answer  to  this  petition,  they  may  be  declared  unfounded. 

The  defendant  answered  by  a  general  denial  of  all  the  allega- 
tions of  the  petition  not  admitted  in  his  answer,  and  by  a  plea  in 
reconvention.  In  the  latter  he  avers  that  the  plaintiffs  are  in- 
debted to  him  in  the  sum  of  $7661  12 :  that  in  the  early  part  of 
1834,  he  was  appointed  by  the  bishop  of  New  Orleans,  priest,  or 
curate,  of  the  parish  of  Pointe  Coupee :  that  he  b^fan  to  dis- 
charge the  duties  of  his  office  immediately  after  his  appointment : 
that  about  the  1st  July,  1834,  the  church-wardens  did,  as  alleged 
in  their  petition,  resolve  to  pay  him  an  annual  salary  of  $1000 
for  his  services,  beginning  from  the  1st  April,  1834,  and  after- 
wards allowed  him  a  further  sum  of  $40  per  annum :  that  he  ac- 
cepted the  salary  thus  allowed  him,  and  faithfully  discharged  the 
duties  of  his  appointment  as  curate,  in  strict  conformity  with  the 
rules  of  the  Roman  Catholic  Church  and  the  terms  of  bis  con- 
tract, from  the  1st  April,  1834,  to  1st  April,  1842,  and  that  the 
plaintiffs  became  thereby,  under  their  contract,  indebted  to  him 
in  the  sum  of  $8320,  for  eight  years  services,  a  part  of  which  he 
acknowledges  that  he  has  received,  leaving  a  balance  due  to  him, 
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on  that  account,  of  $6030.  The  defendant  further  claims,  in 
reconvention,  $1682  92,  for  various  articles  purchased  by  him 
for  the  use  of  the  church,  or  sums  expended  in  its  service.  He 
avers  that  the  contract  between  the  plaintiffs  and  himself  is  still, 
and  has  always  been  in  full  force,  and  that  the  corporation  was 
incompetent  to  annul  it.  He  denies  that  he  was  ever  notified  of 
the  resolution  of  the  2nd  December,  1835,  or  ever  consented  to 
leave  the  parish ;  alleging,  that  he  had  no  power  to  do  so  without 
the  approbation  of  his  superiors  in  the  church.  He  admits  the 
institution  of  the  two  suits  alluded  to  in  the  petition,  and  the  dis- 
missal of  one  of  them,  but  avers  that  the  other  is  still  pending. 
Finally ;  averring,  that  if  the  contract  between  himself  and  the 
plaintiff,  by  which  he  was  allowed  $1040  a  year,  has  become 
extinct,  he  is  entitled  to  that  amount  on  a  quantum  meruit,  and 
prays  for  a  judgment  for  $7661  12,  with  interest  from  judicial 
demand. 

The  suit  pending  between  the  defendant  and  the  plaintiff  was 
consolidated  with  this,  by  consent ;  the  claims  set  up  by  Martin 
in  the  former,  being  re-asserted  in  his  reconventional  demand  in 
the  present  action. 

The  material  facts,  proved  on  the  trial,  are  stated  in  the  opinion 
delivered  by  Martin,  J.  There  was  a  judgment  below,  in  favor 
of  the  defendant,  on  his  plea  in  reconvention  for  $6734  76,  and 
costs,  from  which  the  plaintiffs  have  appealed. 

L,  Janin,  for  the  appellants.  Under  the  contract  between  the 
parties,  the  defendant  can  only  claim  payment  of  his  salary  till 
the  end  of  the  year  in  which  he  was  notified  that  his  services 
were  no  longer  required.  The  contract  is  analagous  to  that  com- 
mented on  in  the  case  of  The  Orphan  Asylum  v.  The  Missis- 
sippi Marine  and  Fire  Insurance  Company,  8  La.  181.  It 
would  be  preposterous  to  contend,  seriously,  that  the  canon  law 
can  regulate  such  a  contract  between  citizens  of  this  state,  merely 
because  one  of  the  contracting  parties  is  a  catholic  clergyman. 
The  acts  of  March,  1814,  of  9th  January,  1825,  and  of  5th  Janu- 
ary, 1838,  define  the  duties  and  powers  of  the  church-wardens  of 
the  church  of  St.  Francis  of  Pointe  Coupee. 

Ilsley  and  NichoUs,  contra.  The  defendant  was  duly  ap- 
pointed priest  of  the  parish  of  Pointe  Coupee,  and  continued  to 
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discharge  his  duties  as  such  until  the  filing  of  his  demand  in  re- 
convention ;  he  was,  therefore,  entitled  to  the  amount  claimed  for 
his  services  as  such.  He  could  be  removed  only  by  the  bishop 
or  grand  vicar.  As  to  the  claim  for  money  advanced  for  the  use 
of  the  church,  see  the  case  of  Marc  v.  ^The  Church-  Wardens  of 
St,  Martinsville^  2  La.  6. 

Martin,  J.  The  plaintiffs  are  appellants  from  a  judgment  by 
which  the  defendant  has  recovered,  in  reconvention,  the  sum  of 
$6734  76,  for  his  services  as  curate  of  the  parish  of  Pointe  Goup6e, 
and  for  certain  expenditures  made  by  him  for  the  church.  By  a 
resolution  of  the  church-wardens  of  the  1st  of  July,  1834,  a  yearly 
salary  of  $  1000  was  allowed  to  the  defendant  for  his  services,  with 
a  stipulation  that  he  should  not  receive  any  part  of  the  sums  paid  for 
burials  and  funeral  services,  and  that  he  should  attend  the  church 
on  the  Mississippi,  and  that  on  False  River,  saying  mass  two 
Sundays,  at  least,  in  each  month,  at-  the  latter.  A  misunder- 
standing having  taken  place  between  the  wardens  and  the  de- 
fendant, the  former,  on  the  2d  of  December,  1835,  rescinded  the 
resolution  of  the  preceding  year,  resolving,  however,  that  the 
salary  should  continue  to  be  paid  until  the  last  day  of  that  month. 
This  resolution  being  communicated  to  the  defendant  about  the 
16th  of  January  following,  he  replied  that  he  had  expected  it,  and 
would  depart  as  soon  as  he  should  be  paid  what  was  due  to  him« 
Afterwards,  the  defendant  received  the  sums  paid  for  certain 
burials  and  funeral  services.  He  declared  that  for  the  services, 
arrangements  must  be  made  with  him,  as  he  had  no  longer  any- 
thing to  do  with  the  wardens.  A  witness,  who  acted  as  sexton 
and  chorister  during  €ix  years,  deposes,  that  the  defendant  went 
during  this  time  on  occasional  journeys  to  Avoyelles,  where  there 
was  no  curate,  and  also  to  Bayou  Sara.  The  testimony  clearly 
shows,  that  Kfter  the  defendant  was  notified  that  the  salary  there- 
tofore allowed  him  would  no  longer  be  paid,  he  considered  him- 
self absolutely  independent  of  the  wardens ;  and,  indeed,  acted  in 
open  opposition  to  them,  while  they  viewed  him  as  having  ceased 
to  have  any  claim  on  them. 

On  these  facts  it  has  been  contended,  on  the  part  of  the  appel- 
lee, and  his  counsel  has  endeavored  to  establish,  by  the  testimony 
of  the  bishop  of  the  diocese,  and  the  theologal  of  the  cathedral, 
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that  the  defendant,  having  been  appointed  by  the  bishop,  curate 
of  the  parish,  could  not,  consistently  with  his  duty,  consent  to 
the  dissolution  of  the  relation  in  which  he  stood  to  the  church- 
wardens of  the  parish,  until  authorized  so  to  do  by  the  bishop ; 
and,  consequently,  the  relation  still  subsisting,  that  the  plaintiffs 
were  bound  to  continue  the  payment  of  the  defendant's  salary ; 
that  the  bishop  has  the  exclusive  right  of  making  a  tariff  of  the 
casual  emoluments  of  curates,  or  sums  which  the  parishioners 
are  to  pay  them  for  marriages,  burials,  funeral  services,  etc. ;  that 
the  church- wardens  have  no  authority  to  make  such  a  tariff;  that 
the  plaintifis  have,  however,  established  one  for  their  parish,  of 
which  the  bishop  has  always  complained,  and  to  which  he  has 
never  given  his  sanction ;  and  that  some  of  the  curates,  instead 
of  those  emoluments,  or  a  part  of  them,  are  remunerated  by  an 
annual  salary,  which  varies  from  one  thousand  to  twelve  hun* 
dred  dollars.  The  counsel  has  further  urged,  that,  as  curates  are 
to  be  remunerated  either  by  a  salary  or  casual  emoluments,  the^ 
plaintiffs  and  appellants,  by  claiming  in  their  petition  an  account 
of  those  emoluments  received  by  the  defendant  have  incurred 
the  obligation  of  paying  him  a  salary  during  the  whole  time  of 
his  ministry ;  that  the  appointment,  by  the  bishop,  of  the  de- 
fendant 9S  curate,  implied  the  assent  of  the  congregation  thereto ; 
that  catholics  recognize  no  control,  in  spiritual  matters,  except 
that  which  proceeds  from  the  head  of  the  church,  to  wit,  the  pope, 
or  his  representative,  the  bishop,  or  the  ministers  appointed  by  the 
latter ;  and  that  if  the  powers  of  the  chureh-wardens  extend  to 
the  removal  of  incumbents,  at  their  will  and  pleasure,  either  di- 
rectly, or  indirectly,  by  withholding  from  them  Uie  means  of  ex- 
istence, or  by  preventing  them  from  performing  their  religions 
duties  in  the  parish  church,  the  bishop's  power  in  this  particular 
must  be  at  an  end.  The  defendant  invokes  the  canon  law,  as 
governing  the  relations  which  exist  between  him  and  his  spiritual 
superiors. 

The  decision  of  this  case  does  not  require  us  to  examine  the 
relation  between  the  appellee  and  his  superiors  in  the  church, 
further  than  to  say,  that  the  church- wardens  are,  in  their  corpo- 
rate capacity,  the  l^al  owners  of  the  property  which  the  act  of 
incorporation  authorizes  them  to  hold,  to  be  used  for  the  purposes 
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specified  in  the  charter.  They  are  the  sole  temporal  administra- 
tors, and  cannot  be  controlled,  by  the  cler^,  in  their  administra- 
tion. They  are  responsible  to  the  congregation  only,  who  may 
choose  others,  if  those  in  authority  shall  misuse  or  abuse  the 
powers  conferred  by  the  legislature.  Neither  the  pope,  nor  any 
bishop,  has,  within  this  state,  any  authority,  except  a  spiritual  one ; 
and,  as  the  courts  of  justice  sit  to  enforce  civil  obligations  only, 
they  never  attempt  to  coerce  the  performance  of  those  of  a  spiritual 
character.  We  must  content  ourselves  with  considering  the  defen- 
dant in  his  civil  relations  to  the  plaintiff.  They  do  not  deny  that 
he  was  the  curate  of  the  parish,  of  which  they  are  wardens ;  as 
such,  they  entered  into  a  contract  with  him,  soon  after  his  arrival, 
in  the  year  1834,  which  appears  to  have  been  put  an  end  to  by 
mutual  consent.  This  contract  might  entitle  him,  if  he  had  cho- 
sen to  remain  in  the  parish,  to  the  casual  emoluments  which  pa- 
rish priests  are  allowed,  when  no  salary  is  agreed  upon.  That 
they  must  be  satisfied  with  this,  results  from  the  testimony  of  the 
two  dignified  witnesses  whom  the  defendant  has  introduced. 
Those  emoluments  have  been  fixed  by  a  tariff  made  by  the  church- 
wardens. Those  gentlemen,  being  desirous  to  provide  for  the 
support  of  a  parish  priest,  as  prescribed  by  the  act  of  incorpora- 
tion, were  necessarily  invested  with  the  power  of  recurring  for 
that  purpose,  to  one  of  the  two  modes  which  the  testimony  in- 
forms us  are  customary  in  other  parishes.  It  is  difficult  to  con- 
ceive, how  the  power  of  fixing  the  quantum  of  the  salary,  can  be 
distinguished  from  that  of  fixing  the  rate  of  the  emoluments, 
which  the  parishioners  are  to  pay  for  the  services  they  require. 
The  tarifi*  of  the  bishop  may  be  obligatory  as  a  matter  of  con- 
science, but  courts  of  justice  cannot  be  resorted  to,  to  coerce 
a  compliance.  It  appears  from  the  8th  decree  of  the  first  pro- 
vincial council,  held  in  Baltimore,  in  the  year  1829,  which  has 
been  given  in  evidence,  that  the  right  reverend  members  of  that 
body,  doubted  whether  the  paymentof  the  salary  could  be  coerced 
in  temporal  courts ;  since  they  enjoined  upon  each  bishop  of  the 
different  dioceses  of  the  United  States,  to  interdict  every  church 
under  their  respective  jurisdiction,  whose  wardens  should  attempt 
to  retain  the  whole  or  a  part  of  the  usual  salary  of  the  curate. 
The  courts  of  justice  of  a  state,  in  which  the  people  recognizes 
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no  power  of  taxing  them,  in  any  branch  of  the  government 
but  that  in  which  they  are  represented,  cannot  easily  be  persua- 
ded to  acknowledge  the  power  of  fixing  sums  to  be  drawn  from 
the  pockets  of  suitors,  by  the  mandate  of  the  pope,  or  of  any 
bishop  appointed  by  him.  The  counsel  for  the  defendant  has 
contended,  that,  as  the  plaintiffii  claim,  in  their  petition,  an  ac- 
count of  the  casual  emoluments  received  by  the  defendant,  they 
are  bound  to  pay  him  a  salary  during  the  whole  time  of  his  min- 
istry, to  wit,  until  he  shall  be  recalled  by  his  bishop.  To  this, 
the  counsel  for  the  plaintifis  has  correctly  answered,  that  the  ac- 
tual receipt  of  the  casual  emoluments,  after  the  dissolution  of  the 
contract  for  a  salary,  bound  him  more  strongly  to  remain  satisfied 
with  these  emoluments,  and  was  an  implied  renunciation  of  the- 
salary.  From  the  period  when  the  salary  ceased  to  be  paid,  until 
the  22d  of  May,  1841,  the  defendant  was  permitted  to  occupy  the 
presbytery,  although  an  act  of  assembly  of  the  24th  of  January, 
1838,  authorized  the  plaintifis  to  deprive  him  of  the  use  of  the 
church  property.  The  defendant  does  not  appear  to  have  consi- 
dered himself  bound  to  exercise  his  functions  as  he  had  pre- 
viously done  in  the  parish,  after  he  ceased  to  receive  the  salary, 
for  he  indulged  himself  in  several  excursions  to  the  parishes  of 
Avoyelles  and  West  f*eliciana,  in  which  there  were  then  no  pa- 
rish priests ;  being  absent,  at  times,  in  his  visits  to  the  former 
parish  for  the  space  of  six  weeks — a  length  of  absence  absolutely 
inconsistent  with  the  obligation  of  performing  divine  service 
twice  a  month,  in  the  church  at  False  River. 

Our  learned  brother  in  the  District  Court,  sustained  the  defen- 
dant's pretensions,  observing,  that  "  the  treaty  of  cession  guaran- 
ties to  the  inhabitants  of  Louisiana  the  unrestrained  exercise  of 
their  religion,  and  recognizes  the  right  to  self-government  in  the 
Roman  Catholic  Church,  as  then  known  and  established." 

The  treaty  of  cession,  art.  3,  provides  that  the  inhabitants  of 
the  ceded  territory,  shall,  as  soon  as  possible,  be  admitted  into 
the  Union  or  Confederacy  of  the  United  States,  and  that,  in  the 
mean  iime,  they  shall  be  protected  in  their  persons,  property,  and 
the  free  exercise  of  their  religion.  Since  the  30th  of  April,  1812, 
the  day  on  which  Louisiana  took  her  rank  as  an  independent  State 
among  her  sisters,  that  article  of  the  treaty  has  ceased  to  have  any 
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practical  effect  whatsoever,  and  has  become  obsolete.  The  pro- 
mised protection  was  that  of  the  Government  of  the  United  States, 
which  abandoned  the  power  by  the  erection  of  the  territory  into 
a  State,  fully  able  to  afford  to  her  citizens,  and  even  to  strangers 
within  her  jurisdiction,  every  needed  protection.  There  is  a  de- 
cision of  the  Supreme  Court  of  the  United  States  to  this  effect. 

The  plaintifb  engaged  to  pay  to  the  defendant,  for  his  services 
as  curate,  a  yearly  salary  of  one  thousand  dollars,  and  at  the  end 
of  about  eighteen  months,  expressed  their  intention  to  cease  to 
pay  it  The  defendant,  on  being  informed  of  this,  might  have 
urged,  that  the  second  year  having  commenced,  he  was  entitled 
to  his  salary  until  the  end  of  it ;  this,  however,  he  refrained  ^m 
doing ;  and,  on  the  contrary,  declared  his  intention  to  depart  as 
soon  as  he  was  paid.  Admitting,  therefore,  the  authority  of  the 
bishop  to  insist  on  his  curate's  remaining  in  the  parish  in  which 
he  had  located  him,  notwithstanding  the  objections  of  the  church- 
wardens to  receive  his  services,  and  his  want  of  inclination  to 
render  them,  and  a  consequent  obligation,  on  the  part  of  the 
church-wardens,  to  continue  to  pay  the  salary,  maugre  this,  dur- 
ing the  pleasure  of  the  bishop, — ^it  is  certainly  a  9ion  sequitur^  that 
the  defendant  could  not  fairly  consent  to  accept  the  contingent 
fees  for  burials  and  funeral  services,  instead  of  the  salary  by  which 
he  was  formerly  remunerated. 

It  appears  to  us,  that  the  District  Judge  erred.  It  is  establish- 
ed that  after  the  defendant  received  notice  that  the  plaintiffs  no 
longer  intended  to  pay  his  salary,  he  declined  the  ordinary  com- 
pliance with  the  duties  for  which  the  salary  was  a  remuneration. 

The  counsel  for  the  plaintiffs  admits  that  the  defendant  is  en- 
titled to  his  salary  for  two  years,  to  wit,  from  the  Ist  of  April, 
1834,  to  the  1st  of  April,  1836 ;  and  that  he  has,  besides,  a  claim 
for  expenditures  amounting  to  a  sum  of  ^850  44,  composed  of 
$630,  according  to  accounts  numbered  from  1  to  27,  and  of  $220 
44,  as  shown  by  the  accounts  in  bundle  O.  His  other  alleged 
disbursements  are  not  supported  by  evidence.  His  salary,  and 
an  allowance  for  the  washing  of  the  church-linen,  is  admitted  to 
be  $2030 ;  which  deducted  from  the  sum  of  $2389  68,  which  he 
acknowledges  to  have  received,  leaves  a  balance  of  $309  68,  to 
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be  deducted  from  his  expenditures ;  so  that  there  is  still  due  to 
him  a  sum  of  $550  76.* 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court 
be  annulled  and  reversed ;  that  the  defendant  have  judgment  in 
the  main  suit,  and  that  he  recover  on  his  plea  in  reconvention  the 
sum  of  five  hundred  and  fifty  dollars  and  seventy-six  cents,  with 
costs  in  the  District  Court ;  and  that  he  pay  those  of  appeal. 


Celina  Johnson  v,  Frederick  Pilster. 

Art.  S367  of  the  Civil  Code,  after  providing  a  legal  mortgage  in  favor  of  the  wife  on 
all  the  property  of  the  husband,  for  the  reimbursement  of  her  paraphernal  property, 
where  the  husband  has  received  the  price  of  it,  declares  that  she  shall  have  a  simi- 
lar mortgage  in  case  he  should  have  disposed  of  her  paraphernal  property,  in  aD7 
other  way,  for  hie  individual  intereat.  The  words  '*  or  otharunse  disposed  of  ike 
same  "  in  that  article  refer  to  the  paraphernal  property  itself,  and  not  to  its  proceeds. 
The  wife  has  a  legal  mortgage,  for  the  reimbursement  of  her  paraphernal  funds,  if 
the  husband  applies  them  to  his  own  use,  from  whatever  source  he  may  have  re- 
ceived them. 

The  effect  of  the  renunciation  of  the  community  of  acquits  by  a  wife,  is  to  place  the 
husband  and  wife  in  the  same  situation  as  if  no  community  had  ever  existed  between 
them ;  and  all  property,  purchased  during  the  marriage,  will  be  considered  as  hav- 
ing been  made  on  the  husband's  account,  as  much  so  as  if  made  before  the  mar- 
riage. 

The  wife's  mortgage  for  the  reimbursement  of  her  paraphernal  property,  attaches  m 
completely  to  property  acquired  by.  the  husband,  during  coverture,  as  to  that  he 
possessed  before  ;  nor  can  it  be  inferred  from  the  right  given  to  him,  as  head  of  the 
community,  to  sell  its  effects  without  the  consent  of  the  wife,  that,  when  he  ezer* 
cises  that  right,  the  property  alienated  is  relieved  from  her  mortgage.  Like  all  other 
general  mortgages,  the  wife's  follows  the  property  into  the  hands  of  the  porehaaer» 
but  can  only  be  enforced  after  discussing  that  remaining  in  the  possession  of  the 
husband. 

Art.  2367  of  the  Civil  Code  granting  the  wife  a  mortgage  on  all  the  property  of  her 
husband,  for  the  reimbursement  of  her  paraphernal  property,  where  the  amount  has 
been  received  by  the  husband,  or  where  it  has  been  otherwise  disposed  of  for  his 
benefit,  is  not  repealed  by  art.  3381  or  3317. 

Prior  laws  are  repealed  by  subsequent  ones,  only  in  case  of  positive  enactment,  or 


*  There  seems  to  have  been  an  error  in  the  subtraction  ;  the  amount  due  would  be 
$540  76.  K. 
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clear  repugnancy  between  their  provisiooa.    This  rule  pstablished  in  relation  to  laws 
enacted  at  different  periods,  applies  with  greater  force  to  the  several  parts  of  a  coda 
adopted  aboat  the  same  time. 
The  mortgage  of  the  wife  on  the  property  of  her  husband  for  her  dotal  and  parapher- 
nal rights,  exists  without  being  recorded. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan, J.  This  was  an  action  by  Celina  Johnson,  the  wife,  sepa- 
rated a  mensa  et  thoro,  of  Henry  A.  Johnson,  to  enforce  a  le- 
gal mortgage  for  the  restitution  of  paraphernal  property,  on  a 
slave  alienated  by  the  latter  a  short  time  before  the  judgment  of 
separation.  The  evidence  established  the  marriage  of  the  plain- 
tiff; the  separation  from  bed  and  board  by  a  judgment  of  the 
proper  tribunals ;  the  amount  originally  due  from  the  husband 
for  her  paraphernal  property,  and  the  balance  still  due  after  the 
sale  of  his  property;  the  renunciation  of  the  community  by  the 
wife ;  the  sale  of  the  slave,  and  the  regular  notice  to  the  defend- 
ant. There  was  judgment  below  in  favor  of  the  defendant.  The 
plaintiff  has  appealed. 

C  Janin,  for  the  appellant.  This  action  is  founded  on  arts. 
2367,  3305,  3310  of  the  Civil  Code.  The  judge  below  erred  in 
supposing  that  the  mortgage  given  by  art.  2367  of  the  Civil  Code 
is  limited  to  cases  in  which  the  property  has  been  alienated  by  the 
wife,  and  the  proceeds  have  been  received  by  the  husband,  or 
have  been  disposed  of  for  his  benefit.  See  Eastin  v.  Eastings 
Heirs,  10  La- 197.  St,  Martin  v.  His  Creditors,  15  lb.  419.  It 
specifies  two  cases  in  which  the  wife  shall  be  entitled  to  a  mort- 
gage :  ihB  first,  where  the  husband  has  received  the  price  of  par- 
aphernal property  alienated  by  the  wife ;  the  second,  where  he 
has  otherwise  disposed  of  such  property  for  his  individual  inter- 
est The  error  of  the  judge  consisted  in  interpreting  the  words 
"  or  otherwise  disposed  of  the  same,^  in  art.  2367,  as  having  re- 
ference to  "the  amount  of  the  paraphernal  property  alienated  by 
the  wife,"  and  not  to  "the  paraphernal  property"  itself,  whether 
alienated  by  her  or  not  The  interpretation  of  the  court  below, 
would  render  the  words  "  or  otherwise  disposed  of  the  same  for 
his  individual  interest,^  nugatory.  The  construction  for  which 
the  appellant  contends  is  confirmed  by  the  provisions  of  the  same 
code,  arts.  3306,  3310.    Art.  2362  provides,  that  "  the  parapher- 
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nal  property,  which  is  not  administered  by  the  wife  separately  and 
alone,  is  considered  to  be  under  the  management  of  the  husband.'' 
Art  2367,  provides  that  "should  it  be  proved  that  the  husband 
has  received  the  amount  of  the  paraphernal  property  alienated  by 
his  wife,  or  otherwise  disposed  of  the  same  for  his  individual  in* 
terest,  the  wife  shall  have  a  l^^l  mortgage  on  all  the  property  of 
her  husband  for  the  reimbursing  of  the  same."  And  art  3310 
speaks  of  the  general  mortgage  of  the  wife  on  all  the  immova- 
bles and  slaves  of  the  husband,  '^  on  account  of  the  dower,  and 
other  claims  enjoying  the  same  rightsJ^  The  provisions  of  the 
Code  of  1808,  (art.  62,  p.  335,)  are  similar  to  those  of  the  present 
Code.  By  the  laws  of  Spain  the  wife  also  held  a  mortgage  for 
her  paraphernal  property.  Febrero,  liv.  1,  tit  2,  chap.  6,  No.  2. 
4  Partida,  loi  17,  tit.  2.  So  among  the  Bx>mans.  Domat,  1. 1,  tit  9, 
sect  5,  Nos.  6  d&  6.  Code,  De  Jure  Dptium,  loi.  29.  Troplong, 
Privil^es  et  Hypoth.  comm.  sur.  Part  2121.  So  by  the  French 
Customary  Law.  Pothier,  De  la  Puissance  du  Mari  sur  la  per- 
Sonne  et  les  biens  de  sa  femme.  No.  81.  lb.  De  L'Hypotheque, 
art  3,  chap.  1.  lb.  De  la  communaut6.  Nos.  610,  611,  763,  764, 
765.  And  under  the  Code  Napoleon,  Rogron,  art  2135.  Trop- 
long, Des  Priv.  et  Hjrpoth.,  comm.  sur  I'art  2121. 

The  wife's  mortgage  secured  by  art  2367,  is  not  repealed,  as 
intimated  by  the  judge  below,  by  arts.  3281  and  3317,  any  more 
than  that  of  particular  legatees,  under  art.  1627,  or  that  of  the 
lessor  under  art.  2762.    See  Pain  v.  Perretj  10  La.  303. 

Preston^  for  the  defendant  The  property  for  which  the  plain- 
tiff obtained  judgment  against  her  husband,  was  paraphernal  or 
extra-dotal.  Civil  Code,  art.  2360.  She  had  a  right  to  adminis- 
ter it  herself.  lb.  arts.  2361,  2367 ;  and  to  sue  for  it  during  mar- 
riage, lb.  art.  2368.  Dotal  property  is  entirely  different.  lb. 
arts.  2317  to  2320.  She  had  a  legal  mortgage  to  secure  her  dotal 
property.  lb.  arts.  2357,  3287.  But  neither  of  these  articles 
gives  her  a  legal  mortgage  to  secure  her  extra-dotal  property ;  and  ^ 
a  mortgage  can  only  exist  when  authorized  by  law.  lb.  art 
3250.  There  is  no  other  evidence  that  Johnson  owned  the  slave, 
but  the  sale.  Is  this  sufficient  ?  If  so,  it  can  only  prove  that  the 
slave  belonged  to  the  community  oi  acquets  between  himself  and 
his  wife.    lb.  art  2374.    He  was  authorized,  as  head  of  the  com- 
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munity,  to  alienate  the  common  property  during  the  existence  of 
the  community,  without  the  consent  of  the  wife,  and,  of  course, 
to  alienate  it  free  from  any  mortgage  in  her  favor.  lb.  art.  2373. 
The  decisions  of  this  court,  heretofore  made,  were  under  arts.  61 , 
62,  p.  334,  of  the  Code  of  1808,  which  have  been  changed  by 
art.  2367  of  the  present  Code.  Under  the  latter  it  must  be  prov- 
ed, that  the  husband  alienated  paraphernal  property,  and  disposed 
of  it  for  his  individual  interest,  in  drder  to  give  the  wife  a  legal 
mortgage  ;  and  even  then,  the  mortgage  is  on  the  husband's  pro- 
perty, not  on  that  of  the  community,  alienated  by  him  during  its 
continuance. 

£r.  Janiuj  in  reply.  The  alienation  by  the  husband  is  suffi- 
cient proof  of  the  property  in  the  slave.  One  who  claims  a  mort- 
gage on  property  sold  by  his  debtor,  is  only  bound  to  prove  that 
the  mortgage  affected  the  property  before  it  was  sold  by  the  debt- 
or. The  purchaser  cannot  contest  the  title  of  his  vendor,  with- 
out impugning  his  own.  In  the  case  of  Eastin  v.  Eastings 
Heirsy  the  court  declared,  that  it  would  give  effect  to  the  wife's 
mortgage  on  property  in  the  possession  of  the  vendee  of  her  hus- 
band. Community  property,  as  well  as  that  of  the  husband  alone, 
is  subject  to  the  wife's  mortgage.  Cassou  v.  BlanquCj  3  Mart. 
390.  See  7%e  Planters  Bank  et  aL  v.  Lanusse  et  al.  12  lb.  157, 
as  to  art.  90,  p.  342  of  the  Code  of  1808,  re-enacted  in  art.  2404 
of  the  present  Code.  By  not  accepting  the  community,  within 
the  delay  fixed,  the  wife  is  presumed  to  have  renounced  it.  Civil 
Code,  art.  2389. 

MoRPHY,  J.  The  petitioner,  separated  in  bed  and  board 
&om  her  husband,  Henry  A.  Johnson,  seeks  to  enforce  her  legal 
mortgage  on  a  slave  named  Hannah,  sold  by  him,  and  now  in 
the  possession  of  the  defendant.  The  facts  of  the  case,  about 
which  there  is  no  dispute,  are ;  that  a  few  months  after  the  marri- 
age of  the  plaintiff,  in  August,  1832,  her  husband  received  from 
one  Jacques  Blanchard,  a  sum  of  three  thousand  dollars,  due  to 
her  from  the  estate  of  her  father,  Pierre  Allain,  and  for  which 
her  mother  and  tutrix,  the  wife  of  Blanchard,  was  accountable  to 
her ;  that  the  three  thousand  dollars  were  paid  in  sugar  and  mo- 
lasses delivered  to  Johnson,  on  which  he  realized  a  profit  of  seven 
hundred  dollars,  by  selling  those  articles  in  Natchez;  that,  in 
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May,  1838,  the  plaintiff  obtained,  against  her  husband^  a  judg- 
ment of  separation,  liquidating  her  rights  at  $3000,  which  judg- 
ment was  partially  satisfied  by  the  seizure  and  sale  of  her  hus- 
band's property,  leaving  yet  due  to  her  a  balance  of  $1690  70 ; 
and  that  prior  to  such  judgment,  to  wit,  on  the  30th  of  Novem- 
ber, 1837,  Johnson  had  sold  the  slave  in  question  to  one  Wagner, 
who  afterwards  sold  her  to  the  present  defendant.  There  was  a 
judgment  below  in  favor  of  the  latter,  and  the  plaintiff  has  ap- 
pealed. 

The  judge  of  the  inferior  court  has  given  to  article  2367 
of  the  Civil  Code  a  construction  to  which  we  cannot  assent. 
The  article  reads  thus :  ^<  The  wife  may  alienate  her  parapher- 
nal property  with  the  authorization  of  her  husband,  or,  in  case 
of  refusal  or  absence  'of  the  husband,  with  the  authorization 
of  the  judge ;  but,  should  it  be  proved  that  the  husband  has 
received  the  amount  of  the  paraphernal  property  thus  alienated 
by  his  wife,  or  otherwise  disposed  of  the  same  for  his  individual 
interest,  the  wife  shall  have  a  legal  mortgage  on  all  the  property 
of  her  husband  for  the  reimbursing  of  the  same." 

The  judge  below  was  of  opinion  that  this  article  gives  to  the 
wife  a  legal  mortgage  only  when  there  is  a  sale  of  her  parapher- 
nal property,  and  her  husband  receives  the  proceeds  or  disposes 
of  such  proceeds  for  his  individual  interest ;  but  that  for  all  sums 
of  money  or  property  received  or  used  by  him,  where  there  has 
been  no  sale  of  her  property,  she  has  no  legal  mortgage  on  his 
property.  The  error  committed  by  the  judge  in  construing  the 
article  under  consideration  consists,  we  apprehend,  in  applying 
the  second  member  of  the  sentence,  *^cr  othertpise  disposed  of 
the  same  for  his  individual  interest^^  to  the  proceeds  of  the  para- 
phernal property  sold,  while  it  relates,  in  our  opinion,  to  the 
paraphernal  property  itself,  where  it  is  disposed  of  otherwise  than 
by  a  sale.  If  the  construction  of  the  judge  were  correct,  the  se- 
cond part  of  the  provision  would  be  mere  surplusage,  which 
might  be  left  out  without  injury  to  the  wife,  as  her  mortgage  at- 
taches the  moment  her  husband  receives  the  proceeds  of  the  pro- 
perty sold,  and  he  cannot  dispose  of  such  proceeds  without  first 
receiving  them  directly  or  indirectly.  From  tlie  words  of  the 
article,  it  is  clear  to  our  minds,  that  after  providing  in  favor  of 
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the  wife  a  legal  mortgage  for  the  more  ordinary  case  in  which 
her  husband  receives  the  price  of  her  paraphernal  property,  the 
law  intended  to  give  her  the  same  security  in  case  the  husband 
should  dispose  of  her  paraphernal  property  in  any  other  way  for 
his  individual  interest  This  construction  gives  effect  to  every 
part  of  the  article,  and  is  more  consonant  to  reason  and  justice,  as 
we  can  see  no  good  ground  for  the  distinction  made  by  tlie  judge. 
From  whatever  source  the  husband  receives  the  paraphernal 
funds  of  the  wife,  if  he  applies  them  to  his  own  use,  the  law 
accords  to  her  a  legal  mortgage  for  the  reimbursement  of  the 
same.    4  La.  565.     10  La.  198,  303.    llLa«280.     15  lb.  420. 

The  appellee's  counsel  has  contended,  that  the  legal  mortgage 
given  by  article  2367,  exists  only  on  the  property  of  the  husband, 
and  not  on  that  of  the  community ;  that  as  there  is  no  evidence 
of  title  to  the  slave  in  Johnson,  except  that  he  sold  her,  such 
slave  must  be  presumed  to  have  belonged  to  the  community; 
that  the  husband  was  by  law  authorized  to  alienate  the  conmion 
property,  without  the  consent  of  the  wife,  and  that,  therefore,  he 
sold  the  slave  free  from  her  mortgage.  The  question  raised  by 
this  argument  has  nothing  in  it  either  new  or  embarrassing. 
When  the  wife  renounces  the  community  of  gains  and  acquits 
(and  she  is  presumed  to  have  renounced,  when,  after  obtaining  a 
separation  from  bed  and  board,  she  does  not  accept  it  within  the 
delay  fixed  by  law.)  all  purchases  of  property  made  during  the 
marriage  remain  for  the  account  of  the  husband  alone,  as  much 
so  as  if  he  had  made  them  before  the  marriage.  The  effect  of  the 
renunciation  is  to  place  the  husband  and  wife  in  the  situation 
they  would  be  in,  had  no  community  ever  existed  between  them. 
The  wife's  mortgage  attaches,  therefore,  as  completely  to  the  pro- 
perty he  acquires  during  coverture,  as  to  that  he  possessed  be- 
fore. From  the  right  given  to  the  husband,  as  head  of  the  com- 
munity, to  sell  its  effects,  without  the  consent  of  the  wife,  it  can- 
not be  inferred  that  when  he  exercises  that  right,  the  property  is 
relieved  from  her  mortgage.  If  such  were  the  case,  the  legal 
mortgage  given  to  the  wife  would  be  nugatory.  As  we  said  in 
the  case  of  Casaou  v.  Blanque,  (3  Mart.  390,)  "  a  lien  to  be  ex- 
tinguished by  the  alienation  of  the  property,  would  be  no  lien 
at  fJl."    Like  ail  other  general  mortgages,  the  wife's  mortgage 
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tbliows  the  property  in  the  hands  of  the  purchasers,  but  can  be 
enforced  upon  it  only  after  discussing  the  property  remaining  in 
the  possession  of  the  husband.  Civil  Code,  arts.  2379  to  2389. 
12  Mart.  163.  7  Mart.  N.  ,S.  68.  10  La.  198.  2  Troplong, 
Priv.  et  Hypoth.  No.  433,  ter. 

The  District  Judge  has  expressed  a  doubt  whether  article  2367, 
which  accords  a  legal  mortgage  to  the  wife  for  her  paraphernal 
property,  is  not  itself  repealed  by  articles  3281  and  3317.    There 
is,  in  our  opinion,  no  room  for  such  a  doubt.    It  is  tnie  that  arti- 
cle 3281  provides,  that  the  rights  and  credits  for  which  a  legal 
mortgage  is  given  are  those  enumerated  in  the  following  articles, 
and  that  among  them  is  not  to  be  found  the  claim  of  the  wife 
for  her  paraphernal  effects ;  but  article  3280,  immediately  preced- 
ing, provides,  that  no  legal  mortgage  shall  exist,  except  in  the 
cases  determined  by  the  Code,  thus  embracing  and  acknowledg- 
ing all  mortgages  to  be  found  in  every  part  of  it.    From  this  lat- 
ter provision  it  is  clear  that  mortgages,  expressly  given  in  other 
parts  of  the  Code,  are  not  to  be  considered  as  repealed,  because 
they  happen  to  be  left  out  of  the  enumeration  made  immediately 
after,  and  which  is  not  in  restrictive  terms.    The  wife's  mortgage 
for  her  paraphernal  property  is  not  the  only  one  omitted ;  there 
are  other  legal  mortgages  which  have  not  been  mentioned.    Civil 
Code,  arts.  1627,  2762.    Prior  laws  are  not  repealed  by  subse- 
quent ones,  unless  by  positive  enactment,  or  a  clear  repugnancy 
in  their  respective  provisions.     If  such  be  the  rule  in  relation  to 
laws  enacted  at  different  periods,  it  applies  with  greater  force  to 
the  several  parts  of  a  Code  adopted  about  the  same  time.     As  to 
the  other  article,  3317,  quoted  by  the  judge,  it  only  prescribes,  as 
a  general  rule,  that  all  mortgages,  conventional,  legal,  and  judi- 
cial, shall  be  recorded.    Other  provisions  impose  on  the  husband 
the  duty  of  having  the  wife's  mortgage  recorded,  and  impose  pen- 
alties for  his  neglect  to  do  so ;  but  whether  this  duty  be  complied 
with  or  not,  the  legal  mortgage  exists  in  favor  of  the  wife.    Civil 
Code,  art.  3298.    In  the  case  of  Pain  v.  Perrety  10  La.  300,  this 
court  held  that  the  rights  of  the  wife,  relating  to  her  dotal  and 
paraphernal  property  stand  on  the  saifie  footing,  as  regards  the 
recording  of  the  evidence  of  them. 
It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court 
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be  reversed,  and  that  the  negro  slave,  Hannah,  be  seized  and  sold 
to  satisfy  the  judgment  obtained  by  the  appellant  against  her  hus- 
band ;  and  that  the  appellee  pay  the  costs  in  both  courts. 


William  Flower  and  another  v.  Oliver  Dubois  and 

another. 

A  statement  in  the  protest  of  a  notary,  that  a  demand  of  payment  had  been  made  of 
the  maker  of  a  note,  and  payment  refused,  is  sufficient  proof  of  an  amicable  de- 
mand. 

Appeal  from  the  City  Court  of  New  Orleans,  Cooley^  J. 

Wray^  for  the  plaintiffs. 

Conklinj  for  the  appellants. 

Garland,  J.^  This  is  an  action  on  a  promissory  note,  to  which 
the  defendants  answered  by  a  general  denial,  and  by  pleading  the 
want  of  amicable  demand.  The  inferior  court  considered  the 
signature  to  the  note  as  admitted,  there  being  no  special  disavowal 
of  it,  and  that  the  amicable  demand  was  proved.  Judgment  was, 
therefore,  given  for  the  plaintiffs,  from  which  the  defendants  have 
appealed. 

When  the  case  was  first  before  us,  we  were  under  the  impres- 
sion that  no  amicable  demand  had  been  proved,  and  condemned 
the  plaintiffs  to  pay  the  costs.  Upon  a  re-examination  of  the  re- 
cord,* we  find  a  protest,  made  by  a  notary,  in  which  it  is  stated, 
that  a  demand  had  been  made  on  one  of  the  defendants  in  person, 
and  that  payment  had  been  refused.  On  several  occasions  we 
have  held  this  to  be  sufficient  proof  of  an  amicable  demand.  16 
La.  496.    19  lb.  461. 

Judgment  affirmed. 


*  This  case  was  decided  on  a  re-hearing. 


FEBRUARY,  1843.  79 

Kittridge  v.  Breaod. 


Ebenezer  Eaton  Kittridgb  v,  Godfroi  Breaud. 

Decision  in  the  case  of  KiUridge  ▼.  Breaud^  2  Robinson,  40,  affirmed. 

It  is  not  necessary  to  the  validity  of  a  purchase  of  public  lands  from  the  government 
of  the  United  States,  under  the  laws  relating  to  back-lands,  that  the  lands  purchased 
should  be  desfcribed  by  tbe  township,  range,  and  section. 

The  title  of  a  purchaser  from  the  United  States  of  a  portion  of  the  public  domain,  will 
not  be  affected  by  the  omission  of  the  Register  of  the  Land  Office  to  mark  the  sale 
on  the  township  plat  in  his  office,  or  by  a  subsequent  sale  of  the  same  lands,  through 
error,  to  another. 

Where  one  entitled  by  law  to  a  preference  in  the  purchase  of  a  particular  piece  of  the 
public  lands  of  the  United  States,  in  the  exercise  of  his  right,  pays  the  price  and  re- 
ceives from  the  proper  officer  a  receipt  for  the  same, with  a  certificate  that  he  is  entitled 
to  purchase  the  land,  the  sale  will  be  complete,  though  the  evidence  of  it  may  not 
have  been  made  out  in  the  prescribed  form. 

The  act  of  Congress  of  5th  May,  1830,  authorizing  the  Registers  of  the  Land  Offices 
in  Louisiana  to  receive  entries  of  lands  in  certain  cases,  was  passed  for  the  relief  of 
a  class  of  persons  who  had  paid  to  a  Receiver  the  price  of  the  lands  they  intended  to 
purchase,  but  had  not  presented  their  receipts  to  the  Register  for  his  certificate, 
until  too  late  to  exercise  their  rights.  It  is  inapplicable  to  cases  where  the  applica- 
tion to  purchase  had  been  made  to  the  Register,  who  admitted  the  applicant's  right. 

In  a  contest  between  parties  claiming  lends  sold  by  the  United  States,  the  courts  of 
this  state,  whose  powers  are  not  limited  by  any  distinotion  between  law  and  equity, 
will  look  to  tbe  facts  of  the  case,  and  do  justice  between  the  parties,  though  a  patent 
may  have  been  issued  to  one  of  them.  The  principle  is  well  settled'in  the  jurispru- 
dence of  this  State,  and  in  that  of  the  courts  of  the  United  States,  that  an  equitable 
right,  originating  before  the  date  of  tbe  patent,  whether  founded  on  an  earlier  entry 
or  otherwise,  may  be  inquired  into. 

Tbe  acts  of  Congress  conferring  pre-emption  rights  on  the  settlers  on  the  public  lands, 
vest  a  legal  title  in  the  purchaser  as  soon  as  the  purchase  is  made  and  the  price 
paid  ;  and  the  United  States  cannot  take  back  the  land  nor  sell  it  to  another. 

A  sale  of  a  portion  of  the  public  lands  of  the  United  States,  made  in  pursuance  of  an 
act  of  Congress  conferring  authority  for  that  purpose  on  the  Register  and  Receiver 
of  Public  Moneys,  will  divest  tbe  government  of  its  title. 

One  who  obtains  a  patent  from  the  United  States  for  a  portion  of  the  public  lands,  by 
suppressing  a  part  of  the  facts  of  the  case,  will  not  be  permitted  to  benefit  himself 
thereby.  The  patent  will  enure  to  the  benefit  of  the  party  entitled  to  recover  the 
land. 

Appeal  from  the  District  Court  of  Assumption,  NichoUsy  J. 

Ckmndy  and  llsley^  for  the  appellant. 

M.  Tay/or,  for  the  defendant. 

Garland,  J.    This  case  was  before  us  at  the  last  April  term, 
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and  was  remanded  for  a  new  trial.  2  Robinson,  40.  The  plead- 
ings and  facts  are  fully  stated  in  the  opinion  then  delivered. 
When  the  cause  was  returned  to  the  District  Cqiart,  the  defendant 
filed  a  supplemental  answer,  stating  that  since  the  trial  in  this 
court,  he  had  obtained  from  the  United  States  a  patent  for  the 
land  in  controversy,  whereby  the  absolute  title  to  it  is  now  vested 
in  him ;  he,  therefore,  prays  for  a  judgment  in  his  favor.  Andre 
Le  Blanc  and  his  wife,  who  were  the  vendors  of  the  plaintiff,  also 
came  in,  and  filed  an  answer,  denying  that  they  were  in  any 
manner  responsible  to  him,  and  asking  that  the  demand  made  on 
them,  under  article  2495  of  the  Civil  Code,  may  be  dismissed. 
The  question  of  damages  on  the  part  of  the  plaintifi*,  and  that  for 
the  value  of  improvements  on  the  part  of  the  defendant,  were  by 
consent  reserved  for  future  decision,  and  the  case  was  tried  on 
the  question  of  title  alone.  No  new  evidence  except  the  patent, 
was  offered.  The  jury  found  a  verdict  for  the  defendant,  and  the 
plaintiff  has  again  appealed. 

The  counsel  for  the  defendant  has  occupied  himself  principally 
in  combating  the  opinions  expressed  when  this  case  was  first  be- 
fore us.  He  still  urges  that  there  never  was  any  delivery  of  the 
land  to  Le  Blanc,  or  any  taking  possession  of  it  by  him.  What 
acts  will  constitute  a  delivery  and  taking  possession  of  property, 
we  cannot  imagine,  if  those  of  Le  Blanc  do  not.  In  May,  1822, 
be  presents  himself  to  the  Register  and  Receiver  at  New  Orleans, 
and  claims  the  right  of  purchasing  a  certain  quantity  of  land, 
under  a  particular  act  of  Congress ;  the  right  is  conceded  and  he 
pays  his  money,  and  obtains  the  evidence  of  it.  With  this  in  his 
possession,  he  goes  to  a  surveyor  acting  in  conformity  to  law, 
who,  in  May,  1823,  makes  an  actual  survey  of  the  quantity  of 
land  purchased,  establishes  the  boundaries,  marks  the  corners,  and 
returns  a  plat  and  prochs-verbal  of  his  proceedings  into  the  sur- 
veyor-general's office,  by  whom  it  is  approved.  Ascertaining  then, 
that  he  had  not  entered  all  the  land  he  was  entitled  to  purchase, 
two  days  afterwards,  to  wit:  on  the  16th  of  May,  1823,  the  same 
surveyor,  at  the  request  of  Le  Blanc,  surveyed  and  marked  off  the 
quantity  of  land  claimed,  and  also  returns  a  plat  and  proces-ver- 
bed  of  this  operation  to  the  same  office,  which  is  also  approved. 
With  this,  Le  Blanc  again  presents  himself  to  the  Register  and  Re- 
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ceiver,  and,  in  writing,  makes  application  to  purchase  the  land. 
The  register  makes  an  endorsement  on  the  application,  that  it 
appears  from  the  records  in  his  office  that  Le  Blanc  is  entitled  to 
purchase  the  land,  the  money  is  paid,  and  again  the  evidence  of 
payment  furnished.  After  the  two  surveys  were  made,  Le  Blanc 
again  makes  application  to  the  surveying  department,  to  survey 
and  mark  off  his  land,  upon  which  demand  no  action  was  had* 
until  1829,  when  a  general  survey  of  the  township  was  made 
and  the  quantity  purchased  at  one  time  set  apart  and  represented 
on  the  plat,  and  the  other  omitted.  The  defendant  did  not  settle 
on  the  land  for  several  years  afterwards,  and  now  claims  the 
benefit  of  this  omission  of  the  surveyor.  A  statement  of  the  facts 
seems  to  us  sufficient  to  prove  a  complete  delivery,  and  taking 
possession  of  the  land  in  controversy. 

Upon  the  third  point  raised  by  the  defendant,  we  are  of  opin- 
ion that  it  is  not  indispensably  necessary  in  the  purchase  of  land 
from  the  government,  under  the  laws  relating  to  back-lands,  that 
they  should  be  described  particularly  by  the  township,  range, 
and  section.  On  the  contrary,  we  know  that,  in  many  instances 
the  land  has  not  been  surveyed  at  all,  yet  the  money  has  been 
paid  and  the  sale  perfected,  although  the  evidence  of  the  fact  can- 
not be  made  out  with  the  precision  required  by  law.  We  do  not 
think  that  a  purchaser  of  a  portion  of  the  public  domain  should 
lose  his  right  to  it,  because  the  Register  of  the  land  office  fails  to 
mark  on  the  township  plat  in  his  office,  that  the  land  has  been 
sold,  and  afterwards  sells  it  to  another. 

The  counsel  for  the  defendant  contends,  that  the  fact  of  paying 
into  the  land  office  the  price  of  a  particular  double  concession, 
does  not  make  the  person  paying  the  owner.  This  is  true,  if  the 
party  paying  had  no  particular  authority  or  right  to  pay ;  but,  we 
think,  when  the  law  gives  an  individual  a  preference  in  the  pur- 
chase of  a  particular  piece  of  land,  and,  in  the  exercise  of  his 
right,  he  pays  the  money,  and  receives  from  the  public  officer  a 
receipt  for  it,  and  a  certificate  that  he  is  entitled  to  purchase,  the 
sale  is  complete,  although  the  evidence  of  it  cannot  be  made  out 
in  a  prescribed  form. 

The  act  of  Congress  of  May  6th,  1830,  (2  Land  Laws,  262,) 
does  not  apply  to  a  case  like  the  present.    That  act  was  passed 
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for  the  relief  of  a  class  of  persons,  who  had  paid  their  money  to 
the  Receiver,  and  had  not  presented  their  receipts  to  the  Register 
for  his  certificate,  until  it  was  too  late  for  them  to  exercise  their 
rights,  but,  in  this  case,  the  application  to  purchase  was  made  to 
the  Register  in  the  first  instance,  who  admitted  the  applicant's 
right,  and  the  Receiver  then  gave  his  receipt.  The  circum- 
stances that  led  to  the  adoption,  by  Congress,  of  the  law  in 
question,  are  well  known  to  one  of  the  members  of  this  court, 
and  a  class  of  cases  very  different  firom  the  present  was  in- 
tended to  be  protected. 

The  counsel  for  the  defendant  contends,  that  his  client  had 
no  notice  of  the  purchase  by  Le  Blanc,  and  that  he  ought  not 
to  suffer,  as  he  was  guilty  of  no  laches^  and  did  not  know  of 
the  purchase  in  1824,  by  the  former.  Independent  of  the  evi- 
dence that  existed  in  the  offices  of  the  Register  and  Receiver  in 
New  Orleans,  and  of  the  Surveyor  General  in  the  vicinity  of 
the  land,  it  is  in  evidence,  that  the  boundary  posts  placed  by 
Bonnet,  the  surveyor,  in  1823,  as  it  is  supposed,  are  still  to  be 
seen,  and  show  that  the  laixd  in  dispute  is  included  in  the  limits 
of  Le  Blanc's  tract.  The  evidence  does  not  show  any  negligence 
on  the  part  of  the  vendors  of  the  plaintiff,  and,  as  we  still  adhere 
to  the  opinion  that  it  is  not  necessary  to  record  in  the  Parish 
Judge's  office,  the  sales  or  certificates  of  purchases  of  land  from 
the  United  States,  the  diligence  seems  to  have  been  sufficient ; 
and  the  defendant  cannot  avail  himself  of  the  omission  of  the 
surveyors  to  represent  the  land  on  the  township  plat.  Le  Blanc, 
in  1824,  requested  it  should  be  surveyed  and  represented,  and 
why  it  was  not  done  is  not  explained. 

The  last  point  in  the  case  is,  whether  a  patent  given  by  the 
United  States  to  the  defendant  is  conclusive,  as  he  alleges,  upon 
the  rights  of  the  parties.  We  are  aware  that  it  has  been  decided, 
that  the  patent  is  the  superior  and  conclusive  evidence  of  legal 
title ;  until  it  has  been  issued  the  fee  is  in  the  government,  which, 
by  the  patent,  passes  to  the  grantee.  13  Peters,  450.  616.  This 
is  technically  true,  and  if  there  were  a  distinction  between  the 
law  and  equity  powers  of  our  courts,  as  there  is  in  those  of  the 
United  States,  it  is  probable  that  we  should,  if  sitting  on  the  law 
side,  be  compelled  to  give  effect  to  the  patent.    But  we  are  not 
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bound  by  such  rigid  rules,  and  as  our  cCdministration  of  the  law 
is  to  be  tempered  by  equity,  we  feel  authorized  to  look  to  the  facts 
of  the  case,  and  to  do  justice  between  the  parties. 

In  3  La.  62,  this  court  said,  that  the  acts  of  Congress  which 
conferred  on  settlers  on  the  public  lands  pre-emption  rights,  vested 
a  legal  title  in  the  buyer,  as  soon  as  the  purchase  was  made  and 
the  money  paid,  and  that  the  government  cannot  take  the  land 
from  them,  and  sell  it  to  another.  In  11  La.  90.  323,  it  was  held, 
that  a  sale,  without  a  patent,  is  evidence  of  title  out  of  the  govern- 
ment. It  is  divested  by  a  sale,  made  in  pursuance  of  an  act  of 
Congress,  conferring  authority  on  the  Register  and  Receiver.  Upon 
the  same  point,  see  10  La.  166 ;  1  Robinson,  430.  And  the  prin- 
ciple is  well  recognized  in  our  jurisprudence,  as  well  as  in  that  of 
the  courts  of  the  United  States,  that  where  an  equitable  right, 
which  originated  before  the  date  of  the  patent,  whether  by  the 
first  entry  or  otherwise,  is  asserted,  it  may  be  examined  into.  16 
Peters,  93.    7  Wheaton,  149. 

The  patent,  in  this  case,  bears  date  August  31st,  1842,  since 
the  period  when  this  case  was  last  before  us,  and  the  judgment  in 
favor  of  the  defendant  reversed.  He,  therefore,  knew  of  the  ex- 
istence of  the  claim  of  the  plaintiff,  and  must  have  concealed  it 
from  the  knowledge  of  the  Commissioner  of  the  General  Land 
Office  and  the  President,  otherwise  a  patent  would  not  have  been 
issued.  We  will  not  permit  a  party  to  benefit  himself  by  sup- 
pressing a  portion  of  the  facts  when  he  applies  for  a  patent,  when 
they  are  within  his  knowledge.  The  benefit  of  the  patent  must 
enure  to  the  plaintiff,  who  is,  in  our  judgment,  entitled  to  recover 
the  land. 

The  judgment  of  the  District  Court  is  therefore  annulled  and 
reversed,  the  verdict  set  aside,  and  it  is  ordered  and  decreed,  that 
the  plaintiff  recover  of  the  defendant  the  quantity  of  land  men- 
tioned in  the  petition  and  therein  described,  with  costs  in  both 
courts,  up  to  the  time  of  this  judgment  becoming  final  and  being 
recorded  below,  and  in  relation  to  the  claim  for  damages  and  the 
value  of  improvements,  which  has  been  reserved,  it  is  ordered^ 
that  the  cause  be  remanded  to  the  District  Court  to  be  proceeded 
on  according  to  law. 
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The  State  v.  The  Judge  of  the  Court  of  Probates  of 

New  Orleans. 

DecisioD  in  the  case  of  Tke  State  v.  TV  Judge  of  the  Court  of  Probates  of  New  Or- 
leansj  2  Robmson,  418,  affirmed. 

This  was  a  rule  on  the  Judge  of  the  Court  of  Probates  of  New 
Orleans,  Bermudez^  J.,  to  show  cause  why  a  mandamus  should 
not  be  issued;  commanding  him  to  grant  an  order  convening  a 
family  meeting. 

BuLLARD,  J.  Ducong6,  the  second  husband  of  Madame  Du- 
closel,  and  co-tutor  of  her  minor  child,  having  applied  to  the 
Court  of  Probates  of  the  city  and  parish  of  New  Orleans,  within 
whose  jurisdiction  he  is  domiciled,  to  convoke  a  family  meeting 
for  the  purpose  of  considering  whether  he  might  be  permitted  to 
substitute  a  special  mortgage  in  lieu  of  the  general  legal  one  re- 
sulting from  his  tutorship,  in  pursuance  of  the  provisions  of  the 
act  of  1830,  the  judge  refused  to  take  cognizance  of  the  applica- 
tion, and  in  answer  to  a  rule  to  show  cause  why  a  peremptory 
mandamus  should  not  be  issued,  reiterates  the  reasons  urged  on 
former  similar  occasions,  and  particularly  in  the  matter  of  the 
minor.  Fusilier.  He  further  adds,  that  the  petition  does  not  set 
forth  the  description  of  the  property  proposed  to  be  mortgaged,  nor 
refer  to  the  title.  This  last  objection  goes  to  the  merits  of  the 
application.  Upon  the  question  of  jurisdiction,  the  opinion  of  this 
court  remains  unchanged. 

The  rule  is,  therefore,  made  absolute. 

Pecquet^  for  the  mandamus. 
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By  article  567  of  the  Code  of  Practice,  a  party  against  whom  a  jodgment  has  been 
rendered  cannot  appeal,  if  he  have  acquiesced  therein,  by  voluntarily  executing  it ; 
and  the  same  rule  will  be  extended  to  one,  who,  having  obtained  a  judgment,  has 
carried  it  into  execution. 

A  rule  on  the  mortgagee,  taken,  after  an  order  of  seizure  and  sale  had  been  executed, 
by  one  who  had  been  appointed  curator  ad  hoc  to  represent  the  third  possessor  of 
the  mortgaged  property,  to  show  cause  why  a  certain  sum,  under  the  jurisdiction  of 
the  Supreme  Court,  should  not  be  allowed  as  a  fee  for  his  services,  is  not  such  an 
.incident  to  the  principal  action,  as  to  make  the  latter  the  basis  of  an  appeal,  to  be 
used  only  for  the  correction  of  errors  committed  in  the  adjustment  of  such  inciden- 
tal matters.  Though  arising  out  of  the  original  action,  the  demand  in  the  rule  is 
entirely  distinct  from  it,  and,  being  under  three  hundred  dollars,  is  not  appealable. 

Rule  to  show  cause  why  a  mandamus  should  not  be  issued  to 
the  judge  of  the  Parish  Court  of  New  Orleans. 

Bodin^  for  the  mandamus. 

Maurian,  Judge  of  the  Parish  Court  of  New  Orleans,  showed 
cause. 

Simon,  J.  Certain  proceedings  having  been  instituted  by  L. 
B.  Macarty,  to  obtain  the  seizure  and  sale  of  property  specially 
hypothecated  to  secure  a  note  of  seven  thousand  dollars,  due  him 
by  one  Scates,  which  property  had  been  conveyed  by  a  deed  of 
sale  to  J.  A.  Spalding,  who,  in  the  said  deed,  had  assumed  the 
reversion  of  the  mortgage ;  it  became  necessary  to  appoint  a  cu- 
rator ad  hoc  to  represent  Spalding,  who  is  an  absentee.  Langdon 
Elwyn,  Esq.,  an  attorney  at  law,  was  appointed  to  represent  him, 
and  such  proceedings  were  subsequently  had,  contradictorily  with 
him,  as  were  necessary  to  execute  the  order  of  seizure  and  sale 
which  had  been  granted,  and  to  foreclose  the  mortgage.  The 
property  was  sold,  and  the  proceeds  not  amounting  to  a  sum  suf- 
ficient to  satisfy  the  mortgage  claim,  were  paid  over  to  the  seizing 
creditor ;  that  is  to  say,  the  property  seized  was  purchased  by 
Macarty,  the  plaintiff. 

After  the  proceedings  had  thus  been  completed,  and  the  mort- 
gage foreclosed  in  compliance  with  the  order  or  judgment  of  the 
court,  Elwyn  took  a  rule  on  the  creditor  to  show  cause  why  a 
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certain  fee  should  not  be' allowed  him,  as  part  of  the  costs  of  the 
suit,  to  be  paid  by  the  plaintiff  in  the  executory  process.  This 
was  objected  to  by  the  plaintiff,  but  the  rule  was  made  absolute, 
and  the  sum  of  two  hundred  and  fifty  dollars  was  allowed  by  the 
Parish  Court,  as  a  fee  to  the  curator  ad  hoCj  to  be  taxed  among 
tbe  costs  of  the  suit 

The  seizing  creditor  being  dissatisfied  with  the  judgme&t  ren- 
dered on  the  rule,  presented  a  petition  of  appeal  to  the  judge  of 
the  Parish  Court,  who  refused  to  grant  it ;  and  the  object  of  the 
present  application  is  to  obtain  from  this  court  a  writ  of  manda- 
mus to  compel  the  inferior  judge  to  grant  the  appeal  applied  for. 

The  Parish  Judge  has  shown  for  cause :  that  the  ground  upon 
which  the  plaintiff  seems  to  rely  is,  that  the  order  or  judgment 
rendered  on  the  rule  being  an  incident  to  the  principal  judgment, 
and  a  part  of  the  matter  in  dispute,  he  is  entitled  to  an  appeal : 
that  if  so,  the  appeal  intended  to  be  taken  would  be  of  the  whole 
case,  which  the  applicant  cannot  be  permitted  to  do,  under  article 
667  of  the  Code  of  Practice,  which  provides  that  the  party  against 
whom  judgment  has  been  rendered  cannot  appeal,  if  he  has  acqui- 
esced in  the  same,  by  executing  it  voluntarily.  He  contends 
that,  a  fortiori,  he  who  has  had  a  judgment  in  his  favor,  and  who 
has  executed  it,  must  be  precluded  from  appealing. 

He  further  maintains  that  the  appeal,  if  not  prayed  for  on  the 
whole  case,  must  be  on  the  interlocutory  judgment  on  the  rule, 
which  can  only  be  considered  as  a  new  and  separate  suit  brought 
by  Elwyn  against  the  plaintiff;  and  that,  the  amount  claimed 
being  under  three  hundred  dollars,  no  appeal  can  be  allowed. 

Various  matters  have  been  alleged  in  the  petition  of  the  appli- 
cant and  in  the  answer  of  the  judge,  and  divers  depositions  of 
witnesses  have  even  been  brought  up  to  show  the  circumstances 
under  which  the  appointment  of  the  curator  ad  hoc  was  made, 
and  to  contest  or  justify  the  propriety  and  legitimacy  of  the  cura- 
tor's claim  to  a  fee  of  two  hundred  and  fidy  dollars.  But,  as  the 
naked  question  which  we  have  now  to  examine  relates  exclu- 
sively to  the  applicant's  right  of  appeal,  we  shall  consider  it  with- 
out any  reference  to  the  statements*  and  evidence  of  the  facts, 
which  the  parties  before  us  have  thought  proper  to  allege  in,  or 
annex  to  their  pleadings. 
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The  view  taken  by  the  Parish  Judge  appears  to  us  to  be  correct. 
We  agree  with  him  that,  as,  under  article  567  of  the  Code  of 
Practice,  a  party  against  whom  a  judgment  has  been  rendered, 
cannot  appeal  from  it,  if  he  has  acquiesced  therein,  by  executing 
it  voluntarily ;  the  same  rule  should  exist,  a  fortiori^  with  regard 
to  a  party  who  has  obtained  a  judgment,  and  who  has  had  it  car* 
ried  into  execution.  The  latter  case,  if  brought  before  us,  would 
either  present  no  object  in  controversy  upon  which  our  interfer- 
ence would  be  claimed  or  could  be  exercised,  or  would  offer  the 
novel  and  extraordinary  anomaly  of  a  party's  complaining  of  a 
judgment  in  which  he  has  acquiesced,  and  from  the  execution  of 
which  he  has  derived  all  the  benefit  which,  according  to  his  de- 
mand, he  was  really  entitled  to.  The  original  controversy  was 
at  an  end  by  the  foreclosing  of  the  mortgage.  Nothing  could 
revive  it,  and  we  cannot  acquiesce  in  the  proposition,  that  any 
subsequent  subject  in  dispute  arising  out  of  it,  should  be  consi- 
dered as  such  an  incident  to  the  principal  action,  as  to  make  it 
the  basis  of  an  appeal,  to  be  used  only  for  the  purpose  of  correct- 
ing errors  committed  in  the  adjustment  of  such  subsequent  inci- 
dental matters.  We  think,  therefore,  that  the  Parish  Judge  did 
not  err  in  refusing  to  grant  the  appeal,  if  intended  to  bring  the 
original  case  before  this  court. 

Considering  the  judgment  complained  of,  as  the  result  of  a  new 
and  separate  suit,  brought  by  the  curator  ad  hoc  against  Macarty, 
and  as  a  demand  entirely  distinct  from  the  original  action,  though 
it  arises  out  of  it,  the  applicant  is  not  entitled  to  an  appeal,  as  the 
amount  in  controversy  does  not  exceed  three  hundred  dollars. 
Code  of  Practice,  art.  670. 

It  has  been  urged,  however,  that  the  sum  allowed  to  the  cura- 
tor ad  hoc  has  been  ordered  to  be  taxed  among  the  costs  of  the 
suit,  and  that  the  general  rule  is,  that  costs  must  follow  the  judg- 
ment ;  that,  therefore,  those  costs  should  be  considered  as  being  a 
part  of  the  original  judgment,  subject  to  be  brought  by  appeal  be-> 
fore  us,  although  the  costs  should  be  the  sole  matter  in  dispute 
before  the  appellate  court ;  and  we  have  been  referred  to  two 
cases,  reported  in  10  Mart.  115,  and  11  Mart.  577,  in  which  it 
was  held,  that  "  costs  are  incidental  and  accessory  to  the  judg- 
ment of  the  court."    This  doctrine  is  perfectly  clear  and  cannot 
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be  controverted  ;  and  had  the  original  judgment  been  appealable 
from,  the  question  relative  to  the  sum  in  dispute,  as  a  part  of  the 
taxed  costs,  might  perhaps  have  been  inquired  into  on  the  appeal ; 
but,  as  we  have  already  said,  the  principal  judgment  cannot  now 
be  appealed  from,  and  we  are  not  prepared  to  say  that  an  inci- 
dental or  interlocutory  judgment,  on  a  mere  question  of  costs,  can 
be  examined  on  appeal  before  this  court,  without  its  being  brought 
up  with  the  whole  case. 

Rule  discharged. 


John  K.  West  v.  His  Creditors. 

Decision  in  the  case  of  FHsker  and  another  t.  VosSy  3  Robinson,  457,  sffinned. 

An  application,  under  the  act  of  Congress  of  I9th  August,  1841,  to  be  declared  a 
bankrupt,  made  by  the  insolvent,  will  have  the  effect  of  arresting  sll  proceedings 
against  him«  until  a  decree  is  rendered  bj  the  court  sitting  in  bankruptcy. 

One  who  has  applied  to  be  declared  a  bankrupt,  under  the  act  of  Congress  of  19th  of 
August,  1841,  must  remain  in  that  situation  until  he  is  so  declared,  or  his  applica- 
tion is  rejected.  He  has  no  right  to  dispose  of  hii  property,  in  any  way,  while  such 
application  is  pending.  He  is  bound  to  preserve  it  for  the  common  benefit  of  all 
his  creditors,  and  may  exercise  such  power  over  it  as  may  be  necessary  for  that  pur- 
pose.    In  a  case  of  involuntary  bankruptcy  tho  rule  may  be  different. 

Plaintiff  having  made  a  surrender  of  his  property  under  the  insolvent  laws  of  the  State, 
subsequently  applied  to  the  District  Court  of  the  United  States  to  be  declared  a 
bankrupt  under  the  act  of  Congress  of  1841.  Previous  to  the  latter  application,  his 
wife,  who  had  obtained  a  judgment  against  him,  had  levied  a  fi.  fa.  on  a  claim  be- 
longing to  the  insolvent,  alleged  to  have  formed  a  part  of  the  property  given  up  to 
his  creditors,  st  the  time  of  his  surrender  under  the  insolvent  laws  of  the  State. 
The  syndic  appointed  under  the  State  laws,  having  taken  a  rule  upon  plaintiff  to 
show  cause  why  he  should  not  deliver  to  him  the  certificate  of  the  claim,  and 
neither  the  assignee  under  the  act  of  Congress,  nor  the  wife  of  the  insolvent 
having  been  made  parties :  Heldt  that  the  case  must  be  remsnded  that  the  question 
which  of  the  creditors  are  entitled  to  claim,  may  be  decided  contradictorily  with  the 
assignee,  and  the  wife. 

Appeal  from  the  District  Ck)urt  of  the  First  District,  Bucha- 
nan^ J. 

Garland,  J.  In  the  year  1819,  West  presented  a  petition  to 
the  District  Court  of  the  First  District,  accompanied  by  a  state- 
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tnent  of  his  debts,  and  a  schedule  pf  his  property,  asking  for  a 
meeting  of  his  creditors,  and  that  a  respite  might  be  accorded  to 
him.  His  prayer  was  granted.  He  managed  his  own  aflfairs  un- 
til the  16th  February,  1821,  when  Lloyd  and  Harrison  and  other 
creditors,  presented  their  petition,  alleging  that  West  had  not 
complied  with  the  terms  of  the  respite,  and  that  he  would  not  do 
it,  as  he  was  hopelessly  insolvent ;  wherefore  they  prayedthat  he 
might  be  compelled  to  make  an  actual  surrender  of  bis  property. 
This  prayer  was  granted,  a  meeting  of  the  creditors  was  held,  and 
Samuel  B.  Bennett  appointed  syndic,  who  took  upon  himself  the 
administration  of  the  estate. 

Among  the  property  which  West  is  said  to  have  possessed  at 
this  time,  was  a  large  claim  upon  the  Mexican  Government,  for 
money  advanced,  supplies  and  munitions  of  different  kinds  fur- 
nished, of  which  nothing  is  said  on  his  bUan  or  schedule ;  but 
the  syndic  and  the  creditors  seem  to  have  known  of  its  existence, 
and  to  have  used  various  efforts  to  collect  its  amount,  without 
success.  This  claim  was  finally  presented  to  the  Board  of  Com* 
missioners,  which  recently  sat  in  the  city  of  Washington,  under 
the  provisions  of  a  treaty  with  Mexico,  and  a  large  amount  was 
awarded  in  the  names  of  Louisa  Livingston,  executrix  of  Edward 
Livingston,  deceased,  and  J.  K.  West.  In  the  year  1842,  a  certi- 
ficate for  the  sum  of  $39,286  86,  with  interest,  was  delivered  by 
the  Secretary  of  the  Treasury  to  West,  who,  sometime  after,  gave 
it  up  to  the  sheriff  of  the  parish  of  Jefferson,  to  be  sold  under  an 
execution  issued  at  the  suit  of  his  wife  against  him. 

Bennett,  the  syndic  appointed  by  the  creditors,  being  informed  of 
this  proceeding,  on  the  11th  of  November,  1842,  took  a  rule  on 
West  to  show  cause,  in  four  days,  why  he  (West)  should  not  be 
compelled  to  deliver  up  all  the  property  he  had  surrendered  to  his 
creditors,  and  particularly  the  certificate  above  mentioned,  and  the 
sheriff  of  the  parish  was  commanded  to  bring  the  certificate  into 
court,  which  he  did. 

To  this  rule,  West  answered : 

First.  That  Bennett  is  not  the  syndic  of  the  creditors. 

Second.  That  if  he  ever  were  named  syndic,  he  has  never  ac- 
cepted the  appointment ;  that  if  he  ever  accepted  it,  he  has  not 
acted  for  more  than  twenty  years,  and  has  entirely  neglected  his 
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duty,  whereby  he  has  forfeited  the  office,  and  all  the  rights  he  now 
seeks. 

Third.  That  the  capacity  of  syndic  is  lost  by  non-user. 

Fourth.  That  the  claim  is  prescribed. 

Fifth.  That  he  denies  having  any  such  certificate  in  his  pos- 
session. 

Sixth.  That  he  has  become  a  bankrupt ;  that  proceedings  are 
pending  in  conformity  to  the  act  of  Congress  in  the  District  Court 
of  the  United  States ;  and  that  the  aforesaid  certificate  has  been 
surrendered  for  the  user  of  all  his  creditors,  wherefore  Bennett 
has  no  right  to  claim  it. 

/Seventh.  That  the  syndic  has  no  right  to  proceed  against 
him  in  this  summary  manner ;  but  if  he  has  any  rights,  that  they 
should  be  asserted  contradictorily  with  the  assignee  and  the  other 
creditors,  who  have  obtained  a  vested  right  in  the  certificate* 

Upon  this  rule  and  the  foregoing  exceptions,  the  parties  went 
to  trial.  A  variety  of  testimony  was  introduced,  and  bills  of  ex- 
ception taken,  and  a  judgment  was  rendered  making  the  rule  ab- 
solute, and  ordering  West  to  deliver  to  Bennett  the  property  set 
forth  in  his  schedule,  and  particularly  the  certificate,  received  by 
him,  of  the  recognition  of  his  claims  upon  the  Mexican  Govern- 
ment, as  having  been  surrendered  to  his  creditors.  From  this 
judgment.  West  has  appealed. 

At  the  moment  when  the  judge  was  about  to  sign  his  judg- 
ment, and  after  the  expiration  of  three  judicial  days  from  the  time 
it  was  pronounced,  E.  A.  Bradford,  Esq.  presented  himself  and 
stated  to  the  court  that  he  had  been  appointed  assignee  of  West 
by  the  District  Court  of  the  United  States,  in  which*  tribunal 
West  had  been  declared  a  bankrupt ;  and  he  exhibited  a  certifi. 
cate  of  the  fact,  from  the  records  thereof,  and  moved  the  court  for 
a  rule  on  Bennett,  the  syndic,  to  show  cause  why  the  judgment 
should  not  be  set  aside,  and  a  new  trial  granted,  on  the  ground 
that  the  judgment  was  contrary  to  law  and  evidence ;  that  at  the 
time  it  was  rendered,' there  were  no  proper  parties  before  the  court ; 
and  that  after  Tiis  appointment  as  assignee,  all  further  proceedings 
on  the  rule  should  have  been  arrested.  The  decree  of  bankruptcy 
is  dated  on  the  6th  of  December,  1842,  and  the  judgment  on  the 
rule  was  signed  on  the  14th  of  the  same  month.     This  applica- 
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tion  was  rejected  by  the  judge  as  too  late,  and  on  the  further 
ground  that  the  assignee  did  not  represent  West  for  any  of  the 
purposes  mentioned  in  the  rule.  To  this  opinion,  Bradford  took 
a  bill  of  exceptions,  and  from  the  refusal  of  the  judge  to  accede  to 
his  motion,  he  has  appealed. 

In  consequence  of  the  view  we  have  taken  of  the  sixth  excep- 
tion, we  will  not  at  present  decide  upon  the  live  which  precede 
it    It  may  become  necessary  for  us  to  express  an  opinion  upon 
^them,  should  the  case  come  before  us  again. 

We  are  of  opinion  that  the  judge  erred  in  overruling  the 
sixth  exception,  and  in  proceeding  to  try  the  cause.  The  re- 
cord shows  that  on  the  8th  of  November,  1842,  West  filed  his 
petition  to  be  declared  a  bankrupt,  in  the  District  Court  of  the 
United  States.  On  the  schedule  presented  by  him,  the  certificate 
in  controversy  is  placed  as  forming  a  portion  of  the  assets  sur- 
rendered. Tlie  rule  taken  by  the  syndic  was  asked  for  three  days 
after  the  filing  of  the  proceedings  in  bankruptcy,  and  the  'judge 
of  the  inferior  court  had  the  evidence  of  the  fact  before  him. 
The  time  fixed  by  the  United  States  Ck)urt,  for  hearing  the  appli- 
cation of  West  was  not  distant,  and  the  record  shows  that  the  de- 
cree of  bankruptcy  was  obtained  and  the  assigneee  appointed, 
before  the  District  Judge  had  disposed  of  the  rule.  The  judge 
ought  to  have  suspended  any  action  upon  the  rule  before  hinii 
until  the  result  of  the  case  in  the  District  Court  of  the  United 
States  was  ascertained,  and  a  legal  representative  of  the  creditors 
called  into  that  tribunal  appointed,  and  their  interests  represented. 

This  case  presents,  in  a  strong  point  of  view,  the  difficulties  and 
collisions  that  will  arise  between  the  State  and  United  States  tri- 
bunals, if  it  be  permitted  to  suitors  to  pursue  their  rights  in  the 
former,  whilst  their  debtor  is  suing  them  for  a  discharge  in  the 
latter.  As  before  stated,  nothing  appears  on  record  in  relation  to 
this  claim  on  the  Mexican  Government,  in  the  suits  for  the  respite 
in  1819,  and  for  the  forced  surrender  in  1821,  whilst  in  the  appli- 
cation to  become  a  bankrupt,  it  is  formally  surrendered ;  yet  we 
see  one  of  our  courts  proceeding  by  a  summary  trial  and  process 
to  compel  the  bankrupt  to  deliver  up  to  the  syndic,  a  piece  of 
property,  or  evidence  of  debt,  which  he  had  offered  to  surrender 
to  other  creditors,  and  giving  a  judgment  affecting  the  interest  of 
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those  creditors,  without  giving  them  an  opportunity  of  being 
heard. 

Upon  a  full  reconsideration  of  the  principles  laid  down  in  the 
case  of  Fisher  and  another  v.  Vose.  3  Robinson,  467,  decided  in 
January  last,  we  are  satisfied  of  their  correctness.  That  opinion 
is  in  accordance  with  that  of  one  among  the  ablest  of  the  judges 
of  the  Supreme  Court  of  the  United  States,  (Judge  Story,)  and 
with  that  of  the  Supreme  Court  itself.  See  the  case  of  Hunter 
V.  The  United  States,  6  Peters,  173.  Judge  Mclican,  in  deliver* 
ing  the  opinion  of  the  court  says :  "  until  the  court,  in  the  exercise 
of  their  judgment,  determine  that  the  applicant  is  entitled  to  the 
benefit  of  the  law,  and  in  pursuance  of  its  requisitions  he  assigns 
his  property,  the  proceedings  are  inchoate  and  do  not  relieve  the 
party.  It  is  the  transfer  which  vests  in  the  assignee  the  property 
of  the  insolvent,  for  the  benefit  of  his  creditors.  If  before  the 
judgment  of  the  court,  the  petitioner  &il  to  prosecute  his  petition 
or  discontinue  it,  his  property  and  person  are  liable  to  execution, 
the  same  as  though  he  had  not  applied  for  the  benefit  of  the  law ; 
and  if  after  the  judgment  of  the  court,  he  fail  to  assign  his  pro- 
perty, it  will  be  liable  to  be  taken  by  his  creditors  on  execution. 

"The  property  placed  upon  the  inventory  of  an  insolvent/nay  be 
protected  from  execution  while  he  prosecutes  his  petition,  but  this 
cannot  exclude  the  claim  of  a  creditor  who  obtains  a  judgment, 
before  the  assignment."  These  remarks  it  is  true,  were  not  made 
in  a  case  arising  under  the  bankrupt  law ;  but  in  one,  under  the 
statute  of  a  state  relative  to  insolvency,  similar  in  many  respects 
to  the  voluntary  bankrupt  act.  The  high  tribunal  which  gave  this 
opinion,  thought  that  a  priority  obtained  by  a  judgment,  rendered 
previous  to  the  assignment  and  the  proceedings  in  insolvency, 
was  not  excluded  or  lost  by  them,  but  that  during  the  prosecution 
of  the  application,  the  property  might  be  protected  from  execu- 
tion. 

In  the  case  of  Sturges  v.  Crowninshieldy  4  Wheaton,  122, 
the  Supreme  Court  says  that  the  line  of  partition  between  bank- 
rupt and  insolvent  laws,  is  not  so  distinctly  marked,  as  to  enable 
any  person  to  say  with  positive  precision,  what  belongs  exclu- 
sively to  the  one,  or  to  the  other  class.  A  bankrupt  law  may 
contain  the  regulations  which  are  generally  found  in  insolvent 
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laws  ;  and  an  insolvent  law  may  contain  those  which  are  com- 
mon to  a  bankrupt  law.  If  that  court  found  it  so  difficult  to  dis- 
tinguish between  the  provisions  of  an  insolvent  law,  and  those  of 
the  bankrupt  acts  they  then  had  allusion  to,  we  think  it  would  be 
much  more  difficult  for  the  learned  judges  who  compose  that 
court,  to  draw  a  distinction  between  a  voluntary  bankrupt  act  and 
an  insolvent  law  of  one  of  the  States.  If  it  be  tnie.  that  there  is 
so  little  difference  between  the  two  kinds  of  laws,  then  the  prin- 
ciples advanced  in  the  case  in  6  Peters,  173,  are  as  applicable  to 
the  one  as  to  the  other. 

It  has  been  ui^ed  in  this  court  that,  after  an  application  has 
been  made  to  be  declared  a  bankrupt,  suits  may  be  Brought,  judg- 
ments obtained,  and  executions  issued  in  the  same  manner  as  if 
no  proceedings  were  pending,  and  that  no  step  can  be  taken  to 
arrest  such  a  course,  until  a  decree  is  rendered  and  an  assignee 
appointed.  Whether  thb  might  not  be  so,  in  a  case  of  involun- 
tary bankruptcy,  it  is  not  necessary  now  to  decide;  but  where 
the  bankruptcy  is  admitted  by  the  party,  and  all  he  seeks  is  a  dis- 
charge, it  would  be  at  war  with  every  principle  of  uniformity  and 
equality  among  creditors  to  permit  such  a  course,  and  thus  allow 
the  property  to  be  scattered  over  the  whole  country,  and  sacri- 
ficed at  forced  sales,  with  no  other  purpose  or  effect,  than  to  ac- 
cumulate costs,  and  to  give  preferences  to  those  creditors,  whose 
claims  might  be  favored  by  the  bankrupt,  or  be  forced  by  extra 
vigilance  to  a  judgment  and  execution.  The  court,  while  sitting 
in  bankruptcy,  is  one  of  equity,  and  should  see  all  the  creditors 
alike  protected,  and  the  property  surrendered  for  their  benefit 
preserved.  It  seems  to  us  that  ample  power  is  given  to  the  tri- 
bunals of  the  United  States,  to  make  use  of  .all  conservatory  means 
to  protect  both  creditors  and  debtors,  by  the  6th  section  of  the 
bankrupt  law  of  1841,  and  the  general  powers  conferred  on  the 
courts  by  the  acts  of  Congress  of  1789  and  1793,  (2  Laws  U.  S. 
p.  64,  sec.  14,  and  p.  357,  sec.  7,)  and  by  other  provisions  made 
by  Congress. 

We  cannot,  in  a  case  of  voluntary  bankruptcy,  give  our  assent 
to  the  argument  advanced  in  this  court,  that  the  bankrupt,  after 
he  files  his  application  for  a  discharge,  still  retains,  up  to  the  date 
of  the  decree,  the  full  dominion  over,  and  right  to  dispose  of  his 
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property  as  he  pleases.    His  title,  to  be  sure,  is  not  absolutely  di- 
vested,  but  the  creditors  from  the  moment  of  filing  the  petition 
have  an  interest  in  the  property,  and  tlie  debtor  is  according  to 
the  first  section  of  the  bankrupt  act,  deemed  a  bankrupt  within  the 
purview  of  it,  and  must  stand  in  that  situation  until  he  is  so  de- 
clared, or  his  application  is  rejected.    We  do  not  believe  an  ap- 
plicant for  the  benefit  of  the  bankrupt  law  has  a  right  to  dispose 
in  any  manner  of  his  property,  pending  his  application.    He  is 
bound  to  keep  it,  as  the  common  pledge  of  all  his  creditors,  and 
for  that  purpose  may  exercise  such  l^al  dominion  and  rights  as 
will  enable  him  to  do  so.    In  a  case  of  involuntary  bankruptcy 
the  rule  may  be  different,  because  the  fact  is  not  admitted,  and 
the  act  causing  the  party  to  be  decl&red  a  bankrupt  has  to  be  as- 
certained and  decreed.    It  would,  therefore,  be  unjust,  in  a  case 
where  the  bankruptcy  is  denied,  and  is  the  subject  of  judicial  id- 
vestigation,  to  deprive  a  party  of  the  control  of  his  property  upon 
the  mere  accusation ;  yet  cases  are  not  wanting  in  the  English 
books,  from  whence  most  of  our  ideas  in  relation  to  this  branch 
of  jurisprudence  seem  to  be  drawn,  in  which  it  has  been  done 
on  sufficient  cause  being  shown.    It  would  not  be  difficult  to 
imagine  a  case,  where,  if  an  application  should  be  made  by  a  cre- 
ditor to  have  his  debtor  declared  a  bankrupt,  the  court  would  be 
fully  authorized  and  justified  in  having  the  property  secured,  so 
that  the  creditors  might  have  the  benefit  of  it,  in  case  a  decree 
should  be  entered  in  favor  of  the  petitioner ;  otherwise  the  cre- 
ditors might  be  seriously  injured,  or,  if  the  court  be  powerless, 
their  rights  might  be  entirely  lost. 

At  the  time  when  the  rule  was  taken  by  the  syndic,  it  appears 
that  the  certificate  in  controversy  was  in  the  hands  of  the  sheriff 
of  the  parish  of  Jefferson,  having  been  seized  under  an  execution 
against  West.  The  plaintiff  in  that  execution  was  not  made  a 
party  to  the  rule,  and  no  other  order  was  made  on  the  sheriff  than 
to  produce  the  certificate.  The  creditors  who  were  parties  to  the 
application  for  bankruptcy,  have  had  no  opportunity  of  asserting 
any  rights  they  may  have,  and  West  was  clearly  not  competent 
to  represent  them,  after  he  had  been  declared  a  bankrupt,  and  an 
assignee  bad  been  appointed.  For  the  purpose  of  having  the 
question — which  class  of  creditors  is  entitled  to  the  benefit  of  the 
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certificate  in  controversy,  finally  settled,  we  think  the  cause  should 
be  remanded,  that  the  assignee  may  become  a  party  and  the  case 
be  tried  between  them.  It  would  also  appear  just,  that  West's 
wife,  who  has  had  an  execution  levied  on  the  certificate,  should 
be  made  a  party,  so  that  the  claims  of  ail  concerned  may  be  ex* 
amined  and  decided  on. 

The  judgment  of  the  District  Court  is,  therefore,  annulled  and 
reversed,  and  the  cause  remanded  for  a  new  trial,  with  directions 
to  permit  E.  A.  Bradford  to  become  a  party  to  the  rule,  and  to 
proceed  to  the  trial  of  the  case  in  the  manner  directed  by  law ; 
the  appellee,  in  his  capacity  of  syndic,  paying  the  costs  of  the 
appeal. 

Zr.  C  Duncan^  and  A.  Hennen.  for  the  syndic. 

Grymesj  for  the  appellants. 


Samuel  A.  Lard  v.  Reuben  M.  Strotber  and  Wife^ 

In  a  question  as  to  the  safficiencj  of  the  saretj  on  an  attachment  bond,  his  actaal 
means,  and  not  the  amount  for  whichi  from  the  nature  of  the  case,  he  may  be  ulti- 
mately liable,  mast  be  looked  to.    C.  C.  3011,  3012,  3033. 

The  fact  of  being  a  creditor  of  a  party  to  a  suit,  does  not  disqualify  a  witness  from 
testifying  on  his  behalf. 

Secondary  evidence  will  only  be  admitted,  where  the  absence  of  better  has  been  siiA 
ficiently  accounted  for. 

Defendants  having  obtained  an  order  of  seizure  and  sale  on  a  judgment  rendered  in 
another  State,  plaintiff  became  the  purchaser  of  his  own  property  at  a  twelve 
mouths*  credit,  for  the  price  of  which  he  gav^  a  bond  in  conformity  to  law.  Previ- 
ous to  its  becoming  due,  he  obtained  an  injunction  to  prevent  defendants  from  issu- 
ing any  execution  on  it,  and  procured  the  appointment  of  a  curator  adhocio  repre- 
sent the  defendants,  who  resided  in  another  State.  A  commission  to  take  testi- 
mony having  been  taken  out  by  plaintiff,  he  caused  the  intenogatories  to  be  served 
on  the  curator  ad  hoc.  On  an  objection  to  the  admisaion  of  the  depositions  :  Held^ 
that  defendants  having  an  attorney  of  record  in  the  proceedings  to  obtain  the  order 
of  seizure  and  sale,  the  case  was  not  one  for  the  appointment  of  a  curator  ad  hoc  i 
and  that  the  interrogatories,  not  having  been  served  on  the  defendants,  or  their 
counsel,  were  inadmissible. 

Appeal  from  the  District  Court  of  Pointe  Couple,  JNicholU,  J. 
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Garland,  J.  In  the  spring  of  1840,  Ann  Strother,  represent- 
ing herself  as  the  widow  and  executrix  of  the  late  Halsey  Town- 
send,  of  Mississippi,  authorized  and  assisted  by  her  husband,  R, 
M.  Strother,  presented  a  petition  to  the  Judge  of  the  District 
Court  of  Pointe  Coupee,  in  which  she  represented,  that  in  the 
ye<ir  1835,  she  had  recovered  two  judgments  against  the  plaintiff 
Lard,  one  in  her  own  right,  and  the  other  as  executrix  of  her  late 
husband.  The  first  for  $2005  25,  with  eight  per  cent  interest  from 
March  20th,  1836,  until  paid,  and  costs ;  and  the  second,  for  $1 102, 
with  like  interest  from  the  same  date,  and  costs.  On  the  26th 
of  April,  1838,  a  credit  was  entered,  which  reduced  the  amount 
due  on  the  two  judgments,  not  including  costs,  to  the  sum  of 
$2444,  which  she  claims,  with  eight  per  cent  interest  from  the 
last  date.  With  this  petition  two  judgments  were  presented,  ren- 
dered in  the  State  of  Mississippi,  which  were  prayed  to  be  made 
executory,  and  an  order  of  seizure  and  sale  was  issued  in  confor- 
mity to  law.  Under  this  writ,  a  tract  of  land,  and  several  slaves, 
were  seized  and  offered  for  sale  for  cash,  by  the  sheriff,  but  as 
two-thirds  of  the  appraisement  were  not  bid,  the  property,  by  con- 
sent of  the  parties,  was  immmediately  offered  on  twelve  months 
credit,  and  purchased  by  Lard,  who  gave  his  bond  to  Strother 
alone,  with  security  for  the  full  amount  claimed  of  him,  with  in- 
terest and  costs. 

A  few  days  before  the  bond  given  by  T^ard  became  due,  he 
commenced  this  suit,  for  the  purpose  of  attaching  the  debt  owing 
by  himself,  and  arresting,  by  injunction,  the  execution  about  to 
be  issued  on  the  bond.  He  represents,  that  Strother,  and  his 
wife,  in  her  own  right  as  legatee,  and  as  executrix  of  Halsey 
Townsend,  deceased,  are  indebted  to  him  $12,000,  with  eight  per 
cent  interest,  from  November,  1838,  until  paid.  He  states,  that 
previous  to  the  death  of  Townsend,  they  were  in  partnership, 
(for  a  purpose  not  explained) ;  that  their  accounts  were  in  the 
course  of  settlement  when  the  latter  died ;  that  after  his  decease, 
he  (plaintiff)  and  Townsend's  widow  appointed  arbitrators  to 
make  a  final  settlement  of  all  demands  and  accounts,  including 
the  notes  on  which  the  judgments  were  obtained.  He  avers,  that 
the  arbitrators  met  and  made  an  award  ;  that  Townsend's  wife 
said  at  the  time  that  she  had  lost  or  mislaid  the  notes  afterwards 
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sued  on,  but  promised  to  deliver  them  ;  that  by  this  award,  he 
(Lard)  became  indebted  to  Ann  Townsend,  (the  widow,)  $1860 
to  secure  the  payment  of  which  he  executed  in  her  favor,  in  May, 
1834,  a  mortgage  on  his  interest  in  the  Natchez  or  Lard's  Rail 
Road,  in  the  city  of  Natchez ;  but  that  she^  in  violation  of  her 
promise,  brought  suit  on  the  notes,  and  obtained  judgments, 
though  he  had  furnished  his  counsel  with  the  means  of  defence, 
which  means  his  counsel,  in  consequence  of  fraud  and  collusion 
with  Ann  Townsend,  failed  to  use ;  wherefore  he  allies,  that  the 
judgments  are  null  and  void.  He  states,  that  all  his  documents 
and  papers  are  withheld  by  his  counsel,  who  pretends  that  they 
are  lost  or  mislaid.  He  further  allies,  that  subsequent  to  the 
award  and  judgments,  Ann  Townsend  married  Strother  in  the 
State  of  Mississippi,  whereby  the  latter  has  become  entitled  to  all 
her  personal  rights,  property,  and  actions,  in  virtue  of  which,  he 
states,  that  Strother  has,  upon  the  authority  of  these  judgments 
and  the  mortgage  aforesaid,  obtained  from  Stephen  Duncan,  the 
president  and  agent  of  said  Rail  Road  Company,  the  proceeds,  for 
which  one-half  of  the  property  of  the  company  was  sold,  Strother 
in  virtue  of  the  aforesaid  mortgage  and  judgments  representing 
him  (Lard) ;  by  means  whereof  Strother  received  $18,000,  one- 
third  of  which  belonged  to  him  (Lard.)  He  alleges,  that  these 
$6000  were  received  in  the  year  1838,  and  that  in  virtue  of  the 
aforesaid  mortgage  and  judgments,  Strother  and  wife  have  since 
sold  the  other  half  of  his  (Lard's)  interest,  which  is  worth  $6000 
more,  which  they  have  received.  It  is  further  alleged,  that  the 
fact  of  the  receipt  of  these  $12,000  has  come  to  the  knowledge  of 
the  petitioner  since  he  signed  the  twelve  months  bond.  He 
avers,  that  the  two  judgments  were  in  fact  more  than  extinguish- 
ed by  compensation  before  the  order  of  seizure  and  sole  was 
issued.  He  alleges,  that  a  large  balance  is  due  to  him  on  account 
of  the  proems  of  the  rail  road,  which  he  claims  against  Strother 
and  wife,  against  whom  he  prays  for  an  attachment  to  seize  the 
debt  in  his  own  hands,  and  for  an  injunction  to  prevent  any  exe- 
cution from  being  issued  on  the  bond.  He  further  prays  for  a 
judgment  in  his  favor,  against  the  defendants,  for  the  balance 
due,  after  the  extinguishment  of  the  bond. 

Upon  the  affidavit  of  the  plaintiff,  and  on  his  giving  bond  and 
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security  in  the  sum  of  $9000,  an  attachment  and  injunction  were 
issued  ;  and  a  curator  ad  hoc  was  appointed  to  represent  the  ab- 
sent defendants,  upon  whom  the  petition  and  attachment  were 
served,  although  the  defendants  had  an  attorney  of  record  in  the 
case  of  the  application  for  the  order  of  seizure  and  sale.  It  may 
be  proper  to  observe,  that  this  curator  cut  hoc  seems  never  to  have 
acted  in  the  case,  or  to  have  taken  any  step  to  assist  the  defen- 
dants. 

At  the  first  term  of  the  court,  the  defendants  appeared  by  their 
counsel,  and  moved  to  dissolve  the  attachment,  because  the  per- 
son who  had  signed  the  bond  as  security  was  totally  insufficient ; 
and  also  to  dissolve  the  injunction,  for  the  same  cause,  and  for 
the  further  reason  that  the  affidavit  was  insufficient  and  informal. 
The  bond  required  to  be  given  was  for  $9000.  The  sheriff  was 
examined  as  a  witness,  who  said  that  he  considered  the  surety 
good  when  he  signed  the  bond,  but  he  does  not  certify  to  his 
solvency  at  the  time  of  the  trial.  Other  witnesses  were  examin- 
ed as  to  his  property,  and  the  defendants  showed  from  the  record 
of  mortgages  various  special  mortgages  and  judgments  recorded 
against  him,  amounting  to  a  large  sum ;  and  further,  that  since 
the  bond  was  signed,  the  surety  had  sold  to  a  free  colored  woman, 
as  the  deed  states,  for  cash,  a  tract  of  land,  which  constituted  a 
large  part  of  his  property. 

The  judge  decided  the  surety  to  be  sufficient,  as  under  the 
peculiar  circumstances  the  liability  of  the  surety  was  not  likely 
to  be  great ;  and  he,  therefore,  refused  to  dissolve  the  attachment. 
He  also  refused  to  dissolve  the  injunction,  considering  it  a  case 
coming  within  the  meaning  of  articles  739  and  740  of  the  Code  of 
iPractice.    He  also  held  the  affidavit  to  be  sufficient 

The  defendants  then  filed  their  answer,  containing  a  general 
denial,  a  plea  of  res  judicata,  and  an  allegation  that  all  the  rights 
which  Lard  ever  had  in  the  rail  road,  had  been  seized  and  sold 
in  the  year  1835,  under  an  attachment  taken  out  by  one  Noah 
Barlow. 

After  a  long  contest  in  the  inferior  court,  the  plaintiff  had  a 
judgment,  perpetuating  the  injunction  against  the  twelve  months 
bond,  on  the  ground  that  it  was  extinguished  by  the  funds  which 
Strother  had  received  from  the  rail  road,  or  its  proceeds,  and. 
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also,  recovering  from  Strother  and  wife,  in  solido,  the  sum  of  ^ 
$9438  72 :  from  which  they  have  appealed. 

In  this  court,  the  appellants  ui^e,  thai  the  judge  erred  in  refus- 
ing to  dissolve  the  attachment  and  injunction  on  accounr  of  the 
insufficiency  of  the  affidavit  and  of  the  surety  on  the  bond.  As 
relates  to  the  affidavit,  we  think  the  judge  did  not  err.  It  states, 
in  a  manner  sufficiently  clear,  the  allegations  relied  on,  and  com- 
plies with  the  provisions  of  the  C3ode  of  Practice  in  relation  to 
affidavits.*  But  we  differ  widely  with  the  judge  as  to  the  suf- 
ficiency of  the  surety  on  the  bond,  and  think  the  principle  he 
adopted,  of  looking  to  what  might  be  the  ultimate  liability  of  the 
surety,  instead  of  his  present  means,  as  one  that  may  lead  to 
dangerous  results.  Articles  30 11  and  3033  of  the  Civil  Code  pro* 
vide,  that  whenever  a  person  is  bound  by  law,  or  by  a  judgment, 
to  give  a  surety  he  must  present  one,  who  in  addition  to  other 
qualifications,  has  property  sufficient  to  answer  for  the  amount  of 
the  obligation  ;  and  article  3012  declares,  that  whenever  a  surety 
received  by  a  creditor,  either  voluntarily  or  by  the  direction  of 
the  law,  becomes  insolvent,  his  place  must  be  supplied  by  ano- 
ther. In  this  case  Lard  was  bound  to  give  security  for  $9000 ; 
he  offered  a  man  whose  debts  are  shown  to  amount  to  about 
$14,000,  and  his  property  to  $12,000.  The  sheriff  says  that  he 
considered  him  good  at  the  time  he  signed  the  bond ;  but  he  look- 
ed to  his  property,  without  knowing  any  thing  of  bis  liabilities. 
We  do  not,  under  the  evidence,  consider  James  Clemmons  as 
sufficient  surety  on  a  bond  for  $9000 ;  and  we  think  that  the 


*  The  affidavit  was  in  theae  words : 

Samuel  A.  Lard,  the  plaintiff  in  the  above  case,  makee  affidavit  that  Reuben  Str-o- 
ther^  and  his  wife,  Ann  Strother,  are  judtly  indebted  to  your  affiant  in  the  sum  of 
$6000 ;  that  said  Reuben  Strother,  and  his  wife  Ann  reside  out  of  the  State  of  Louisi- 
ana ;  that  they  have  become  indebted  to  this  affiant  in  the  aforesaid  sum  of  money 
since  the  rendition  of  two  judgments  against  this  affiant  in  the  Circuit  Court  of 
Adams  county,  in  the  State  of  Mississippi,  in  March,  1835,  &c. ; .  that  the  fact  of 
Strother  and  wife's  having  received  the  affiant's  interest  in  the  Natchez  Rail  Road, 
amounting  to  the  sum  of  9^000,  has  come  to  his  knowledge  since  he  purchased  his 
own  property,  and  gave  the  twelve  months  bond,  on  the  4th  June,  1840,  sold  under 
the  order  of  seizure  and  sale  issued  on  the  two  nidgments  rendered  in  the  Circuit 
Court  of  Adams  county,  Mississippi,  <Scc. 
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judge  ought  to  have  compelled  the  plaintiff  to  give  oiher  security, 
or  have  dismissed  the  attachment,  and  dissolved  the  injunction. 

On  tlie  trial,  various  bills  of  exception  were  taken,  which  are 
insisted  upon  here. 

The  first  is  to  the  admission  by  ihe  court  of  Noah  Barlow  to 
testify  as  a  witness,  on  the  ground  that  he  was  interested.  He 
stated  that  he  was  a  creditor  of  the  plaintiff ;  and  it  further  ap- 
peared that  all  his  (plaintiff's)  property  was  affected  by  the  debt 
claimed  by  the  appellants ;  wherefore  their  counsel  insists,  that 
Barlow  had  an  interest  in  defeating  their  claim,  as  its  defeat 
would  give  him  a  chance  of  being  paid.  This  may  be  true,  but 
it  has  been  long  settled,  that  the  fact  of  being  a  creditor  of  a  party 
to  a  suit,  does  not  disqualify  a  witness  from  testifying  in  it. 

The  next  objection  was,  that  Barlow  was  a  stockholder  in  the 
Rail  Road  Company,  and  was,  therefore,  incompetent.  We  see 
no  force  in  this  objection.  The  company  was  not  incorporated, 
and  though  it  had  been,  we  could  see  no  reason  or  authority  for 
excluding  one  partner  in  a  company,  from  testifying,  in  a  con- 
troversy between  two  of  his  associates,  in  relation  to  matters  in 
which  he  has  no  interest. 

The  defendants  next  objected,  that  the  parol  evidence  of  Bar- 
low was  not  the  best  which  the  nature  of  the  case  admitted ; 
that  he  could  not  testify  to  the  contents  of  papers  which  were  in 
writing ;  and  that  a  title  to  real  estate  could  not  be  proved  by  his 
parol  statements.  But  the  judge  overruled  all  the  objections,  and 
permitted  him  to  testify  generally.  We  think  that  in  some  of  the 
objections  of  the  defendants  there  is  much  force.  As  to  the  sale 
of  the  property  made  by  the  company  to  the  Corporation  of 
Natchez,  it  was  shown  to  have  been  made  at  auction,  and  a  con- 
veyance executed  in  writing.  The  mortgage  or  sale  made  by 
the  appellants  to  Roach,  and  that  from  Barlow  himself  to  the 
defendants,  were  also  in  writing.  No  reason  is  given  why  the. 
originals,  or  copies  of  these  instruments,  could  not  be  produced. 
No  effort  seems  to  have  been  made  to  procure  them,  and  they 
would  certainly  be  better  data  to  decide  on,  than  the  recollection 
of  the  witness  alone.  We  are  not  to  be  understood  as  deciding  that 
the  parol  evidence  cannot  be  admitted  at  all ;  but  that  some  cause 
should  be  shown  why  the  better  evidence  could  not  be  produced. 
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The  defendants  also  objected  to  the  reading,  on  behalf  of  the 
plaintiff,  of  certain  depositions  taken  before  Robitaille,  at  Natchez, 
on  a  number  of  grounds.  The  judge  overruled  these  objections, 
and  admitted  the  depositions  in  evidence,  to  which  the  appellants 
excepted.  The  first  objection  is,  that  the  interrogatories  were  not 
served  on  the  defendants,  or  their  counsel,  previous  to  sending 
them  to  obtain  the  answers  of  the  witnesses.  The  plaintiff 
shows,  that  previous  to  the  cause  being  at  issue,  he  had  filed  the 
interrogatories,  and  had  them  served  on  the  curator  ad  hoc 
whom  he  had  procured  to  be  appointed ;  and  this,  his  counsel 
contends,  is  sufiEicicnt,  and  so  thought  the  judge ;  but  we  cannot 
concur  in  the  opinion.  This  is  not  one  of  the  cases  in  which  a 
curator  ad  hoc  should  have  been  appointed,  and  the  one  named 
never  acted.  The  remedy  adopted  in  this  case  tb  bring  the  par- 
ties into  court,  is  by  attachment,  and  our  laws  point  out  a  plain 
course  to  be  pursued  in  sucli  cases.  If  the  appellants  had  no 
counsel  within  the  jurisdiction  of  the  court,  one  should  have  been 
appointed  for  them,  and  the  proceedings  have  been  conducted 
contradictorily  with  him ;  but  in  the  case  before  us,  the  appellants 
had  counsel  in  the  parish,  who  was  not  notified  of  these  interro- 
gatories. THfe  interrogatories  should  have  been  presented  to  the 
defendants,  or  to  their  counsel,  and  this  not  having  been  done, 
the  depositions  must  be  rejected. 

Without  the  testimony  of  Duncan,  Ferriday,  Taylor,  Vannen- 
con,  and  others,  there  is  not  sufficient  evidence  to  sustain  the 
judgment  of  the  lower  court ;  but  under  the  circumstances,  we  do 
not  think  it  would  be  just  to  non-suit  the  plaintifif,  who  seems  to 
have  equity  on  his  side. 

The  judgment  of  the  District  Court  is,  therefore,  annulled  and 
reversed,  and  the  cause  remanded  for  a  new  trial,  with  direc- 
tions to  the  Judge  below  on  the  trial  thereof,  to  conform  to  the 
principles  herein  expressed,  in  relation  to  the  security  on  the  at- 
tachment and  injunction  bond,  and  the  admission  or  rejection  of 
the  evidence,  and  otherwise  to  conform  to  law ;  the  plaintiff  pay- 
ing Ihe  costs  of  the  appeal. 

Patersotij  for  the  plaintiff. 

llsley  and  Stevens,  for  the  appellants. 
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Frederick  N.   Bissell  v.   Augustus   J.   Leftwich, 

AdmiDistrator. 

Appeal  from  the  Court  of  Probates  of  Iberville,  Dutton^  J. 

Garland.  J.  This  action  was  instituted  to  recover  the  amount 
of  an  account  for  the  board  and  lodging  of  the  deceased,  of  his 
wife,  and  a  small  servant  for  four  months  previous  to  January, 
1839;  for  washing  their  clothes  during  that  period;  for  the 
boarding  of  several  negro  children  under  ten  years  of  age,  and 
of  a  sick  negro  for  two  months.  The  defendant  answered  by 
a  general  denial,  a  plea  of  prescription,  and  a  demand  for  the 
hire  of  several-  slaves  belonging  to  the  wife  of  the  deceased. 
[There  was  a  judgment  in  favor  of  the  plaintiflF  for  $265,  from 
which  the  defendant  has  appealed.] 

The  evidence  shows  that  the  plaintiff  is  the  keeper  of  a  tavern 
or  boarding  house,  Lindsay  married  the  daughter  of  the  plain- 
tiff's wife,  in  the  month  of  August,  1838,  and  remained  with  her 
in  the  house  about  four  months,  for  which  the  sum  of  $200  is 
charged.  No  contract  is  shown  ;  but  the  residente  of  Lindsay 
and  his  wife  is  proved,  and  that  $50  per  month  for  board  is  a 
reasonable  price.  The  sum  of  $40  is  charged  for  washing  their 
clothes  during  that  period ;  but  there  is  no  evidence  to  sustain 
the  charge. 

As  to  the  charge  for  boarding  the  servant  and  young  children : 
It  appears  that  they  were  the  children  of  slaves  belonging  to 
Lindsay's  wife,  which  she  had  agreed,  previous  to  her  marriage, 
that  the  plaintiff  and  his  wife  should  hold  for  twenty  years,  if 
they  should  live  so  long,  or  during  their  respective  lives,  as  usu- 
fructuaries, for  which  a  fixed  sum  was  paid.  It  was  proved  that 
a  sick  negro  was  sent  to  the  plaintiff's  house  in  the  year  1839  ; 
and  that  the  charge  of  $60  for  board  and  attention  to  him  is  coi- 
rect. 

Article  3499  of  the  Civil  Code  declares  that  the  claims  of  inn- 
keepers and  such  others,  for  the  board  and  lodging  which  they 
furnish,  shall  be  prescribed  by  the  lapse  of  one  year.  Lindsay 
was  married  to  the  step-daughter  of  the  plaintiff  in  August,  1838 ; 
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they  remained  at  his  house  about  four  months  afterwards. 
Lindsay  died  iu  December,  1839 ;  and  no  claim  was  presented 
to  him,  or  to  his  administrator,  until  the  month  of  May,  1840. 
There  cannot  be  any  doubt  that,  for  three  of  the  months  charged, 
the  plea  of  prescription  must  prevail,  according  to  the  article 
3500  of  the  Code ;  and  the  testimony  induces  us  to  believe,  that 
one  year  had  expired  after  Lindsay  and  his  wife  left  the  plain- 
tiflf's  house,  before  he  (Lindsay)  died.  The  plaintiff  has  not 
shown  the  precise  dates,  and  thereby  leaves  his  claim  uncertain. 
The  presumption  as  to  prescription  is,  from  the  evidence,  in  favor 
bf  the  defendant ;  and  the  plaintiff  cannot  recover. 

We  have  before  said  that  there  is  no  evidence  to  support  the 
charge  for  washing.  As  to  the  claim  for  the  board  of  the  young 
slaves,  there  is  no  foundation  for  it  according  to  the  plaintiff's 
own  testimony.  He  and  his  wife  have  the  usufruct  of  the  father, 
mother,  and  elder  brother  and  sisters  of  these  children,  which  is 
proved  to  be  worth  $75  per  month ;  and  they  are  not  entitled  to 
any  thing  for  boarding  children,  to  whose  services  they  claim  a 
right  for  many  years  to  come. 

The  only  portion  of  the  plaintiff's  claim  sustained  by  the  law 
and  testimony,  is  that  for  the  boarding  and  attention  to  (he  sick 
negro. 

The  judgment  of  the  probate  court  is  therefore  annulled  and 
reversed  ;  and  it  is  ordered  and  decreed  that  the  plaintiff,  F.  N. 
Bissell,  do  recover  of  the  defendant,  Leftwich,  as  administrator 
of  Lindsay's  estate,  the  sum  of  sixty  dollars,  with  interest  at  five 
per  cent,  per  annum  from  the  31st  December,  in  the  year  1839, 
until  paid,  if  the  estate  be  able  to  pay  all  the  debts ;  the  said  sum 
and  interest  to  be  paid  in  the  due  course  of  administration,  ac- 
cording to  law.  The  costs  in  the  probate  court  to  be  paid  by  the 
defendant,  and  those  of  this  appeal  by  the  plaintiff. 

Labauve,  for  the  plaintiff. 

Edwards,  for  the  appellant. 
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DosiLLiAT  Orillion  and  others  v.  Honore  F.  Deblieux. 

Appeal  from  the  District  Court  of  Iberville,  Dutton,  J.,  pre- 
siding. 

Labauve,  for  the  appellants. 

Deblieux,  pro  se. 

Simon,  J.  The  plaintiffs  set  up  title  under  the  government  of 
the  United  States  to  a  tract  of  land,  which  they  describe  in  their 
petition  as  being  situated  on  the  right  bank  of  the  Mississippi, 
adjoining  and  in  the  Vear  of  the  lands  and  double  concession  of 
Joseph  Huguet,  and  surveyed  as  containing  about  one  hundred 
and  sixty  superficial  acres.  They  allege  that  this  tract  of  land, 
having  been  duly  entered  under  the  act  of  congress  of  the  l2th 
of  April,  1814,  and  paid  for  on  the  18th  of  February,  1824,  was 
afterwards  surveyed  and  located  by  the  government  in  or  about 
the  year  1830,  immediately  back  of,  and  adjoining  the  double  or 
second  concession  of  Joseph  Huguet,  as  specified  in  the  applica- 
tion, &c.,  and  described  as  section  or  lot  No.  98,  in  township  10, 
range  13  east,  and  as  being  the  same  that  Joseph  Lacroix  settled 
and  built  upon  under  the  said  act  of  congress. 

The  defendant  first  denies  that  the  plaintiffs  have  any  title  to 
the  land  by  them  claimed,  and  avers  that,  if  they  have  obtained 
any  title  to  it,  or  any  order  of  survey  or  location  of  any  claim 
thereon,  such  title  or  order  of  survey  or  location,  was  obtained 
illegally  and  through  fraud.  He  further  states  that  he  is  the 
owner  of  the  land  sued  for,  having  purchased  the  same  from  the 
United  States  on  the  27th  of  December,  1830 ;  that  after  having 
sold  it  to  one  Deslonde,  who  subsequently  conveyed  it  to  J.  B. 
Roy,  said  tract  of  land  was  re-purchased  by  respondent  from 
Roy's  successors.  He  further  avers  that  the  purchase  of  La- 
croix's  heirs,  on  the  18th  February,  1824,  on  which  plaintiflSs  rest 
their  claim,  cannot  be  made  to  apply  to  the  land  in  dispute ;  that 
the  purchase  of  Lacroix's  heirs  was  located  on  other  lands,  sub- 
sequently to  the  purchase  made  by  respondent  from  the  United 
States  ;  and  that  if  any  other  location  has  been  since  made,  the 
same  is  illegal  and  in  fraud  of  his  rights. 
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The  respective  titles  and  locations  of  the  parties  were  fully  in* 
vestigated,  and  judgment  having  been  rendered  below  in  favor  of 
the  defendant,  the  plaintiffs  appealed. 

The  evidence  shows  that,  under  the  actof  congress  of  the  I2th 
of  April,  1814,  the  heirs  of  Lacroiz,  on  the  I3th  of  March,  1820, 
filed  in  the  land  office  their  claim  or  pre-emption  right  to  a  tract 
of  land  described  as  "  a  tract  of  public  land,  in  the  parish  of 
Iberville,  on  the  right  bank  of  the  Mississippi,  and  adjoining  the 
land  surveyed  for  Joseph  Huguet  by  Walker  Gilbert,  principal 
deputy  surveyor  of  the  said  district,  or  a  second  concession ;" 
that,  on  the  17th  of  February,  1824,  the  Roister  issued  his  war- 
rcmt  or  certificate  at  the  foot  of  the  application,  stating  that  the 
claimants  were  entitled  to  160  superficial  acres  of  land,  as  applied 
for ;  that,  on  the  6th  of  April,  1823,  the  Register  had  given  ano- 
ther certificate,  in  which  he  certified  Lacroix's  pre-emption  claim, 
to  be  adjoining  lands  surveyed  for  Joseph  Huguet  by  Walker 
Gilbert ;  that,  on  the  18th  of  February,  1824,  the  heirs  of  La- 
croix  paid  the  Receiver  for  the  land  to  which  they,  in  their  ap- 
plication, claimed  a  pre-emption  right.  The  receipt  describes  the 
land  as  being  in  the  rear  of  lands  owned  by  Joseph  Huguet,  in 
the  parish  of  Iberville,  and  refers  to  the  R^ister's  certificate  No. 
34,  dated  the  day  previous.  The  order  of  survey  is  dated  the 
28th  of  October,  1825.  During  the  period  which  elapsed  be- 
tween the  application  and  the  payment,  it  appears  that  Joseph 
Huguet,  on  the  18th  April,  1822,  purchased  and  paid  for  Me  back 
land  or  second  concession  of  his  first  tract ;  and  that,  in  April, 
1834,  a  suit  was  instituted  by  the  present  plaintiffs  against  one 
Deslonde,  who  claimed  under  Joseph  Huguet,  for  the  same  tract 
of  land,  under  the  titles  produced  in  that  suit ;  and  this  contro- 
versy was  terminated  by  a  judgment  in  favor  of  the  defendant 
against  the  present  plaintiffs,  which  judgment  was  affirmed,  on 
appeal,  by  this  court.  9  La.  53.  The  question  there  was,  whe- 
ther the  plaintiffs  or  the  defendant  had  acquired  the  best  title 
from  the  government  of  the  United  States  to  the  land  in  contro- 
versy, as  it  appeared  that  the  location  of  both  was  to  be  on  the 
same  spot. 

It  is  also,  in  evidence  in  this  suit,  that,  on  the  21st  of  January, 
1831,  previous  to  the  institution  of  their  suit  against  Deslonde, 
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and  in  compliance  with  the  instructions  of  the  Surveyor  General} 
dated  the  31st  of  December,  1833,  the  plaintiffs'  claim  was  loca- 
ted by  regular  survey,  duly  approved ;  which  location  interfered 
with  that  of  Joseph  Huguet's  (^laim,  and  was  made  the  basis  of 
the  aforesaid  suit.  In  1 838,  after  the  suit  was  decided,  the  plain- 
tiffs caused  another  location  to  be  made,  interfering  with  the  lo* 
cation  of  the  present  defendant's  claim.  The  plat  of  this  loca- 
tion, though  objected  to  by  the  defendant,  was  admitted  in  evi* 
dence  by  the  judge  a  quo^  to  whose  opinion  the  defendant  ex- 
cepted. This  plat,  however,  though  certified  by  the  Surveyor 
General,  does  not  appear  to  have  ever  been  approved. 

The  evidence  shows,  further,  that  the  defendant  made  his  pur- 
chase of  the  tract  of  land  in  controversy  on  the  27th  of  Decem- 
ber, 1830 ;  his  receipt  states  that  the  sum  paid  by  him  is  in  full 
of  the  purchase  money  of  lot  98  of  public  lands,  township  10^ 
range  13  east,  in  the  south-eastern  district  of  Louisiana ;  and  the 
Register's  certificate  also  produced,  shows  that  the  purchase  was 
made  under  the  President's  proclamation,  dated  5th  June,  1830. 

It  is  worthy  of  remark  that  the  plaintiffs  have  not  made  any 
attempt  to  show  the  spot  on  \%  hich  their  improvements  existed, 
at  the  time  they  made  their  application  to  the  land  office.  Their 
claim  is  ei  pre-emption  right  founded  upon  actual  settlement  and 
occupancy.  They  state,  in  their  written  application,  that  J.  La- 
croix  did  actucdli/  inhabit  and  cultivate  the  land  claimed  from 
the  year  1812  until  his  death  in  1817.  As  it  would  have  been 
easy  for  them  to  establish  a  fact  of  such  importance,  the  absence 
of  any  proof  necessarily  raises  against  them  the  presumption  that 
the  location  claimed  by  them,  is  not  on  the  same  spot  which 
their  ancestor  inhabited,  and  which  he  cultivated  between  1812 
and  18L7. 

In  this  state  of  the  case,  it  appears  to  us  that  the  plaintiffs  have 
not  shown  any  right  or  title  to  the  tract  of  land  sued  for,  autho- 
rizing a  location  in  conflict  with,  and  in  preference  to  that  of  the 
defendant.  The  application  they  made  in  1820,  was  for  a  tract 
of  land  adjobmig  the  land  surveyed  for  Joseph  Huguei.  They 
call  it  a  second  concession  ;  and  at  that  time,  Joseph  Huguet  had 
not  acquired  any  right  or  title  to  the  tract  which  he  purchased  in 
April,  1822;  the  second  concession  was  still  vacant,  and  although, 
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in  1824,  the  land  purchased  hy  the  plaintiffs  is  described  as  being 
in  the  rear  of  lands  owned  by  Joseph  Huguet,  we  do  not  hesi- 
tate to  say  that  these  expressions  are  to  be  understood  in  reference 
to  the  first  application,  and  as  meaning  that  the  tract  of  land  pur- 
chased, was  situated  in  the  second  concession  of  Joseph  Huguet's 
front  tract,  and  was  to  be  there  located,  and  not  elsewhere.  The 
plaintiffs  themselves  understood  it  so,  when  they  located  their 
tract  in  conflict  with  that  of  Joseph  Huguet,  and  when  they  in- 
stituted their  action  against  Deslonde,  who  held  under  Huguet. 
The  survey  in  1833  was  made  at  their  request ;  it  was  to  serve 
as  the  basis  of  their  suit  against  Deslonde ;  and  whatever  subse- 
quent survey  they  may  have  caused  to  be  made  (after  they  were 
defeated  in  their  first  action,)  to  suit  their  own  purposes,  cannot 
now,  to  the  prejudice  of  other  persons,  change  their  first  location, 
which,  in  our  opinion,  vm^  in  accordance  with  the  real  purport  of 
their  title.  We  therefore  agree  with  the  judge  a  quo,  that  the 
evidence  shows  that  the  location  of  the  plaintiffs'  improvements 
or  settlement,  upon  which  they  claimed  their  right  of  pre-emption, 
was  not  upon  the  land  claimed  by  the  defendant. 

Judgment  affirmed. 


John  M.  Phillips  v.  Andrew  McCollom,  and  another. 

Appeal  from  the  District  Court  of  Ascension,  Dehlieux^  J. 

Garland,  J.  This  is  an  action  by  the  holder  against  the 
maker  and  endorser  of  a  promissory  note.  The  former  only  is 
before  us.  He  alleges  that  the  note  was  given  to  secure  the  pay- 
ment of  part  of  the  price  of  a  tract  of  land  near  the  mouth  of 
Red  River,  and  of  several  slaves,  cattle,  &c. ;  and  avers  that  the 
plaintiff  had  no  title  to  the  land,  and  could  not  convey  any ; 
wherefore  there  was  a  failure  of  consideration.  The  plaintiff 
had  a  judgment  below,  and  the  defendant  McCollom  has  ap- 
pealed. 

Previous  to  the  trial,  the  defendant  McCollom  interrogated  the 
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plaiatiff  as  to  the  consideration  of  the  note,  who  answered,  among 
many  other  things,  that  this  note  was  giren  in  renewal  of  one 
that  had  been  executed  to  secure  the  price  of  the  slaves  and  cattle, 
which  were  sold  separately  from  the  land,  and  at  a  different  time. 
This  answer  is  not  contradicted,  except  by  one  witness,  and 
settles  the  case,  as  the  title  to  the  slaves  and  cattle  is  not  contro- 
verted or  denied.  All  the  testimony  of  the  witnesses,  except  one, 
seems  to  relate  to  the  notes  given  to  secure  the  price  of  the  land. 

It  is  not  shown  that  the  defendant,  McCoUom,  or  his  partners, 
have  ever  been  disturbed  in  the  possession  of  the  land  or  slaves ; 
nor  have  they  ever  offered  to  return  them  to  the  plaintiff.  There 
is  no  equity  in  holding  on  to  the  property,  and  refusing  to  pay 
the  notes. 

M.  Taylor  J  for  the  plaintiff. 

llsley  4*  Nichollsy  for  the  appellant. 

Judgment  affirmed. 


John  Rucker  White  v.  Gelestin  Guyot. 

Appeal  from  the  District  Court  of  Lafourche  Interior, 
Nicholls  J. 

BuLLARD,  J.  White  having  sold  to  Guydt  two  slaves  and  re- 
ceived a  mortgage  to  secure  the  payment  of  the  price,  sued  out 
an  order  of  seizure  and  sale  at  the  maturity  of  tlie  first  note.  His 
proceedings  were  arrested  by  injunction,  obtained  on  an  allega- 
tion that  one  of  the  slaves,  a  female,  was,  at  the  time  of  the  sale, 
afflicted  with  disgusting  diseases  which  rendered  her  absolutely 
useless,  and  that  he  (Guyot)  would  not  have  purchased  her,  had 
he  known  of  their  existence.  He  further  charges  that  the  vendor 
represented  the  slaves  to  be  good,  useful,  and  efficient,  and*fiee 
from  any  disease ;  and  that  he  knew  that  the  slave,  Fanny,  was  not 
sueh  as  he  represented  her  to  be.  He  further  represents,  that  the 
vices  of  body  were  such  as  not  to  be  discoverable  on  simple  in- 
spection.   He,  therefore,  prays  for  a  rescission  of  the  sale,  and  for 
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two  hundred  dollars  as  damages  for  the  trouble  and  expe^ise  he 
has  been  put  to  in  defending  the  suit,  and  supporting  said  slave. 

The  vendor  is  appellant  from  a  judgment  cancelling  the  sale 
of  Fanny,  and  awarding  one  hundred  and  forty  dollars  as  dama- 
ges. 

The  evidence  leaves  it  doubtful  whether  the  disease  with  which 
the  slave  was  affected  was  venereal  otfluor  allms.  The  medical 
gentlemen  who  were  examined  could  not  be  expected  to  agree 
perfectly  in  the  matter.  It  CQunot  be  expected  of  us,  to  follow 
them  in  the  disgusting  details  of  such  a  case.  Suffice  it  to  say, 
that  the  whole  evidence  together  leaves  it  doubtful  in  our  minds, 
whether  the  plaintiff  be  entitled  to  the  relief  he  has  sought,  more 
especially  as  it  would  seem  that  the  slave  is  now  in  better  health. 
Justice,  in  our  opinion,  requires  that  the  case  should  be  remanded 
for  a  new  trial. 

It  is  ther^ore  ordered  and  decreed  that  the  judgment  of  the 
District  Court  be  reversed,  and  that  the  case  be  remanded  for  a 
new  trial ;  and  that  the  costs  of  the  appeal  be  paid  by  the  ap- 
pellee. 

Beatty,  for  the  appellant. 

Tkibodeatix  and  Cde^  for  the  defendant. 


EzEKiEL  Hum  and  another  v.  The  Union  Bank  of  Louisiana. 

The  provision  of  art.  2976  of  the  Civil  Code  that  "  the  attorney  ia  answerable  for  the 

person  subatitated  by  him  to  manage  in  his  stead,  if  the  procnration  do  not  empower 

*him  to  sabstitiite/*  implies  that  he  is  not  answerable  if  it  did  so  empower  him  ;  and 

the  power  is  implied  whenever  the  principal  knew  that  the  mandatary  would  be 

obliged  to  act  by  a  substitate. 

Bills  of  exchange  and  promissory  notes  are  generally  placed  with  a  bank  for  collection, 
with  a  notary  for  protest,  and  with  an  attorney  to  be  put  in  suit.  In  such  cases 
where  the  baftk,  the  notary,  or  the  attorney  is  omni  exeeptione  majnr,  an  agent 
who  may  have  received  the  note  for  coilectioni  will  not  be  responsible  for  their  neg- 
lect or  misconduct. 

Appeal    from    the    Commercial    Court    of    New    Orleans, 
Watts^  J. 
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Martin,  J.  The  Union  Bank  is  appellant  from  a  judgment, 
by  which  the  plaintiffs  have  recovered  the  amount  of  a  note  sent 
to  it  for  collection,  payable  in  Natchez,  and  by  it  sent  for  collec- 
tion to  a  bank  there,  Which  received  the  amount  and  afterwards 
failed  to  pay  it  over.  The  evidence  shows  that  the  bank  was  in 
the  habit  of  collecting  notes  sent  by  the  plaintiffs,  who  reside  in 
Philadelphia,  and  charged  a  commission  therefor.  The  note 
reached  New  Orleans  on  the  22d  of  February ;  was  sent  to  the 
Commercial  Bank  of  Natchez  immediately,  and  notice  thereof 
given  to  the  plaintiffs  on  the  next  day.  The  defendants  resist 
the  claim  on  the  ground  that  they  employed  a  competent  and 
solvent  agent,  in  good  credit  at  the  time,  to  collect  the  money. 
The  court  was  of  opinion  '^  that  there  are  many  cases  in  which 
this  plea  would  be  a  good  defence.  If  a  bank  employ  a  notary 
of  good  standing  to  protest  a  bill,  or  a  merchant  place  a  note  for 
collection  in  the  hands  of  an  attorney  of  good  standing,  they  would 
not  be  responsible  for  the  conduct  of  a  person  so  selected  as  they 
are  obliged  to  employ  persons  of  that  description,  lionised  by  law. 
But  with  regard  to  commercial  agencies  it  is  otherwise.  The  de- 
fendants were  at  liberty  to  decline  the  agency,  andlhere  was  suffi- 
cient time^between  the  22d  of  February  and  the  22d  of  March,  to 
have  notified  the  plaintiffs  to  appoint  some  other  agent.  If  the 
time  had  been  too  short  for  the  purpose,  they  might  have  for- 
warded the  note  for  collection  to  some  proper  agent  at  Natchez, 
and  have  notified  immediately  the  plaintiffs  that  they  had  done 
so,  at  his  risk  ;  but  when  they  undertook  the  agency  themselves, 
and  declared  their  intention  to  charge  a  commission  for  it,  they 
bound  themselves  for  the  acts  and  conduct  of  the  agent  whom 
they  selected." 

The  judge,  in  our  opinion  erred.  There  is  no  evidence  that 
the  notes  sent  by  the  plaintiffs  to  the  defendants  for  collection, 
theretofore,  were  payable  at  a  distance  from  New  Orleans.  The 
defendants,  on  receiving  the  note,  immediately  expressed  their 
unwillingness  to  attend  to  the  collection  of  notes  payable  out  of 
the  city.  The  Civil  Code,  art.  2976,  provides  that  "  the  attorney 
is  answerable  for  the  person  substituted  by  him  to  manage  in  his 
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stead,  if  the  procuration  did  not  empower  him  to  substitute." 
This  is  an  affirmative  pr^nant  with  the  negative,  that  he  is  not 
answerable  if  the  procuration  did  empower  him  to  substitute. 
This  power  is  implied,  whenever  the  principal  knows  that  the 
mandatary  will  necessarily  be  obliged  to  act  by  a  substitute. 
The  plaintiffs  knew  that  the  bank  could  not  go  personally  to 
Natchez,  nor  send  its  cashier  there,  because  his  atxsence  would 
have  been  extremely  inconvenient  to  them,  and  his  travelling  ex- 
penses burthensome  to  the  plaintiffs ;  so  that  they  could  not  ex- 
pect that  the  defendants  would  resort  to  any  othei;  than  the  ordi- 
nary mode  of  collection,  to  wit :  the  agency  of  a  bank  at  the  place 
where  the  note  was  payable.  The  power  of  using  another  bank 
as  a  substitute,  was,  therefore,  implied.  The  judge  appears  to 
think  that  the  defendants  might  have  declined  the  agency,  as  it 
was  of  a  different  kind  from  that  in  which  it  had  been  theretofore 
employed*  It  does  not  appear  to  us  that  this  would  have  been 
safe,  as  there  was  not  sufficient  time.  The  note  was  sent  from 
Philadelphia  on  the  8th,  and  reached  New  Orleans  on  the  22d, 
being  fourteen  days  on  its  way.  It  was  payable  on  the  22d  of 
March,  twenty-eight  days  after  it  reached  the  bank.  It  is,  there- 
fore, probable  that  it  would  have  required  fourteen  days  to  return 
to  Philadelphia  and  probably  as  many  to  come  from  thence  to 
Natchez ;  so  that  the  least  failure  in  the  mail  might  have  prevented 
its  timely  protest.  The  judge  thinks  that  the  plaintiffs  ought  to 
have  been  informed  that  the  note  was  sent  to  the  Commercial 
Bank  at  Natchez  at  their  risk.  We  are  unable  to  see  the  utility 
of  this.  If  the  law  and  the  circumstances  rendered  the  defendants 
obnoxious  to  the  risk,  they  could  not  have  transferred  it  to  the 
plaintiffs  and  liberated  themselves  from  it  by  informing  them  that 
the  note  was  at  the  plaintiffs'  risk.  In  commercial  matters,  bills 
and  notes  are  generally,  we  might  almost  say,  universally  placed 
in  a  bank  for  collection,  in  a  notary's  office  for  protest,  in  that  of 
an  attorney,  to  be  put  in  suit.  In  either  case,  when  the  bank,  the 
notary,  or  the  attorney  is,  amni  exceptione  major,  the  agent  who 
received  the  note  is  free  from  responsibility,  on  account  of  the 
neglect  or  misconduct  of  the  bank,  the  notary,  or  the  attorney. 
It  is  therefore  ordered,  that  the  judgment  of  the  Commercial 
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Court  be  annulled  and  reversed,  and  that  ours  be  for  the  defend- 
ants, with  the  costs  in  both  courts. 

PoitSi  for  the  plaintifis* 

H.  R.  Denisj  for  the  appellants.*^ 


Thomas  W.  Collins  and  another  v.  Pxtbr  Dalt  and  others. 

The  purchaser  at  a  sheriff  *a  aale  cannot  refoae  to  pay  the  price  he  has  bid,  on  the 
ground  that  there  existed  mortgages  on  the  property  of  an  older  date  than  that 
under  which  he  purchased,  or  that  the  legal  formalities  have  not  been  complied 
with,  unless  he  has  been  disturbed  in  his  possessioq^  or  has  just  reason  to  apprehend 
that  he  will  be.    C.  P.  710. 

Appeal  from  the  City  Court  of  New  Orleans,  Cooleff,  J. 

Garland,  J.  Daly  obtained  two  judgments  against  Donald- 
son as  drawer,  and  Walker  as  endorser  of  a  promissory  note.  On 
one  of  them  an  execution  was  issued,  and,  by  the  consent  in 
writing  of  the  wife  of  the  endorser,  two  lots,  which  she  had  some- 
time before  purchased,  were  seized,  and  sold  on  twelve  months 
credit,  to  satisfy  the  execution.  They  were  adjudged  to  Don- 
aldson, who  executed  three  twelve  months  bonds  to  the  City 
Marshal,  amounting  together  to  about  $470,  on  which  Collins 
became  security.  The  bonds  were  not  paid  when  due.  An  exe- 
cution was  issued  and  levied  on  the  lots,  which  were  sold  for 
$136  in  cash.  For  the  purpose  of  making  the  balance  of  the 
money,  a  seizure  was  made  of  certain  rights  and  credits  belonging 
to  Collins,  whereupon  he  and  Donaldson  presented  a  petition, 
stating  that  Daly  had  obtained  a  judgment  against  Walker  alone ; 
and  that  under  it,  the  aforesaid  lots  had  been  seized,  sold,  and 
purchased  as  before  stated,  and  again  sold.  The  petitioners  aver 
that  they  have  since  discovered  that  the  lots,  although  sold  as 
clear  of  mortgages,  and  as  the  property  of  Walker's  wife,  in  fact 
belonged  to  the  community  between  Walker  and  his  wife,  and 
that  they  are  encumbered  with  various  mortgages  greatly  exceed* 
ing  their  value.  They  further  allege,  that  if  the  property  really 
belongs  to  Walker's  wife,  it  is  not  liable  to  seizure  and  sale  for 
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the  debts  of  her  husband,  even  with  her  consent ;  and  that  the 
deed  from  the  marshal  conveys  all  the  right  of  Walker's  wife  to 
the  lots,  instead  of  that  of  Walker  himself  They  aver  that  for 
these  reasons  they  have  refused  to  pay  the  twelve  months'  bonds ; 
they  pray  for  an  injunction  against  the  marshal  of  the  City 
Court,  Daly,  and  Walker,  and  his  wife,  and  for  a  rescission  of  the 
sale. 

The  answer  is  a  general  denial ;  an  averment  that  the  lots 
were  sold  to  pay  a  debt  due  by  Donaldson ;  and  that  he  knew 
every  thing  about  the  title  to,  and  incumbrances  on  the  lots.  The 
defendants,  therefore,  pray  for  a  dissolution  of  the  injunction,  and 
for  a  judgment  against  the  petitioners,  and  their  security,  in  solido, 
for  ten  per  cent  interest  on  the  amount  due,  and  for  twenty  per 
cent  damages. 

The  court  below  dissolved  the  injunction,  allowing  interest 
and  damages;  and  the  plaintiffs,  with  their  security  have  ap- 
pealed. 

We  have  not  a  doubt  of  the  correctness  of  the  judgment.  On 
the  pait  of  Donaldson,  neither  law  or  equity  will  sustain  him. 
Under  an  execution  against  the  endorser  of  his  note,  the  property 
of  the  wife  of  the  endorser  was  seized  by  her  consent ;  he  (Don- 
aldson)  purchases  it  on  twelve  months  credit ;  and,  at  the  expi- 
ration of  the  time,  instead  of  paying  his  debt,  and  restoring  to  her 
the  property,  he  permits  it  to  be  sold,  and  afterwards  attempts  to 
set  aside  the  sale  by  pretending  that  there  were  defects  in  the 
title  to  the  lots,  which  he  ought  as  an  honest  man,  to  have  pro- 
tected from  sale,  and  have  restored  to  the  rightful  owner. 

It  is  the  well  established  doctrine  of  this  court,  that  the  pur- 
chaser at  a  sheriff's  sale  cannot  refuse  to  pay  the  price  he  has  bid, 
on  the  ground  that  there  existed  mortgages  on  the  property  pre- 
vious to  that  under  which  he  buys,  or  that  the  legal  formalities 
have  not  been  complied  with,  unless  he  has  been  disturbed  in  his 
possession,  or  has  just  reason  to  apprehend  it.  Such  is  the  lan- 
guage of  article  710  of  the  Code  of  Practice,  and  of  the  court 
under  the  law  as  it  existed  previously.  4  Mart.  400.  3  Mart. 
N.  S.  220,  674.  6  lb.  79.  Donaldson  has  not  shown  any 
disturbance  of  his  possession  of  the  lots,  nor  any  reasonable  ap- 

Vol.  IV.  15 


114  NEW  ORLEANS, 


Roasse  and  others  ▼.  Wheeler  and  wife. 


prehensions  of  it ;  and  the  zeal  now  shown  to  protect  the  interest 
of  Walker's  wife  comes  rather  too  late  to  obtain  credit  for  sin- 
cerity.   We  shall  leave  it  to  her  care,  and  that  of  her  husband. 

The  appellees  have  asked  us  to  amend  the  judgment  of  the 
City  Court  in  their  favor,  by  allowing  ten  per  cent  interest  on 
the  amount  enjoined,  and  twenty  per  cent  damages  against  the 
plaintiffs  and  their  surety.  The  case  presents  so  little  equity, 
that  we  think  it  but  right  to  make  the  plaintifis  pay  a  higher  rate 
of  damages  than  that  allowed  by  the  judge  below. 

The  judgment  of  the  City  Court  is  therefore  amended,  by  al- 
lowing the  plaintifis  twenty  per  cent  damages,  to  wit,  the  sum 
of  sixty-eight  dollars  and  fifty  cents ;  and  in  other  respects  it  is 
affirmed,  with  costs. 

Preaux,  for  the  appellants. 

Bartlette,  for  the  defendants. 


Adeline   Roussb  and  others  v,  Samuel  Smith  Wheeler 

and  wife. 

Property  parcha^ed  with  the  paraphernal  funds  of  the  wife,  only  becomes  her  sepa- 
rate property  while  she  keeps  the  administration  of  her  separate  estate,  and  when 
the  title  is  taken  in  her  own  name,  either  as  a  purchase  with  the  funds  which  she 
administers  herself,  or  as  a  datum  en  payemefU  made  to  her  by  the  debtor  of  a  sepa- 
rate and  paraphernal  debt. 

Property  purchased  during  marriage  in  the  name  of  the  husband  and  wife,  though  paid 
for  in  whole  or  in  part  by  the  funds  of  the  wife,  will  belong  to  the  community  of 
acquets,  but  subject  to  a  charge,  in  her  favor,  for  the  amount  by  which  the  commu- 
nity may  have  been  thereby  benefited  ;  and  she  will  have,  as  in  the  case  of  her  pa- 
raphernal funds  having  been  used  by  the  husband  for  his  individual  benefit,  a  mort- 
gage on  all  his  property  for  the  reimbnrsement  thereof.    C.  C.  2367. 

A  wife  cannot  bind  herself  in  sdlido  with  her  husband,  for  a  debt  contracted  during  the 
marriage,  on  account  of  the  community.    C.  C.  2413. 

An  assignment  by  the  husband  of  a  paraphernal  debt  due  to  the  wife,  in  payment  for 
property  purchased  in  the  name  of  the  community,  will  be  valid,  where,  by  the  con- 
tract of  marriage,  the  administration  of  her  paraphernal  property  is  entrusted  to 
him ;  but  he  will  be  responsible  to  her  for  the  reimbursement  of  its  amoant.  C.  G. 
2367. 
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Appeal  from  the  District  Court  of  Lafourche  Interior,  De- 
blieuxy  J. 

Simon,  J.  The  fiicts  of  this  case,  are  these :  In  February,  1829, 
the  defendant  Wheeler,  contracted  marriage  with  his  co-defen- 
dant who  was  a  widow.  A  marriage  contract  was  passed  be- 
tween the  parties,  by  which  it  was  stipulated  that  the  property 
brought  in  marriage  by  the  future  wife,  as  well  as  that  which 
may  accrue  to  her  thereafter  by  succession,  donation,  legacy,  or 
otherwise,  shall  be  considered  as  paraphernal,  and  that  the  same 
shall  be  administered  by  the  husband,  and  shall  be  alienable,  and 
liable  to  mortgage,  by  and  with  his  consent.  In  February,  1833, 
the  parties  sold  and  conveyed  to  Collins,  the  property  brought 
into  the  marriage  by  the  wife,  and  other  property  acquired  by  the 
husband  during  the  marriage.  The  sale  was  made  on  long  terms 
of  credit,  the  three  last  instalments,  of  $3000  each,  falling  due  in 
March,  1841, 1842,  and  1843.  In  February,  1836,  the  defendant 
purchased  of  the  plaintiffs'  ancestor,  John  Rousse,  a  tract  of  land, 
and  a  certain  mortgage,  with  other  debts  due  to  Rousse  from  va- 
rious individuals.  The  sale  was  made  to  the  defendants  jointly 
and  severally^  and  to  their  heirs  and  assigns^  for  and  in  con- 
sideration of  the  sum  of  $9743,  64,  which  the  purchasers  pro- 
mised, in  solidOf  to  pay  to  the  vendor,  as  follows :  $743,64  as 
soon  as  so  much  shall  have  been  collected  by  the  defendants  on 
the  divers  claims  therein  detailed ;  and  as  to  the  balance  of  $9000, 
it  was  stipulated  that  it  should  be  paid  out  of  the  collections  to  be 
made  by  Wheeler,  on  or  before  the  fi^st  day  of  March,  t846,  but 
not  before  the  first  of  March,  1841,  provided  the  purchasers,  or 
either  of  them  do  pay  annually,  interest  at  the  rate  of  eight  per 
cent  per  annum  on  all  sums  due  and  collected,  according  to  cer- 
tain modifications  and  further  stipulations  contained  in  the  nota- 
rial deed  of  sale.  It  was  further  stipulated,  that,  as  collateral 
security  for  the  balance  of  $9000,  the  purchaser  should  assign  the 
three  last  instalments  due  to  them  by  Collins,  amounting  to  a 
like  sum  of  $9000,  for  the  price  of  the  property  sold  to  him  by 
the  defendants ;  the  defendant  being,  however,  entitled  to  redeem 
the  assignment  and  to  collect  the  instalments,  on  paying  the 
amount  thereof  to  the  vendors,  Rousse  and  wife,  in  discharge  of 
the  balance  due  on  the  sale,  and  the  interest  then,  accrued  thereon, 
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or  OQ  their  giving  new  collateral  secarity  for  the  said  balance,  or 
any  part  thereof  then  due. 

The  plaintiffs,  the  widow  and  heirs  of  Rousse,  now  seek  to 
enforce  their  right  against  Wheeler  and  his  wife,  by  virtue  of  the 
stipulations  contained  in  the  above  mentioned  act  of  sale,  .and 
they  olaicn  judgment  against  them  for  the  sum  of  $8000,  (the  ba- 
lance remaining  due,)  with  interest  at  the  rate  of  eight  per  cent, 
from  the  1st  of  April,  1841 ;  further  praying  that  the  debt  due  by 
Collins,  may  be  assigned  to  them  for  as  much  as  it  will  pay. 

The  defendant  Wheeler's  wife,  answered,  that  she  admitted 
having  signed  the  act  of  sale  mentioned  in  the  plaintiffs'  petition, 
by  which  she  and  her  husband  bound  themselves,  in  solidoy  for 
the  price  therein  stipulated ;  but  that  the  sale  was  in  fact,  a  sale 
to  her  husband,  as  the  head  <^  the  community ;  that  she  was  not 
individually  interested  in  the  purchase ;  and  that  she  derived  no 
advantage  or  benefit  from  the  same.  She  further  averred  that, 
by  signing  the  act,  she  did  not  become  bound  and  liable,  either 
as  principal  or  as  security,  in  her  separate  capacity,  and  that  her 
separate  property  can  in  no  manner  be  held  responsible  for  the 
payment ;  that  the  property  sold  to  Collins,  a  part  of  the  price  of 
which  is  alleged  to  have  been  assigned  as  collateral  security,  was 
her  separate  property ;  and  that  the  plaintiffs  are  not  entitled  to 
have  the  debt  due  by  Collins  sold  to  satisfy  their  claim,  or  to 
have  the  same  transferred  to  them.  Wherefore  she  prayed  that 
the  sale  made  by  Rousse  and  wife  be,  as  to  her,  declared  null  and 
void  ;  and  tliat  the  debt  due  by  Collins  be  declared  not  pledged, 
or  in  any  other  manner  bound  for  the  payment  of  the  plaintiffs' 
claim. 

This  case  was  submitted  to  the  lower  court  on  the  questions 
agreed  upon  by  the  counsel  of  the  parties,  to  wit:  "Whether 
Wheeler's  wife  was  personally  liable  in  all,  or  any  part  of  her  in- 
dividual property,  for  the  amount  of  the  price  contracted  by  her- 
self and  husband  to  be  paid  to  Rousse  and  wife,  by  the  act  of  sale 
declared  upon  by  the  plain  tifl&?  And  whether,  supposing  that  she 
is  not  personally  liable  under  said  sale  for  the  price,  the  assign- 
ment of  the  debt  of  Collins,  stipulated  in  the  sale,  be  valid,  if  said 
debt  be  due  as  the  price  of  Wheeler's  wife's  separate  property  ?" 
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These  questions  were  answered  negatively  by  the  judgment  ren- 
dered below,  from  which  the  plaintiffs  have  appealed. 

It  is  first  contended,  on  the  part  of  the  plaintiffs,  th|Lt  the  wife 
could  legally  invest  her  paraphernal  effects  in  any  species  of  pro- 
perty, real  or  person9l ;  and  that  any  property  which  she  might 
buy  with  her  paraphernal  effects,  or  obligations,  became  parapher- 
nal. Hence  it  is  argued,  that  the  contract  of  sale  under  conside- 
ration was  executed  for  the  purpose  of  investing  Mrs.  Wheeler's 
claim  against  Collins  in  the  purchase  of  property ;  and  that  such 
property,  so  far  as  paid  for  with  her  funds,  does  not  belong  to  tlie 
community,  but  to  her  individually. 

We  have  already  seen  that  the  purchase  was  made  by  the  hus* 
band  and  wife  jointly  and  severally,  without  any  disiinction  having 
been  made  between  the  portion  of  the  price  to  be  paid  with  the 
wife's  funds,  and  that  to  be  paid  with  the  funds  of  the  husband, 
or  those  of  the  community.  It  was  a  purchase  made  by  the  two 
spouses  during  the  marriage,  to  be  paid  for  with  the  funds  of  both, 
and,  if  insufficient,  with  those  of  the  community.  The  wife's 
property  was  not,  then,  under  her  administration  or  control ;  and 
although  a  part  of  the  proceeds  of  the  sale  of  her  properly  to  Col- 
lins, was  assigned  as  collateral  security,  for  the  payment  of  the 
purchase  money,  it  is  clear  that  it  was  not  given  in  payment,  and 
that  its  amount  was  not  reinvested  in  the  purchase  of  the  property 
sold  by  Rousse  to  herself  and  her  husband.  By  her  marriage 
contract,  the  property  of  the  wife  was  declared  to  be  paraphernal. 
It  was  immediately  placed  under  the  administration  of  her  hus- 
band, with  a  power  to  alienate  and  mortgage  it  as  she  pleased, 
provided  his  consent  was  obtained ;  and  accordingly,  the  same 
was  sold  to  Collins,  by  both  husband  and  wife,  for  a  certain  price, 
which  was  received  in  lieu  of  her  paraphernal  property,  and 
which  went  back  under  the  administration  of  the  husband,  as 
paraphernal  funds.  Mrs.  Wheeler  never  resumed  the  adminis- 
tration of  her  paraphernal  estate ;  it  always  remained  under  the 
control  of  her  husband ;  and  although  she  appeared  in  the  act  in 
which  a  part  of  the  price  to  be  paid  by  Collins  is  assighed  to  the 
vendors,  we  cannot  view  this  as  an  act  of  administration  on  her 
part,  sufficient  to  show  that  she  really  intended  to  invest  those 
fimds,  not  then  under  her  actual  administration,  in  the  purchase 
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of  property.  In  the  case  of  D&minguez  ^^  Lee  ei  cd.,  IT.La. 
300,  we  said,  that "  property  purchased  with  the  paraphernal  funds 
of  the  wife,  only  becomes  her  separate  property,  as  long  as  she* 
keeps  the  administration  of  her  separate  estate,  and  when  the  title 
is  taken  in  her  own  name,  either  as  a  purchase  with  the  funds 
which  she  administers  herself,  or  as  a  dation  en  payemcrU  made 
to  her  by  the  debtor  of  a  separate  and  paraphernal  claim."  That 
doctrine  was  again  sanctioned  by  this  court  in  the  case  of  Terrell 
V.  CutreTj  I  Robinson,  367,  in  which  we  recognized  the  wife's 
right  to  reinvest  the  proceeds  of  the  property  by  her  disposed  of, 
while  in  the  administration  of  her  paraphernal  property,  as  a  re- 
investment of  money  under  her  control.  Here,  there  was  no  such 
reinvestment  in  view.  Nay,  the  wife  even  disclaims  in  her  an- 
swer any  such  intention.  The  act  of  sale,  by  itself,  does  not 
show  any  such  object  in  the  contract ;  and,  in  our  opinion,  the 
property  acquired  from  Rousse  and  wife,  though  partly  bought 
with^  or  the  price  thereof  secured  by  the  transfer  or  assignment 
of  a  debt  proceeding  from  the  sale  of  the  wife's  paraphernal  pro- 
perty, properly  belonged  to  the  community,  as  having  been  pur- 
chased by  the  two  spouses  during  the  marriage.  Civil  Code, 
arts.  2314  and  2371,  10  La.  180.  Such  purchase,  however,  if 
made,  or  paid  for,  with  funds  belonging  to  the  wife,  should  enter 
into  the  community  of  cLcquets  and  gains,  with  a  legal  charge 
against  it  in  her  favor,  for  the  amount  of  the  price  of  part  thereof 
from  which  the  community  may  have  been  benefited ;  and  with 
a  mortgage  on  all  the  property  of  the  husband  for  the  reimbursing 
of  the  same.    Civil  Code,  art.  2367. 

The  contract  under  consideration  being  viewed  in  this  light, 
what  is  the  nature  of  the  wife's  obligation  therein  contained  ? 
The  purchase  was  made  for  the  community  by  the  husband,  who 
is  the  head  or  master  thereof.  In  making  the  purchase,  he  con- 
tracted a  debt  for  the  payment  of  which  his  wife  bound  heiself 
in  solido  with  him ;  and  this  is,  on  her  part,  a  personal  obliga- 
tiony  independent  of  the  assignment  of  the  debt  due  by  Collins, 
which  we*  shall  have  occasion  to  consider  hereafter.  The  pur- 
chase having  been  made  on  account  of  the  community,  it  is  clear 
that  the  wife  cannot  bind  herself  in  solido  with  her  husband  for 
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a  debt  contracted  during  the  marriage.      The  hnsband  alone 
should  be  bound.    Civil  Code,  art.  3412,  I  Robinson,  218. 

It  has  next  been  urged  that,  even  supposing  that  the  whole 
of  the  property  bought  of  Rousse  became  community  property, 
the  husband  had,  with  the  assent  of  his  wife,  the  right  to  alienate 
her  paraphernal  effects,  and  had  even  alone,  the  right  of  alien^ 
ating  her  paraphernal  moveable  effects  or  obligations.  Hence, 
we  suppose  it  is  inferred  that  he  could  validly  assign  to  the  ven- 
dors of  the  conmiunity  property,  the  amount  of  the  debt  due  by 
Collins,  or  apply  the  proceeds  thereof  to  the  payment  of  its  price. 
By  the  marriage  contract  already  noticed,  we  have  seen  that  the 
wife's  paraphernal  property  was  put  under  the  control  and  admin- 
istration of  the  husband.  This  was  an  assent,  on  the  part  of  the 
wife,  to  the  husband's  investing  her  paraphernal  funds  in  the  way 
he  pleased.  He  had  a  right  to  receive  her  moneys,  and  as  long 
as  he  retained  the  administration,  he  was  even  considered  by  law 
as  having  under  his  exclusive  control,  and  being  entitled  to  re« 
cover  in  his  own  name,  the  debts  due  to  his  wife.  Code  of  Prac*- 
tice,  art.  107.  4  La.  484.  If  so,  could  not  the  husband  transfer 
the  debt  due  by  Collins  in  payment  of  the  purchase  of  community 
property?  Is  there  any  difference  between  the  defendant  Whee- 
ler's receiving  the  funds  from  Collins,  and  paying  them  over  to 
the  plaintiffs,  and  his  assigning  the  claim  to  his  vendqrs  in  pay- 
ment of  the  purchase  ?  We  think  not.  In  both  cases,  the  funds, 
or  the  debt  are  in  his  hands  and  under  his  control,  as  administra- 
tor of  his  wife's  paraphernal  estate ;  and  in  both  cases,  he  is  re- 
sponsible to  his  wife  for  the  reimbursement  of  the  paraphernal 
funds,  or  debt,  which  may  have  been  used  by  him  for  his  indi- 
vidual interest,  or  for  the  benefit  of  the  community.  Civil  Code, 
art.  2367.  Nay,  we  have  already  said  that  in  the  latter  case,  this 
constituted  in  her  favor  a  legal  charge  against  the  community. 
Furthermore,  is  it  not  obvious  that  if  the  assignment  under  con- 
sideration were  to  be  set  aside,  b^  our  sustaining  the  wife's  pre- 
tensions, this  would  not  prevent  the  husband's  recovering  the  debt 
due  by  Collins  ?  She  never  resumed  the  administration  of  her 
paraphernal  estate.  It  is  yet  under  the  control  of  the  husband. 
He  has  still  a  right  to  receive  the  money,  and  to  apply  it  to  the 
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extinguishment  of  the  claim  sued  for.    This  point  appears  to  us 
too  clear  to  require  any  further  investigation. 

Under  this  view  of  the  questions  submitted  to  our  considera- 
tion, we  conclude,  that  the  judge  a  quo  did  not  err  in  setting 
aside  the  personal  obligation  of  Mrs.  Wheeler  in  solido  with  her 
husband  ]  but  that  he  erred  in  annulling  the  assignment  of  the 
debt  due  by  Collins;  or,  in  other  words,  we  are  of  opinion  that, 
under  the  contract  sued  on,  the  plaintiffs  are  entitled  to  apply  to 
the  payment  and  satisfaction  of  their  claim,  so  much  of  the  said 
debt,  after  recovery,  as  may  be  sufficient  to  discharge  the  obliga- 
tion contracted  by  the  defendant  Wheeler. 

It  is  therefore  ordered,  and  decreed  that  the  judgment  of  the 
District  Court,  so  far  as  it  invalidates  the  personal  obligation  con- 
tracted by  Mrs.  Wheeler,  and  liquidates  the  plaintiffs'  claim 
against  her  co-defendant,  be  affirmed ;  th$tt  with  regard  to  the 
assignment  of  the  debt  due  by  Collins,  which  it  invalidates  to  the 
extent  of  the  wife's  interest,  the  same  be  annulled  and  reversed ; 
and  it  is  further  ordered  and  decreed  that  the  whole  debt  due  by 
Collins  be  assigned  over  to  the  plaintiffs,  according  to  the  stipu- 
lations contained  in  the  act  of  sale  annexed  to  the  plaintiffs'  peti- 
tion, and  that  the  amount  of  the  same,  or  so  much  thereof  as  may 
be  sufficient,  be  first  applied,  after  recovery,  to  the  payment  and 
satisfaction  of  the  judgment  rendered  below  against  the  defendant 
Wheeler ;  the  costs  of  this  appeal  to  be  paid  by  the  appellees,  and 
those  of  the  lower  court  to  be  borne  by  said  Wheeler. 

Beatty,  for  the  appellants. 

Thibodeaux  and  Cole  for  the  defendants. 


Joseph  Orillion  and  another  v.  Eliphalet  Slack. 

Where  the  proprietor  of  two  estates  has  alienated  one  of  them,  in  any  contest  as  to 
the  property,  the  limits  assigned  by  the  vendor  at  the  time  of  the  salSi  and  not  the 
ancient  boundaries,  most  be  consulted.    C.  C.  840. 

Appeal  from  the  District  Court  of  Iberville,  Deblieux^  J. 
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Two  suits,  commenced  b^  the  plaintiffs  against  Slack,  were 
consolidated  in  the  lower  court,  and  judgment  rendered  therein 
''  in  favor  of  the  plaintiffs,  for  $1473  damages,  as  the  difference  be- 
tween the  value  of  the  land  composing  the  back  tract,  or  second 
concession  of  lots  Nos.  26,  27  and  28,  and  the  price  paid  therefor 
to  the  United  States  by  the  defendant,*'  and  for  the  possession  '^  of 
the  one  half  arpent  front,  with  a  depth  of  forty,  in  possession  of 
the  defendant,  and  shown  to  be  a  part  of  lot  No.  26."  The  re- 
conventional  demand  of  the  defendant  was  dismissed,  on  the 
ground  that  the  question  involved  in  it  was  res  judicata.  The 
defendant  appealed. 

BuLLARD,  J.  The  plaintiffs  represent  in  their  jfirst  petition 
(No.  1757,)  that  they  are  the  owners  of  a  plantation  on  the  bayou 
Grosse  Tete,  composed  of  numbers  26,  27,  and  28,  about  fifteen 
arpens  front,  and  containing  491^  acres,  which  lots  were  duly 
sold  in  1826,  and  patented  by  the  United  States  to  Wilson  and 
Sykes,  from  whom  they  derive  title.  That  about  the  year  1830, 
the  Surveyor  General  located  a  pretended  claim  of  Reboul  and 
Franchebois  for  fifty  acres  front  on  the  bayou  instead  of  arpens^ 
and  that,  in  that  survey,  the  fornier  official  one  under  which  the 
patents  had  been  issued,  was  overlooked  or  disregarded,  and  the 
courses  and  distances  changed.  That,  by  said  erroneous  location, 
the  said  three  lots  were  covered,  so  that  there  remained  but  a 
small  strip  of  No.  28,  and  that  the  said  location  covered  theWhole 
double  concession  to  which  the  said  lots  were  entitled.  That 
subsequently  to  said  location  the  act  of  congress  was  passed,  au- 
thorizing the  front  proprietors  to  purchase  their  back  lands,  and 
that  in  virtue  thereof,  the  petitioners  were  entitled  to  purchase 
491^  acres,  in  the  rear  of  their  front  tract ;  but  that  they  were 
prevented  by  the  erroneous  and  improper  location  of  the  claim  of 
Reboul  and  Franchebois.  It  is  represented  that  Eliphalet  Slack, 
being,  at  the  time,  the  pretended  owner  of  the  claim,  purchased 
the  back  lands.  It  is  further  represented  that  the  double  conces- 
sion was  covered  by  the, erroneous  location  of  the  claim,  so  that 
the  petitioners  could  not  enter  the  back  lands  to  which  they  are 
entitled.  They  aver  that,  under  the  circumstances,  the  purchase 
so  made  by  Slack  enures  to  their  benefit,  and  ought  to  be  decreed 
to  be  for  their  use.     It  is  averred  that  Slack  well  knew  that  he 
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had  no  just  right  to  the  back  concession.  They  further  allege, 
that  while  the  said  law  was  in  force,  they  attempted  to  enter  the 
back  lands  to  which  they  were  entitled,  and  applied  to  the  proper 
land  ofSce  for  that  purpose,  but  were  refused.  It  is  further  alleged 
that  Slack  soon  afterwards  sold  the  land  thus  acquired  as  a  double 
concession,  so  that  the  plaintiffs  cannot  claim  the  land  itself;  and 
that  their  only  relief  is  in  damages,  which  they  pray  for.  They 
further  allege  acts  of  trespass  committed  on  other  parts  of  their 
land,  for  which  they  also  claim  damages.  In  suit  No.  1893  the 
plaintiff  claim  title  to  half  an  arpent  in  possession  of  Slack. 

The  defendant  Slack,  denies  generally  the  allegations  in  the 
petition,  and  avers  that  he  is  the  owner  of  a  tract  of  land  of  forty 
acres  front  on  the  bayou  Grosse  Tete,  by  the  depth  of  forty, 
bounded  above  by  the  land  claimed  by  the  plaintiffs;  it  being  the 
tracts  confirmed  to  Reboul  and  Franchebois,  for  twenty*five  acres 
front  each.  That  the  tract  was  afterwards,  by  competent  autho- 
rity, located,  and  the  location  approved.  He  describes  the  loca- 
tion and  the  calls  of  the  original  titles.  He  avers,  that  in  1836, 
he  entered  and  purchased  1680  acres,  being  the  quantity  he  was 
entitled  to  purchase  as  a  double  concession,  which  he  afterwards 
sold  to  A.  Hodge.  He  denies  any  knowledge  of  the  pretended 
claim  of  the  plaintiffs  to  the  double  concession,  either  at  the  time 
he  made  the  purchase,  or  at  any  time  previously  to  the  bringing 
of  this  suit.  He  denies  the  right  of  the  plaintiffs  io  any  back 
lands,  and  that  the  location  of  the  claims  of  Reboul  and  Franche^ 
bois,  which  he  purchased  in  good  faith,  is  erroneous.  He  denies 
that  his  land  conflicts  with  any  belonging  to  the  plaintiffs  on  the 
Grosse  Tete.  He  concludes  by  praying  that  the  claim  for  da- 
mages may  be  rejected ;  that  the  line  of  division  between  the 
tracts  may  be  settled  and  established ;  and  that  he  may  be  quieted 
in  his  title. 

The  plaintiffs  put  in  an  answer  to  this,  regarding  it  in  the  light 
of  a  reconvention,  and  averred  that  the  demand  of  the  defendant 
has  already  been  passed  upon,  and  adjudicated,  by  the  District  and 
Supreme  Courts  in  the  case  of  Slack  v.  Orillion^  No.  1574 ;  and 
they  pleaded  that  judgment  as  res  judicata. 

The  case  of  Sla^k  v.  Orillion  was  twice  before  this  court, 
(See  11  La.  587,  and  13  lb.  56 ;)  and  the  first  question  which 
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this  case  presents  is,  whether  the  judgment  finally  pronounced  in 
that  case  by  the  District  Court,  and  which  was  affirmed  on  appeal, 
be  conclusive  as  to  the  title,  and  forms  a  res  judicata. 

It  is  clear  that  the  parties  are  the  same,  although  their  position 
ip  relation  to  each  other  is  changed.  The  thing  in  dispute  is  the 
same:  the  plaintiff  in  that  case  asserting  title  under  the  confir- 
mation in  favor  of  Reboul  and  Franchebois,  and  the  defendants 
under  the  patents  for  lots  No.  26,  27,  and  28.  But  it  is  argued 
that  the  court  did  not  pronounce  any  final  judgment  in  the  case ; 
that  both  parties  were  nonsuited,  the  plaintiff  in  relation  to  the 
principal  demand,  and  the  defendant  as  to  his  claim  under  the 
patents  in  reconvention. 

In  order  to  determine  this  point,  it  is  necessary  to  examine  the 
judgment  pronounced  in  the  District  Court,  and  which  was  af- 
firmed here,  premising  that  the  loctis  in  quo  does  not  appear  to 
have  been  questioned.  The  issue  was,  which  party  had  the  best 
title  to  the  three  lots  covered  by  the  patents.  The  District  Court, 
after  saying  that  the  plaintiff,  not  having  shown  title  to  the  land 
claimed  by  him  in  the  defendant's  possession,  must  fail,  renders 
the  formal  judgment  in  these  words :  "  It  is  therefore  ordered, 
adjudged  and  decreed  that  there  be  judgment  against  the  j>lahi' 
tiff  in  regard  to  the  claim  set  up  in  his  petition  against  the  defen- 
dants ;  and  that  there  be  judgment  o.^  of  nonsuit  against  the  de- 
fendants in  regard  to  their  plea  in  reconvention  in  their  answer 
contained."  Jf  the  judge  had  stopped  at  the  end  of  the  first  clause 
of  the  sentence,  it  would  have  been,  most  clearly,  a  judgment  for 
the  defendants,  and  would  have  formed  a  bar  to  any  future  action 
by  the  plaintiff,  founded  on  the  same  title.  The  subsequent  part 
of  the  judgment,  in  which  the  court  pronounces  upon  the  recon- 
ventional  demand,  and  leaves  the  question  open  as  to  the  right  of 
the  defendants  to  recover,  under  the  patents,  any  part  of  the  land 
in  possession  of  the  plaintiff,  does  not  appear  to  us  to  make  the 
first  clause  any  thing  less  than  a  final  judgment  upon  the  title 
set  up  by  the  plaintiff.  The  question,  however,  as  to  any  con- 
flict between  the  two  titles,  and,  in  the  event  of  such  conflict, 
which  ought  to  prevail,  under  the  above  restriction,  appears  to 
us  to  have  been  left  open.  The  court  was. not  satisfled,  that  the 
plaintiff  in  that  case  was  in  possession  of  land  covered  by  the  de- 
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fendant's  patents,  because  the  original  survey  referred  to  in  the 
patents  was  not  shown.  It  was  for  this  reason,  that  the  court 
declined  pronouncing  finally,  upon  the  right  of  the  patentee  to 
recover  any  land  occupied  by  the  plaintiffs,  under  the  location  of 
the  claim  of  Reboul  and  Franchebois,  although  it  said  that  the 
plaintiff  could  not  recover. 

The  evidence  in  this  case  shows  that  Slack  is  in  possession  of 
half  an  arpent  front,  by  the  depth  of  forty,  of  lot  No.  26,  belong* 
ing  to  Orillion,  and  embraced  in  the  patent. 

Slack  has  himself  asked  that  the  boundary  between  the  parties 
may  be  finally  established. 

It  is  contended  that  Slack's  possession  cannot  be  disturbed ; 
and  the  argument  is,  that  both  parties  claim  to  hold  under  Joseph 
Erwin,  to  whom  all  the  land,  whether  covered  by  the  Reboul 
location,  or  the  patents,  at  one  time  belonged ;  that  when  all  be* 
longed  to  him,  there  was  a  kind  of  confusion  or  merger  of  title, 
and  that  the  sales  were  afterwards  made  without  reference  to  the 
boundaries  as  shown  by  the  patents ;  that  Orillion  bought  a  tract 
bounded  by  Slack's  plantation ;  and  that  Orillion  must  look  to  his 
deed,  and  not  to  the  patents,  for  the  boundary  between  him  and 
Slack,  both  holding  under  Erwin. 

Such  is  undoubtedly  the  doctrine  of  the  Civil  Code ;  and  the 
only  question  is,  whether  it  be  applicable  in  this  case.  Article 
840  declares,  in  express  terms,  that  '^  when  an  owner  has  alien* 
ated  one  of  two  estates  which  belonged  to  him,  and  the  property 
of  any  part  of  it  is  contested,  the  limits  assigned  to  it  by  the  ven- 
dor at  the  time  of  the  sale  must  be  consulted.  The  limits  an- 
ciently subsisting  between  the  two  estates  must  not  be  regarded, 
because  the  designation  which  the  vendor  makes  of  the  metes  and 
bounds,  forms  new  limits  between  the  two  estates,  or  between 
the  parts  of  them  which  he  has  sold."  Bcurguignon  v.  Bou-^ 
dousquie^  6  Mart  N.  S.  700. 

According  to  the  written  admissions  of  the  parties,  it  appears 
that  Orillion  purchased  lots  26,  27,  and  28,  of  Joseph  Erwin,  who 
had  acquired  them  from  the  patentees ;  that  Slack  is  the  owner 
ofthe  claim  of  Reboul  and  Franchebois,  and  that  the  Reboul  claim 
which  is  the  uppermost  one,  and  conflicts  with  the  patents,  be- 
longed also  to  Erwin  by  a  regular  chain  of  conveyances ;  that  on 
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the  I5th  of  April,  1826,  Erwin  sold  to  Sneed ;  and  that  the  whole 
claim  now  belongs  to  Slack,  who  purchased  from  Sneed. 

It  becomes  important,  therefore,  to  examine  the  deed  by  which 
Orillion  became  the  owner  of  the  three  lots.  The  first  sale  is 
from  Erwin  to  Don  Louis  Rosemond  Orillion,  of  one  undivided 
half  of  certain  land  composed  of  four  lots,  laid  out  and  sold  by 
the  United  States  on  the  Bayou  Grosse  Tete,  designated  by  num- 
bers 30,  3l,  32  and  33,  on  the  south  side  of  the  bayou ;  and, 
further,  of  the  right  and  title  of  Erwin  by  purchase  from  John 
Wilson  in  and  to  all  land  laid  out  and  sold  by  the  United  States, 
on  the  south  side  of  the  bayou,  lying  below  lot  No.  29  and  above 
lot  No.  25,  be  the  same  more  or  less ;  the  said  Erwin  selling  and 
conveying  such  part  of  the  lot  No.  28,  27  and  26,  as  may  be  ulti* 
mately  decided  to  belong  to  the  United  States,  lying  between  the 

land  originally  granted  to —  and  lot  No.  29. 

This  blank  it  appears  is  to  be  filled  up  with  the  claim  of  Reboul ; 
it  being  doubtful  at  the  moment  which  was  the  upper  claim,  that 
of  Rebiml  or  that  of  Franchebois.  It  must  be  remarked  that  the 
two  claims  had  not  at  that  time  been  located,  and  it  was  doubtful 
whether  they  would  not  interfere  with  the  purchase  made  by  Wil- 
son and  Sykes  of  the  United  States. 

The  sale  from  Erwin  to  Sneed  is  not  in  the  record :  but  by 
looking  at  the  deed  from  Sneed  to  Slack,  we  discover  that  he  pur- 
chased from  Sneed  forty  arpens  front,  by  forty  in  depth,  on  both 
sides  of  the  bayou  Grosse  Tete,  bounded  above  by  lands  of  Joseph 
Erwin,  and  below  by  lands  of  the  widow  and  heirs  of  Stephen 
Ross. 

Thus  Slack  is  bounded  above  by  Erwin,  the  vendor  of  Sneed ; 
and  Orillion  deriving  title  from  the  same  source,  is  bounded  below 
by  the  claim  of  Reboul. 

Slack  purchased  one  undivided  half  of  the  land  from  the  suc- 
cession of  Cutter,  and  it  is  described  in  the  proces  verbal  as 
having  forty  arpens  front,  by  forty  in  depth,  bounded  above  by 
Orillion,  and  below  by  the  United  States. 

It  appears  to  us  therefore,  pretty  clear  that  Erwin,  the  common 
vendor  of  the  parties,  did  not  intend  to  sell  to  Sneed  more  than 
forty  arpens  firont,  bounded  below  by  Ross,  and  above  by  his 
own  land  acquired  from  Wilson ;  and  that  he  intended  to  sell  to 
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Orillion  so  much  of  Nos.  26,  27,  and  28,  as  did  not  interfere  with 
his  sale  to  Sneed.  The  boundary  line,  therefore,  between  the 
parties  would  be  forty  arpeiis  above  the  upper  line  of  Ross'  land. 
Such  appear  to  be  the  true  boundaries  according  to  the  titles ;  and 
it  is  clear,  that  Slack  could  not,  by  a  subsequent  location  and  sur- 
vey, giving  to  himself  acres  instead  of  arpens^  materially  affect 
the  rights  of  the  parties ;  nor  could  Orillion,  disregarding  the 
boundaries  set  forth  in  his  deed,  insist  upon  the  patent  lines  as 
the  true  division  line  between  him  and  Slack,  claiming  from  a 
common  vendor.  When  the  case  of  SUu^k  v.  Orillion  was  be- 
fore this  court,  none  of  these  questions  were  raised.  The  rights 
of  the  parties  were  considered  as  if  each  had  derived  title  directly 
from  the  respective  grantees,  instead  of  holding  under  a  common 
author ;  and,  in  that  view  of  the  case,  it  appeared  to  us  that 
Slack,  under  the  location  of  the  Reboul  claim,  could  not  recover 
any  part  of  lots  No.  26,  27,  and  28,  which  were  covered  by  the 
patents  from  the  United  States.  The  view  now  taken,  and 
the  evidence  now  exhibited  present  the  casein  a  very  different 
light ;  and  the  question  recurs,  are  the  parties  precluded  by  the 
former  judgment?  That  judgment  appears  to  us  conclusive 
against  Slack ;  and  that,  under  the  location  of  1830,  he  cannot 
claim  any  land  in  possession  of  Orillion  under  the  patents.  But 
the  present  action  may  well  be  regarded  as  one  of  boundary  sub- 
ject to  that  restriction,  and  if  the  evidence  showed  satisfactorily 
where  the  forty  arpens  front  sold  by  Erwin  to  Sneed,  would  ter- 
minate on  the  bayou,  we  should  think  ourselves  authorized  to 
declare  that  to  be  the  true  boundary  between  the  two  tracts.  But 
nothing  shows  where  the  survey  of  those  forty  arpens  is  to  begin, 
or,  in  other  words,  where  the  land  of  Ross  ends.  Upon  the  ques- 
tion of  boundary  we  cannot,  therefore,  act  definitively. 

Another  question  besides  that  of  damages,  reserved  by  the 
agreement  of  the  parties,  still  remains  to  be  exaimined,  to  wit : 
whether  Orillion  be  entitled  to  recover  damages  in  lieu  of  the 
back  concession,  which  was  purchased  by  Slack  under  the  acts 
of  Congress. 

If  the  plaintiff  had  applied  to  the  proper  office  in  due  time,  and 
exhibited  his  patents  as  evidence  of  his  being  a  front  proprietor 
within  the  meaningof  the  act  of  Congress,  and  the  commissioners 
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had  awarded  a  preference  to  Slack  under  his  title,  and  the  plain- 
tiff had  offered  to  refund  to  Slack  what  he  had  paid,  it  is  probable 
that,  on  his  title  being  decided  to  be  the  best,  he  might  have  been 
decreed  to  be  the  true  owner  of  the  back  tract,  on  paying  the 
price  to  Slack.  •  But  it  does  not  appear  that  any  application  was 
made  by  Orillion  to  enter  the  land ;  and  Slack  in  the  mean  time 
with  an  apparent  title  to  the  front  tract,  purchased  of  the  govern^ 
ment  the  land  adjoining  in  the  rear,  and  sold  it  in  good  faith,  for 
aught  that  appears  to  the  contrary.  There  is  nothing  to  satisfy 
us  that  Orillion  ever  had  any  intention  to  apply  for  the  back 
lands,  except  his  inquiring  of  the  Surveyor  General  whether 
there  was  any  land  in  the  rear  subject  to  entry ;  and  he  appears 
to  have  been  satisfied  with  the  answer  that  there  was  not.  It 
cannot,  therefore,  be  said  that  he  was  prevented  by  Slack  from 
prosecuting  any  right  he  might  have ;  and  we  think  he  is  not 
entitled  to  the  damages  awarded  him  by  the  court  below. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of 
the  District  Courtg  be  avoided  and  reversed ;  and  it  is  further 
ordered  that  the  case  be  remanded  for  further  proceedings  upon 
the  questions  n served  by  the  parties,  and  to  ascertain  and  estab- 
lish the  division  Une  between  the  parties  according  to  the  opinion 
herein  expressed ;  and  that  the  appellee  pay  the  costs  of  the 
appeal.     ^ 

Labauve,  for  the  plaintiffs. 

G.  B.  Taylor^  for  the  appellant. 


Narcisse  Landry  v.  Gilmore  F.  Connely.  i    4r  127 

«i2i  435 

Where  the  purchaser  of  property  of  a  socceeaion,  sold  by  order  of  a  Court  of  Probates, 

fails  to  comply  with  the  terms  of  the  sale,  that  court  has  authority  to  compel  a 

compliance,  or  to  order  the  property  to  be  sold  anew  a  la  folk  enchere. 
An  obligation,  though  null  and  void  cJf  inUio^  may  be  rati6ed  or  confirmed  expressly 

or  tacitly,  verbally,  in  writing,  or  by  acts  manifesting  clearly  such  ao  intention,  or 

even,  in  some  cases,  by  silence.     C.  C.  2252. 
The  execution  of  an  act  under  private  signature,  by  the  purchaser  of  property  at  a 

sQccessioD  sale,  resold  by  order  of  the  Probate  Court  on  his  failure  to  comply  with 


128  NEW  ORLEANS, 

Landry  t.  Connely. 


the  terms  of  sale,  by  which  he  consents  to  lease  or  buy  the  property  from  the  second 
purchaser,  is  an  acquiescence  in  the  judgment  divesting  his  title. 
No  appeal  or  action  of  nullity  will  lie  a^inst  a  judgment,  which  has  been  Toluntarily 
executed  by  the  party  against  whom  it  was  rendered.    C.  P.  567,  612. 

Appeal  from  the  District  Court  of  Ascension,  Nicholls^  J. 

The  petitioner,  Narcisse  Landry,  represents,  that  on  the  ISth  of 
December,  1835,  one  James  Anderson  purchased,  at  the  probate 
sale  of  the  succession  of  Louis  Marcellin  Comes,  a  certain  lot  in 
the  town  of  Donaldsonville ;  that  Anderson  having  failed  to  com- 
ply with  the  terms  of  sale,  the  property  was  ordered  by  the  Court 
of  Probates  to  be  resold  for  cash,  when,  on  the  18th  of  April, 
1839,  he,  Landry,  became  the  purchaser ;  that  subsequently,  on 
the  11th  of  May,  1841,  Anderson  leased  the  property  from  hipi, 
acknowledging  him  as  its  lawful  owner,  and  ratifying  and  con- 
firming his  title  thereto ;  that  Anderson  held  the  property,  as 
such  tenant,  till  the  6th  of  May,  1842,  when  he  illegally  and 
fraudulently  sold  the  same  to  the  defendant.  The  petition  further 
states,  that  the  defendant  was  aware  of  the  facts  above  stated,  at 
the  time  of  his  purchase ;  that  he  was  a  party  to  the  fraud  prac- 
tised by  his  vendor,  and  obtained  the  sale  and  possession  fraudu- 
lently. The  ground  and  improvements  are  alleged  to  be  worth 
$700 ;  and  the  plaintiff  claims  damages  to  the  amount  of  $600, 
for  the  detention  of  the  property  since  the  12th  of  May,  1842,  and 
the  slander  of  his  title.  The  petitioner  concludes  with  a  prayer, 
that  his  title  to  the  property  may  be  confirmed,  the  sale  to  the 
defendant  rescinded,  and  for  $500  damages. 

Connely  answered  by  a  general  denial.  He  specially  denied 
that  the  plaintiff  acquired  any  title  by  the  sale,  under  the  order 
of  the  Court  of  Probates,  made  on  the  18th  April,  1839,  which 
he  avers  was  null  and  void,  the  court  being  without  jurisdiction. 
He  alleges  that  the  contract  of  lease  signed  by  his  vendor  was 
made  through  error  both  of  law  and  fact,  and  is,  consequently, 
null ;  avers  that  Anderson,  his  vendor,  acquired  all  the  right  and 
title  of  the  succession  of  Comes  by  the  sale  of  the  18th  Decem- 
ber, 1833 ;  and  concludes  by  praying  that  he,  the  defendant,  may 
be  declared  the  owner  of  the  property. 

The  evidence  introduced  on  the  trial,  will  be  found  in  the 
opinion  of  the  court 
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Duffel  and  M.  Tat/lor^  for  the  appellant.  The  adjudication 
to  the  plaintiff  transferred  the  property  to  him.  Civil  Code,  art. 
2589.  The  proceedings  were  properly  in  the  Probate  Court.  If 
any  nullity  originally  existed  it  was  cured  by  the  subsequent  rati- 
fication by  defendant's  vendor.  CodeofPract.  art.  612.  Civil 
Code,  art.  2252.  Toullier,  De  la  Preuve  Litt6ralle,  ch.  6,  sect.  1, 
S5,  Nos.  491,  493,  502,  603,  509,  613,  617,  523.  The  right  to 
attack  the  act  sous  seign  prive  between  Anderson  and  the  plain- 
tiff, is  personal  to  Anderson,  and  cannot  be  exercised  by  the  de- 
fendant. Toullier,  Des  Contrats,  chap.  5,  Nos.  664,  566.  The 
sale  from  Anderson  to  the  defendant  is  absolutely  null.  Civil 
Code,  art.  2427.  Paillette,  1599,  note  a,  No.  3. 

llsley  and  Nicholls^  for  the  defendant.  The  sale  to  the  plain- 
tiff was  null,  the  Court  of  Probates  being  without  jurisdiction. 
Lafm's  Ex^rs  v.  Lafon,  1  Mart.  N.  S.  705.  6  lb.  N.  S.  611. 
6  La.  441.  The  lease  executed  by  Anderson  was  not  binding 
on  him,  having  been  entered  into  through  error  in  law«  5  Mart. 
N.  S.  266.  Nor  did  it  amount  to  a  confirmation  of  the  sale  to 
plaintiff,  not  containing  tho  essentials  of  such  a  ratification.  Civil 
Code,  art  2252. 

Simon,  J.  The  plaintiff  is  appellant  from  a  judgment,  ren* 
dered  on  the  verdict  of  a  jury,  confirming  and  maintaining  the 
defendant  in  his  title  to  the  property  in  controversy,  as  acquired 
by  him  from  one  James  Anderson.  The  judgment  complained 
of  was  rendered,  after  an  unsuccessful  attempt  on  the  part  of  the 
plaintiff  to  obtain  a  new  trial. 

The  facts  of  the  case,  as  disclosed  by  the  evidence,  are  these. 
On  the  eighteenth  of  November,  1835,  James  Anderson  became 
the  purchaser,  at  the  public  sale  at  auction  of  all  the  property  be- 
longing to  the  succession  of  Louis  Marcellin  Comes,  (which  sale 
was  made  by  order  and  under  the  authority  of  the  Court  of  Pro- 
bates of  the  parish  of  Ascension,)  of  a  lot  of  ground  situated  in  the 
town  of  Donaldsonville,  for  the  price  of  four  hundred  dollars, 
which,  according  to  the  conditions  of  the  sale,  was  to  be  paid  in 
three  equal  instalments  to  become  due  in  March  1836, 1837,  and 
1838,  the  purchasers  giving  good  and  approved  security  in  solidoy 
with  special  mortgage  reserved  on  the  property  sold,  and  paying 
ten  per  cent  interest  per  annum  on  all  sums  remaining  unpaid 
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at  maturity.  On  the  margin  of  the  proces  verbal  of  adjudication, 
was  attached  with  a  wafer,  the  following  writing :  ^  I  will  be 
security  for  Mr.  Anderson  for  the  lot  where  he  lives,  and 
will  sign  the  note  when  made.  T.  C.  NichoUs."  On  the 
seventh  of  March,  1839,  a  rule  was  obtained  by  the  widow  and 
heirs  of  Gom^,  from  the  Court  of  Probates  of  the  Parish  of  As- 
cension, on  James  Anderson,  to  show  cause  within  ten  days  from 
the  service  thereof,  why  the  lot  of  ground  and  improvements  ad- 
judicated to  him,  should  not  be  resold  ten  days  after  the  cus- 
tomary notices,  at  his  risk  and  costs  for  cash,  on  his  failing  to 
comply  with  the  terms  of  the  first  adjudication,  by  paying  the 
purchase  money  with  interest ;  which  rule  appears  to  have 
been  regularly  served  on  the  defendant  Anderson.  Anderson 
having  failed  to  file  any  answer  to  the  rule  within  the  legal  delay, 
a  final  judgment  was  rendered,  and  signed  against  him  on  the 
6th  of  April,  1839,  making  the  rule  absolute,  and  ordering  the 
property  to  be  resold  at  public  auction,  for  cash,  according  to  the 
demand  of  the  applicants.  On  the  18th  of  the  same  month,  the 
property  in  dispute  was  offered  for  sale  at  public  auction,  accord- 
ing to  the  terms  of  the  aforesaid  judgment,  and  was  finally  adju- 
dicated to  the  plaintiff  in  that  suit,  for  the  sum  of  $480  cash. 

It  appears  further,  that  on  the  11th  of  May,  1841,  a  certain  act, 
under  private  signature,  was  executed  between  James  Anderson 
and  Landry,  purporting  to  be  a  lease  of  the  property  in  contro- 
versy, and  a  promise  of  sale  from  Landry  to  Anderson.  This 
act  was  signed  by  both  parties,  in  two  originals,  one  of  which 
was  kept  by  each,  and  contains  the  following  stipulations :  "Nar- 
cisse  Landry  will  lease  to  James  Anderson,  the  lot  of  ground,  &c.  by 
the  said  Anderson  now  occupied,  for  the  sum  of  fifty  dollars  per 
annum,  the  lease  dating  back  from  the  last  of  March,  1841,  and 
terminating  on  the  last  of  Marchf  1842,  &c.,  and  further,  I,  Nar- 
cisse  Landry,  do  hereby  promise  and  bind  myself  upon  the  pay- 
ment of  the  said  sum  of  sixty  tloUars,  being  for  the  rent  then  due, 
and  for  the  additional  sum  of  $480,  to  be  then,  in  March,  1842, 
paid  by  Anderson  in  cash,  to  make  and  pass  to  the  said  Anderson, 
a  full  and  absolute  title  to  the  said  lot,  conveying  to  him  all  the 
rights  which  I  have  acquired  thereto  by  purchase  at  a  probate 
sale  dated  the  first  of  April,  1839."    Anderson  continued  to  oc- 
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copy  the  property  under  the  lease ;  and  on  the  sixth  of  May, 
1842,  he  sold  and  conveyed  the  same  to  the  defendant  Ck)nneiy, 
for  the  sum  of  one  hundred  dollars  cash,  the  yendee  assuming 
all  the  obligations  of  the  vendor  towards  the  estate  of  Louis  Mar- 
cellin  Com^s. 

The  parol  evidence  shows,  that  before  the  12th  of  May  1842, 
(the  witness  is  uncertain  whether  it  was  before  the  defendant  had 
already  concluded  the  purchase,  or  only  had  it  in  view,  but  in- 
clines to  the  belief  that  he  had  not  jet  made  the  purchase,)  de- 
fendant had  a  conversation  with  the  witness,  NichoUs,  (the  sub- 
scribing witness  to  the  lease,)  in  which  said  lease  was  spoken  of, 
and  in  which  he  thinks  he  told  the  defendant  how  the  transaction 
had  taken  place.  Another  witness  proves  that,  on  the  24th  of 
April,  1842,  the  defendant  offered,  in  his  presence,  to  purchase 
the  property  from  the  plaintiff;  that  the  plaintiff  replied  that  he 
would  sell  the  lot  to  Anderson  for  the  price  he  had  given  for  it, 
and  the  rent  which  Anderson  owed  him ;  but  refused  to  sell  to 
any  other  person. 

The  parish  judge  testifies  that  previous  to  the  sale  from  Ander- 
son to  Connely,  the  latter  went  to  his  office  to  examine  the  claims 
of  the  plaintiff  tinder  the  adjudication  made  to  him  at  the  probate 
sale ;  that  they  were  exhibited  to  him,  and  that  he  examined 
them ;  but  the  witness  cannot  say  positively  whether  the  lease 
was  then  made  the  subject  of  conversation.  It  is  also  admitted 
by  the  defendant  that  he  had  a  knowledge  of  the  plaintiff's  claim 
under  said  adjudication,  previous  to  his  purchase  from  Anderson. 

Under  the  pleadings  in  this  suit,  and  the  above  synopsis  of  the 
facts  and  circumstances  disclosed  by  the  evidence,  several  ques- 
tions have  been,  raised,  and  divers  authorities  quoted,  as  they 
seemed  to  favor  the  pretensions  of  the  respective  parties.  The 
defendant's  counsel  has  contended,  that  the  plaintiff  never  ac- 
quired any  title  to  the  property  in  dispute,  under  the  adjudication 
made  to  him  at  the  sale  made  by  order  of  the  Court  of  Probates ; 
as  that  sale,  and  all  the  proceedings  by  virtue  of  which  it  was 
made  are  null  and  void,  for  want  of  jurisdiction  ia  the  said  court : 
that  Anderson  never  was  legally  divested  of  his  title  thereby ; 
and  that  the  contract  of  lease,  relied  upon  by  the  plaintiff,  was 
made  in  error  of  law  and  fact,  and  is,  therefore,  null  and  void. 
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On  the  part  of  the  plain liff,  it  has  been  insisted,  that  the  pro- 
ceedings had  by  the  Court  of  Probates  were  legal,  and  within  its 
jurisdiction  ;  but  that,  even  supposing  them  to  have  been  mill, 
the  nullity  was  cured  by  the  defendant's  vendor,  who  ratified  the 
plaintiif 's  title,  and  acquiesced  in  the  judgment  on  which  it  is 
based. 

The  view  we  have  taken  of  the  question  of  ratification  and  ac- 
quiescence, as  resulting  from  the  lease  and  promise  of  sale  pro- 
duced by  the  plaintiff,  and  other  circumstances  of  the  case,  ren- 
ders it  unnecessary  to  examine  the  question,  (which  perhaps  could 
not  be  inquired  into  collaterally  in  this  suit,)  relative  to  the  validi- 
ty of  the  judgment  of  the  Court  of  Probates  on  which  the  plain- 
tiff's title  is  based,  and  to  inquire  fully  into  its  jurisdiction  in  ren- 
dering said  judgment.  But  we  cannot  forbear  remarking,  that 
it  does  not  appear  to  us  that  the  Court  of  Probates  was  utterly 
without  jurisdiction,  in  granting  the  rule  and  ordering  the  second 
sale  of  the  property  in  controversy*  The  rule  had  for  its  main 
object  to  compel  the  purchaser  to  comply  with  the  conditions  of 
the  sale,  or  in  case  of  his  failure  to  do  so,  to  cause  the  property  to 
be  sold  anew,  a  lafolle  enchere.  He  was  cited  for  that  purpose 
and  as  one  of  the  consequences  of  the  purchasers  not  complying 
with  the  terms  of  the  sale,  was  to  bring  the  property  back  to  the 
succession ;  and,  as  being  succession  property^  partly  owned  by 
miriorsj  it  could  not  be  sold  in  any  other  manner  but  by  virtue 
of  an  order  of  the  Court  of  Probates.  It  seems  to^us  that  the  very 
object  of  the  proceeding  being  to  complete  a  sale  previously 
ordered  by  the  Court  of  Probates,  that  court  may  well  be  con- 
sidered as  the  tribunal  most  competent  to  carry  into  full  effect  its 
own  orders.  6  La.  440.  Again,  the  conditions  of  the  first  sale 
not  haying  been  complied  with,  it  was  undoubtedly  wit|}in  the 
province  of  the  probate  court  to  order  the  property  to  be  resold. 
So,  in  the  case  of  Totvles  v.  WeekSj  7  La.  312,  the  rule  ob- 
tained by  the  plaintiff  was  made  absolute,  and  the  defendants  were 
required  to  comply  with  the  terms  of  sale ;  or,  in  default  thereof, 
the  property  would  be  resold  on  their  account.  On  the  appeal 
taken  from  that  judgment  to  this  court,  no  doubt  was  entertained 
as  to  the  jurisdiction  of  the  probate  court ;  and  the  decree  appealed 
from  was  ajffirmed. 
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But  supposing  the  prooeedings  to  have  been  irregular,  and  the 
probate  court  without  jurisdiction,  the  question  presents  itself, — 
did  not  Anderson  ratify  the  sale  made  to  the  plaintiff?  and  did 
he  not  acquiesce  in  the  judgment  which  divested  him  of  his  title 
under  the  first  adjudication? 

It  is  first  proper  to  notice  that  the  defendant,  in  purchasing 
from  Anderson,  knew  that  he  was  buying  a  litigious  right  He 
was  aware  that  the  plaintiff  had  acquired  a  title  to  the  property 
under  a  judgment  of  the  Court  of  Probates ;  that  the  first  adjudi- 
cation had  been  set  aside ;  and  that  his  purchase  would  subject 
him  to  a  judicial  controversy.  He  was  not  an. innocent  purchaser 
or  third  party ;  and  we  are  induced  to  believe  that  he  was  also 
made  acquainted  with  the  lease  and  promise  of  sale  which  had 
been  executed  between  the  plaintiff  and  Anderson.  If  so,  the 
defendant  acted  in  bad  faith.  His  conduct  shows  a  design  on  his 
part  to  obtain  a  title  to  the  property  from  either  of  the  parties :  for 
after  attempting  to  get  it  from  the  plaintiff  to  the  prejudice  of 
Anderson  to  whom  it  was  to  be  sold  by  Landry,  he  applies  to 
Anderson,  and  prevails  upon  him  to  pass  him  a  sale  to  the  preju- 
dice of  the  plaintiff.  We  must,  therefore,  consider  ourselves 
bound  to  hold  the  defendant  to  the  full  effect  and  consequences 
of  the  acts  of  Anderson,  his  vendor ;  and  if  it  be  true  that  the 
latter  had  previously  acquiesced  in  the  judgment  ordering  the 
second  sale,  ther  defendant  cannot  recover. 

The  facts  from  which  the  ratification  or  acquiescence  relied  on 
by  the  plaintiff  can  be  inferred,  have  already  been  fully  stated. 
They  consist  mainly  in  Anderson's  consenting  to  lease  and  pur- 
chase the  property  from  the  plaintifi|  with  a  full  knowledge  of 
the  origin  and  nature  of  the  plaintiff  *js  title ;  and  to  this,  it  may 
perhaps  be  added,  that  being  a  resident  of  the  parish  in  which 
the  property  is  situated,  he  suffered  it  to  be  sold  afler  ten  days 
public  notice  or  advertisement,  without  making  any  opposition  to 
the  sale.  Now,  under  the  2252d.  art.  of  the  Civil  Code,  "  in  de- 
fault of  an  act  of  confirmation  or  ratification,  it  is  sufficient  that 
the  obligation  be  voluntarily  executed,  subsequently  to  the  period 
at  which  the  obligation  could  have  been  validly  [by  the  act  re- 
quired in  the  first  paragraph  of  the  article]  confirmed  or  ratified." 
Hence  it  is  argued,  that  Anderson,  having  recognized  the  plaintiff 
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as  the  legal  owDer  of  the  property  in  dispute,  uader  the  second 
adjudication,  has  voluntarily  consented  to  the  execution  of  the 
judgment  under  which  the  adjudication  was  made,  and  that  this 
amounts  to  a  sufficient  confirmation  or  ratification  of  the  sale. 
Toullier,  on  the  1338th  art.  of  the  Nap.  Code,  vol.  8. 'No.  491, 
after  giving  the  definition  of  the  word  ratification,  which  he  con- 
siders as  synonymous  with  approbation,  recognizes  two  sorts  of 
ratification,  the  second  of  which  is :  *'  Celle  par  laqueUe  nous 
apprauvons  un  contrai  <m  atUre  acte  auquel  nous  avons  concourUj 
ou  auquel  nous  avons  ete  appeles,  mais  qui  etait  susceptible  cPetre 
attaqui  pour  des  vifies  reels^  ou  apparens^  de  nature  a  en  fair e  pro- 
noncer  la  nullite  ou  la  rescision.^^  This  last  sort  of  ratification  is 
the  one  provided  for  in  the  1838th  art.  of  the  Nap.  Code,  and  in  the 
2252d  of  our  Code,  and  in  one,  as  well  as  the  other,  ^^peut  etrefaite 
expressement  ou  tadtemeni,  verbalementj  par  eerily  ou  par  des 
fails  qui  manifestent  clairement  notre  volonte  quelquefois  meme 
par  le  sUenceP  See  also  Toullier,  vol.  8,  Nos.  493, 502, 603, 609, 
613,  and  617.  So,  in  the  case  of  a  minor  who  has  given  a  receipt 
for  the  price  of  property  illegally  alienated  during  his  minority,  the 
receipt  is  considered  as  a  ratification  of  the  act,  though  originally 
null.  Several  instances  of  express  and  tacit  ratifications  are  found 
in  our  jurisprudence,  in  which  this  court,  in  accordance  with  the 
principles  recognized  by  Toullier,  and  contended  for  by  the 
appellant,  has  uniformly  decided  that  an  act  may  be  approved  or 
ratified  by  implied  or  tacit  ratification,  though  null  and  void  oA 
initio.  10  Mart.  726.  6  lb.  N.  S.  165.  6  La.  604.  7.  La.  17. 
17  La.  464. 

An  attentive  examination  of  the  second  branch  of  the  question, 
has  convinced  us  that  Anderson's  consent  to  lease  the  property 
and  to  buy  it  from  Landry,  may  also  be  considered  as  an  acqui- 
escence in  the  judgment  which  divested  him  of  his  original  title. 
Reference  is  made,  in  the  act  under  private  signature,  to  the  adju- 
dication made  to  Landry.  Anderson  there  agrees  to  purchase  the 
very  property  which  had  been  adjudicated  under  the  judgment 
now  complained  of,  and  it  appears  to  us  that  there  cannoi  be  a 
stronger  case  of  acquiescence  than  the  one  under  consideration. 
Under  arts.  667  and  612  of  the  Code  of  Practice,  no  appeal  can 
be  taken  from,  nor  can  an  action  of  nullity  be  brought  against  a 
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judgment  which  has  been  acquiesced  in  by  a  party  who  has  suf- 
fered it  to  be  executed.  See  also  2  La.  S^6.  Touliier,  vol.  10, 
No.  106,  says : ''  Acquiescer  a  unjugement,  i^est  en  approuver  Us 
dispositions^  et  consentir  quUUes  re^oivent  leur  execution.  Cet 
acquiescement  peut  se  faire  dPune  maniere  espresse  ou  tacite : 
iacUe,  lorsqu^il  resulte  dairement  et  sans  equivoque  de  ses  €u:tions 
que  son  intention  est  dPacquiescer  aujugement*^  Merlin,  Reper- 
toire, verbo  Acquiescement.  Same  author,  Questions  de  Droit, 
verbo  Acquiescement,  i  3,  in  which  this  question  is  fully  investi- 
gated. Favard  de  Langlade,  verbo  Acquiescement.  Now,  can 
it  be  seriously  controverted  that  Anderson,  who  had  in  view  the 
lease  and  purchase  of  the  very  property  which  he  had  been  di- 
vested of  by  the  judgment  which  was  made  the  basis  of  Landry's 
title,  did  really  recognize  its  validity,  and  approve  its  execution  ? 
Does  net  this  act  on  his  part,  independently  of  the  other  strong 
fact  that  he  suffered  the  property  to  be  sold  without  making  oppo- 
sition, imply  clearly  the  intention  of  abiding  by  that  judgment, 
and  of  consenting  that  its  execution  should  be  maintained  ?  An 
affinnative  answer  to  this  last  question  necessarily  brings  us  to 
the  conclusion,  that  Anderson's  acts  involve  a  positive  renuncia- 
tion of  the  means  and  exceptions  which  he  might  have  opposed 
to  the  plaintiff's  title,  and  that  the  litigious  right  or  title  by  him 
sold  and  transferred  to  the  defendant,  must  be  defeated. 

It  has  been  urged  that  Anderson,  when  he  signed  the  lease, 
was  laboring  under  an  error  of  law,  and  we  have  been  referred 
to  the  case  in  5  Mart.  N.  S.  266.  We  understand  the  counsel  to 
mean  that  Anderson  was  not  aware  of  his  legal  rights ;  and  that 
he  did  not  know  that  he  could  attack  the  proceedings  and  the 
sale  made  under  them  to  the  plaintiff  on  the  score  of  nullity. 
There  is,  however,  no  evidence  in  the  record  showing  any  error 
on  the  part  of  Anderson,  or  that  such  error  was  the  only  or  prin- 
cipal cause  of  his  contract  Civil  Code,  art.  1840.  This  cannot 
be  presumed ;  and  it  seems  to  us  that  this  proposition  sounds 
somewhat  in  contradiction  with  the  position  taken  by  the  coun- 
sel in  the  argument  of  this  cause,  that  Anderson  did  not  answer 
to  the  rule  served  upon  him,  and  did  not  think  proper  to  resist  it 
because  he  knew  that  the  probate  court,  being  without  jurisdic- 
tion, the  proceedings  would  be  null  and  void.    This  would  show 
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that  he  was  sufficiently  aware  of  the  nature  and  extent  of  his 
legal  rights.    This  allegation  of  error  cannot  avail  the  defendant. 

Upon  the  whole,  we  must  say,  that  the  verdict  of  i  he  jury  is 
manifestly  errone9US,  and  that  it  should  have  been  in  favor  of  the 
plaintiff;  but  as  under  the  principles  lately  recognized  in  the 
case  of  the  Planters  Bank  of  Mississippi  v.  Watson  4*  Walker^ 
decided  in  the  Western  District,  justice  does  not  seem  to  require 
that  this  case  should  be  remanded  for  a  new  trial  before  another 
jury ;  this  court,  being  in  possession  of  all  the  facts  adduced  in 
evidence  by  both  parties. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the 
District  Court  be  annulled  and  reversed,  and  that  the  title  of  the 
plaintiff  to  the  property  in  dispute  be  confirmed ;  that  he  be  put 
in  possession  thereof;  and  that  the  sale  made  by  Anderson  to  the 
defendant  be  cancelled,  so  far  as  it  affects  said  plaintiff's  rights. 
And  it  is  also  ordered  and  decreed  that  the  defendant  pay  the 
costs  in  both  courts. 


Crafts  J.  Wright  v.  John  J.  Cain,  Marshal,  and  others. 

Where  one  whose  property  has  been  seized  under  an  execution  against  a  third  person 
notifies  the  marshal  or  sheriff  that  the  property  seized  belongs  to  him,  he  will  not, 
b>*  omitting  to  take  legal  measures  to  prevent  the  sale,  lose  his  recourse  against  the 
officer. 

Appeal  from  the  District  Court  of  the  First  District,  BucJianan 

J. 

McKinnei/y  for  the  appellant.  On  behalf  of  the  plaintiff,  the  case 
vvas  jsubmitted  without  argument. 

BuLLARD  J.  This  is  an  action  to  recover  of  the  Marshal  of  the 
city  of  Lafayette  and  his  sureties  the  value  of  a  flat  boat  and  load 
of  coal  belonging  to  the  plaintiff,  which  he  alleges  was  wrongfully 
and  illegally  seized  and  sold  by  the  said  Marshal,  as  the  property 
of  Pomeroy  «fc  Co.  Judgment  was  rendered  for  the  plainliflF,  and 
the  defendant  Cain  has  appealed. 

It  is  clearly  shown  that  ihe  coal  and  boat  were  the  property  of 
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the  plaintiff,  and  that  in  virtue  of  an  execution  on  a  judgment  for 
forty-three  dollars  and  sixty-eight  cents  and  costs,  against  Pomeroy 
&,  Co.  at  the  suit  of  McKean,  about  3000  bushels  of  coal  were 
seized  ;  and  although  the  Marshal  was  formally  notified  that  the 
coal  was  the  property  of  the  plaintiff,  he  persisted  in  selling  it  to 
satisfy  the  writ  in  his  hands. 

It  is  contended,  in  this  court,  that  although  the  sale  was  adver- 
tised, no  steps  were  taken  to  arrest  it  by  any  legal  means,  and 
that  it  is  not  sufficient  to  .give  notice  that  the  property  did  not  be- 
long to  the  defendant  in  the  execution.  The  writ  in  the  hands  of 
the  Marshal  authorized  him  to  sell  only  the  property  of  Pomeroy 
&  Co.  and  after  being  notified  that  the  property  seized  belonged 
to  the  plaintiff  he  proceeded  to  sell  it,  at  his  peril.  The  plaintiff 
may  have  been  unable  to  give  security  for  an  injunction ;  and  we 
cannot  consider  him  as  having  lost  his  recourse  upon  the  marshal 
by  declining  to  take  any  legal  steps  to  prevent  the  sale.  See  Van 
Winkle's  case  recently  decided. 

Judgment  affirmed. 


A.  A.  Massias  V,  William  A.  Gasquet  and  others. 

A  ptymeDt  made  in  error  may  be  recorered  back,  where  such  error,  though  the  fault 
of  the  plaintiff,  has  not  injured  the  party  to  whom  the  payment  was  made. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts^  J, 

C.  M.  Conrad  and  Eustis^  for  the  plaintiff. 

Wharton^  for  the  appellants. 

MoRPHT,  J.  The  plaintiff,  a  paymaster  in  the  United  States* 
army,  seeks  to  recover  back  from  the  defendants  the  sum  of 
$629,50,  as  having  been  paid  through  error,  on  an  account  pur« . 
porting  to  be  the  account  of  one  W.  Martin,  a  lieutenant  of  in« 
fantry,  for  his  pay  and  emoluments  from  the  1st  of  October,  1839, 
to  the  30th  of  June,  1840.  It  is  alleged  that  the  plaintiff  informed 
the  agent  of  the  defendants  who  presented  this  account,  that  al« 
though  it  was  not  yet  due,  he  was  willing  to  pay  the  same  before 
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its  maturity,  because  he  had  confidence  in  the  defendants'  honor ; 
that  he  accordingly  paid  the  amount  a  few  days  before  the  30th  of 
June,  1840,  and  took  a  receipt  therefor;  that  shortly  after,  the 
plaintiff  discovered  that  the  pay  of  W,  Martin  had  been  stopped, 
and  that  at  the  time  of  the  payment  he  was  in  possession  of  a  oir- 
cular  notice  addressed  by  the  Paymaster  General  of  the  army  to 
the  paymasters  of  the  seyeral  districts,  informing  them  that  said 
Martin  had  resigned  his  commission  on  the  31st  of  May,  1840, 
and  directing  them  to  make  no  payment  to  said  Martin  after  the 
receipt  of  the  letter ;  that  in  point  of  fact,  the  government  was  not 
indebted  to  the  said  Martin  in  any  sum  whatever,  at  the  time  of 
the  payment  made  to  the  defendants,  and  that  as  the  money  was 
paid  in  advance,  and  after  the  receipt  of  the  circular  notice  from 
the  Paymaster  General,  the  plaintiff  cannot  charge  the  same  in 
his  accounts  with  the  government*  The  petitioner  avers  that  the 
I  payment  to  Gasquet,  Parish  &  Co.  was  made  in  error,  and  under 
the  belief,  and  with  an  understanding,  express  and  implied,  on 
their  part,  that  the  money  should  be  refunded  in  the  event  of  the 
account  not  being  correct,  or  the  payment  thereof  disallowed  by 
the  government.  The  defendants  pleaded  the  general  issue, 
r  There  was  a  judgment  below  in  favor  of  the  plaintiff,  and  this  ap- 
peal was  taken. 

The  record  shows,  that  on  the  21st  of  October,  1839,  W.  Mar- 
tin transferred  his  pay  accounts,  for  $638,50,  to  Messrs.  Doak  & 
Timms,*near  Fort  Towson ;  who,  in  their  turn,  transferred  them  to 
the  present  defendants,  in  part  payment  of  a  note,  and  that  the 
amount  was  credited  to  the  transferrors  on  defendants'  books  on 
the  18th  of  November  following ;  that,  on  the  27th  of  June,  1840, 
the  plaintiff  paid  the  amount  in  question,  and  that  on  the  20th  of 
July  he  went  to  the  counting-house  of  defendants,  and  informed 
them  that  he  had  made  the  payment  in  error,  as  he  had  since  dis- 
covered that  at  the  time  he  made  it,  he  had  a  circular  notice  from 
the  department  not  to  pay  any  money  to  Martin ;  and  that  the  de- 
fendants refused  to  refund  the  amount  thus  paid  to  them.  There 
is  an  admission  on  record  that  W.  Martin  had  abready  received 
his  pay  for  the  time  charged  in  the  account,  or  pay  roll,  and  that 
no  portion  of  the  claim  was  due  to  him  by  the  government  Un- 
der this  state  of  facts,  about  which  there  is  no  dispute,  it  is  obvi- 
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OU8  that  the  sum  sought  to  be  recoiTered  back,  has  been  paid  in 
error.     The  plaintiff  belie?ed  that  he  was  discharging  a  real  and 
legitimate  claim  against  the  government.    The  supposed  correct- 
ness of  the  account  was  the  principal  cause,  or  motive,  which  in-  ^ 
duced  him  to  pay  it    Had  he  thought  of  the  circular  notice  in  his 
possession  at  the  time,  or  had  he  known  that  the  claim  was  un- 
founded, he  would,  undoubtedly,  have  refused  to  pay  the  account. 
He  was,  therefore,  acting  in  error.    Every  payment  presupposes  a 
debt ;  and  whatever  has  been  paid  without  being  due,  can  be  re-  -* 
covered  back.      Civil  Code,  arts.  2129,  2280.    The  existence  of 
the  debt  was  moreover  impliedly  guarantied  by  the  defendants. 
They  are  under  the  same  obligation  to  refund,  as  if,  instead  of  re- 
ceiving payment  of  their  claim,  they  had  transferred  it  for  a  valuable 
consideration,  and  were  now  sued  for  reimbursement,  on  the  ^ 
ground  that  the  debt  transferred  had  no  existence/  Civil  Code, 
arts.  2616,  2279.      It  has  been  urged,  that  as  the  plaintiff  himself 
committed  the  error,  by  forgetting  the  circular  notice  in  his  posses- 
sion, he  should  suffer  the  loss.      This  would  appear  reasonable    . 
enough,  had  it  been  shown  that  this  act  or  fault  of  his  had  injured    I 
the  defendants,  by  inducing  them  to  forego  some  acquired  right,  or 
had  in  any  way  changed  their  position ;  but  such  is  not  the  case. 
They  had,  long  before  received  this  claim,  in  payment  from  Doak 
and  Tinmis.     When,  on  the  28th  of  July,  1840,  they  were  in- 
formed of  the  error,  and  of  the  invalidity  of  the  claim,  they  stood 
in  the  same  situation  as  if  no  such  error  had  been  committed. 
They  could  have  exercised  their  recourse  against  their  assignors, 
Doak  and  Timms,  in  the  same  manner  as  if  they  had  regularly 
presented  the  account  for  payment  on  the  dOth  of  June,  1840,  and 
had  then  been  told  that  it  could  not  be  paid  by  reason  of  the  cir- 
cular received,  and  the  non-existence  of  any  claim.     In  the  ab- 
sence of  any  evidence  on  the  subject,  it  would  be  unreasonable  to 
assume  that  the  short  delay  of  twenty  days,  which  intervened  be- 
fore the  discovery  of  the  plaintiff's  mistake,  lessened  or  impaired 
in  any  way,  the  recourse  of  the  defendants  against  their  transfer- 
rors, Doak  and  Timms. 

Judgment  affirmed. 
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Abraham  Van  Wtck  v.  Horatio  W.  Hills. 

Where  one  who  certifies  the  transcript  of  a  judgment  firom  another  state,  styles  him- 
self in  the  body  of  the  certificate)  the  clerk  of  the  court,  and  signs  it  as  such,  all  of 
which  is  attested  by  the  seal  of  the  court  and  the  certificate  of  the  Chief  Justice  or 
Presiding  Magistrate,  no  farther  evidence  will  be  necessary  to  establish  his  o£5ctal 
capacity. 

Where  the  laws  of  another  state  which  sbonld  govern  the  case,  are  not  in  evidence, 
our  own  must  prevail. 

In  joint  actions  all  the  debtors  must  be  sued,  and  must  remain  in  court  till  the  end  of 
the  suit ;  and  the  judgment  must  be  against  each  for  his  virile  portion. 

Appeal  from  the  District  Court  of  the  First  District,  Buchanan^ 
J. 

J.  Claiborne^  for  the  plaintiff. 

G.  4*  tl'  R'  Strawbridge^  for  the  appellant. 

Martin,  J.  The  defendant  is  appellant  from  a  judgment  sus* 
taining  an  order  of  seizure  and  sale,  obtained  on  a  judgment  of  a 
court  of  the  State  of  Tennessee.  It  was  attempted  to  be  set  aside 
on  the  following  grounds; 

1st.  That  nothing  shows  the  official  capacity  of  the  clerk  attest- 
ing the  transcript.     Citing  18  La.  59. 

2d.  Nor  that  of  the  Magistrate  or  Judge,  who  attests  the  clerk's 
official  capacity  and  that  his  certificate  is  in  due  form  of  law. 
Citing  2  Mart.  N.  S.  377.  10  La.  377. 

3d.  That  the  defendant  was  discharged  by  a  remittitur  to  his 
co-defendant  in  Tennessee, 

4th.  That  the  judgment  is  not  in  soUdo^  and  cannot  be  executed 
or  enforced  against  one  defendant  only. 

The  official  capacity  of  the  person  who  certifies  the  transcript, 
is  proved  by  his  taking  the  style  of  clerk  of  the  court  in  the  body 
of  the  certificate,  subscribing  it  as  such,  all  which  is  attested  by 
the  seal  of  the  court,  and  the  Chief  Justice  or  Presiding  Magistrate. 
Thomas  Mancy  who  attests  the  clerk's  capacity  and  that  his  certi- 
ficate is  in  due  form  of  law,  styles  himself,  *'  one  of  the  Circuit 
**  Judges  of  the  State  of  Tennessee,  and  assigned  to  hold  the  Cir- 
**  cuit  Courts  in  the  sixth  Judicial  Circuit,  and  sitting  and  holding 
**  said  Circuit  Courts  for  the  County  of  Davidson,  at  the  Court 
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"  House  in  Nashville,  in  said  Circuit.'^  The  Judge,  therefore,  in- 
forms us  by  his  certificate,  and  the  transcript  shows,  that  he  is  sole 
Judge  of  the  Court  which  rendered  the  judgment,  and  consequent* 
ly  the  Chief  Justice  or  Presiding  Magistrate  thereof.  It  does  not 
appear  that  there  was  a  remittitur  against  Larkin  F.  Wood,  who 
was  one  of  the  three  original  defendants  ;  but  a  mere  entry  that 
the  plaintiff  did  not  intend  farther  to  prosecute  the  suit  against  him. 
The  Sheriff's  return  shows  that  he  had  never  been  served  with 
any  process,  as  he  could  not  be  found.  The  record  shows  that 
the  present  defendant,  and  his  then  co-defendant,  were  sued  as 
merchants  and  partners  in  trade  ;  that  they  pleaded  payment  only, 
and  that  there  was  a  verdict  and  judgment  against  them.  It  is 
contended  that  the  judgment  is  a  joint  one  only,  not  one  in  solido. 
As  the  laws  of  Tennessee  are  not  in  evidence  in  this  case,  we  must 
test  the  nature  of  the  judgment  by  the  laws  of  this  State.  Accord* 
ing  to  these,  th^  judgment  is  not  a  joint  one,  for  there  were  three 
obligors  sued.  The  action  was  dismissed  as  to  one  of  them.  In 
joint  actions  all  the  debtors  must  be  sued,  and  must  remain  in 
court  till  the  end  of  the  suit.  Thompson  v.  Chretien  et  aL,  deter- 
mined at  Opeloussas,  September,  1842.     3  Robinson,  26. 

The  petition  shows  that  the  suit  was  brought  on  a  mercantile 
contract,  entered  into  by  a  firm  composed  of  three  persons  ;  that 
one  of  them  could  not  be  found  ;  and  that  the  action  proceeded 
against  the  other  two.  They  did  not  deny  the  contract,  but  reli- 
ed on  a  plea  of  payment,  which  was  found  against  them  ;  and  a 
jury  found  a  verdict  for  a  balance  in  favor  of  the  plaintiff.  Test- 
ing, therefore,  the  judgment  by  the  pleadings,  we  cannot  view  it 
as  a  joint  one ;  for.  in  such  a  judgment  each  defendant  must  be 
condemned  to  pay  his  virile  part.  The  judgment  therefore  was 
properly  treated  below  as  one  in  solido,  being  on  a  mercantile  con- 
tract.   Melangon^s  Heirs  v.  Duhamel,  3  Mart.  N.  S.  7. 

Judgment  affirmed. 
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Victor  Montilly  v.  His-  Creditors. 

Where  the  funds  of  ao  insolvent  estate  h%ve  remamed  on  deposit  in  a  Bank,  in  which 
they  were  placed  by  the  syndic  in  pursuance  of  law,  any  loss  resulting  from  the 
depreciation  of  the  notes  of  the  bank,  must  be. borne  by  the  creditors  ;  but  where 
the  funds  so  deposited  were  withdrawn  by  the  syndic,  without  any  order  of  court, 
when  the  notes  of  the  bank  were  (U  par,  and  were  re-deposited  when  depreciated,  be 
will  be  made  to  account  to  the  creditors  for  the  yalue  of  the  notes  at  par.  Ho 
should  have  left  the  funds  on  deposit,  until  ordered  to  pay  them  out.  Act  of  13 
March,  1837. 

Appeal  from  the  District  Court  of  the  First  District,  Buchanan^ 
J. 

Pilicy  for  the  plaintiff  in  the  rule. 

Grivot  4-  Castera,  for  the  appellants. 

MoRPHY,  J.  On  a  suggestion  being  made  to  the  court  below 
that  R.  A.  Lefebvre,  syndic  of  the  creditors  of  Victor  Montilly, 
had  refused  to  comply  with  a  decree  of  the  said  court,  adjudging 
$1250  to  one  Fran9ois  Roubieu  as  a  privileged  creditor,  a  rule 
was  issued  against  the  said  syndic,  and  Joseph  Perillat  his  surety, 
to  show  cause  why  they  should  not  be  condemned  to  pay  to  the 
said  F.  Roubieu  the  said  sum  of  $1250,  in  legal  currency,  or  in 
default  thereof,  why  a  writ  of  execution  should  not  be  forthwith 
issued  against  them  both  in  solido. 

The  defendants  in  the  rule  answered,  that  it  was  taken  for  the 
purpose  of  vexing  and  harassing  them  ;  as  the  said  F.  Roubieu  well 
knew  that  the  funds  of  the  estate  of  Montilly,  received  by  the  syndic, 
were  deposited  in  the  Improvement  Bank  according  to  law,  at  a 
time  when  it  was  considered  good  and  solvent,  and  that  without 
any  fault  on  his  part,  and  when  the  public  least  expected  it,  the 
said  bank  stopped  payment.  They  further  allege  that  they  have 
always  been  ready  and  willing  to  pay  said  Roubieu  in  a  check  on 
the  bank,  which  has  been  refused.  They  pray  for  a  dismissal  of 
the  rule  at  Roubieu's  costs :  and  that  he  be  ordered  to  receive 
the  syndic's  check  on  the  Improvement  Bank,  for  the  amount 
coming  to  him.  The  rule  having  been  made  absolute,  the  defend- 
ants appealed. 
Whether  a  rule  on  the  syndic  and  his  surety,  to  show  cause, 


MARCH,  1843.  143 


Montilly  v.  Hie  Creditors. 


was  the  proper  proceeding  or  not,  to  render  them  liable  de  bonis  pro- 
priisy  we  are  not  now  to  inquire,  as  no  objection  to  it  was  made 
below,  and  both  the  syndic  and  his  surety  joined  issue  on  the 
merits  of  the  rule. 

The  evidence  shows  that  in  January,  1842  there  was  a  sum 
of  $1434,97  belonging  to  the  estate,  in  the  Improvement  Bank; 
that,  without  any  order  of  court,  this  amount  was  withdrawn  by 
the  syndic  by  two  checks,  one  of  the  22d  of  January,  for  $800, 
and  the  other  of  the  28th  of  the  same  month,  for  $634,97  ;  that 
when  the  funds  were  thus  withdrawn  the  Improvement  Bank  notes 
were  current  and  received  by  the  other  banks  ;  and  that  after  the 
21stof  February  following,  and  when  the  notes  were  at  a  large 
discount,  and  were  refused  by  all  the  other  banks,  the  syndic 
made  a  special  deposit  in  the  bank  of  its  own  notes.    It  has  not 
been  satisfactorily  shown  that  the  funds  thus  withdrawn  by  the 
syndic  remained  in  his  hands,  and  were  the  same  as  were  re-deposit- 
ed some  time  after,  when  the  notes  had  considerably  fallen  in  value. 
It  further  appears  that  R.  A.  Lefebvre  had  an  account  in  the  bank, 
kept  in  the  name  of  R.  A.  Lefebvre  &  Co.    Under  such  circumstan- 
ces, we  cannot  say  that  the  court  below  erred  in  the  conclusion  to 
which  they  arrived.    Had  the  funds  of  the  estate  remained  in  de- 
posit at  the  bank,  their  depreciation  would  have  been  a  loss  to  be 
borne  by  the  creditors,  and  Roubieu  could  hardly  have  refused  to 
receive  a  check  in  payment.    But  the  syndic  having  withdrawn 
these  funds  when  they  were  current  in  all  the  banks,  and  when, 
therefore,  he  could  use  them  to  as  much  advantage  as  a  legal  cur- 
rency, he  cannot  complain  if  he  is  now  made  to  account  with  the 
appellee  for  the  par  value  of  the  notes.    He  should  not  be  permit- 
ted to  profit  by  his  own  wrong.    It  was  his  duty  to  have  the  funds 
of  the  estate  deposited  in  the  bank  until  he  was  ordered  to  pay 
them  over.    B  &  C.  Dig.  p.  498. 

Judgment  affirmed. 
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Thb  Union  Bank  of  Louisiana,  v.  Samubl  Martin  and  wife. 

Appeal  from  the  District  Court  of  Iberville,  Nicholls^  J. 

LabauvCf  for  the  appellants. 

W.  E.  Edwards^  for  the  defendants. 

Martin,  J.  The  Bank  appeals  from  a  judgment,  sustaining 
the  opposition  of  the  appellees  to  the  homologation  of  a  sale  of 
property  under  an  execution  on  the  monition  of  the  appellant,  and 
setting  aside  the  sale.  The  sale  was  set  aside,  on  the  ground  that 
the  Sheriff  ought  to  have  accepted  the  sureties  of  Harrolson,  to 
whom  the  land  had  been  adjudicated  as  the  last  and  highest 
bidder,  for  one  thousand  dollars ;  and  that  the  Sheriff  improperly 
adjudicated  it  to  the  plaintiff  for  two  hundred  dollars.  The  ques-* 
tion  turned  on  the  sufficiency  of  the  sureties  offered  by  Harrolson, 
and  the  court  thought  them  sufficient.  Several  witnesses  were 
examined  on  this  point,  and  the  testimony  is  somewhat  cbntra- 
dictory ;  but  it  does  not  appear  to  us  that  the  court  erred,  in  con- 
cluding that  it  preponderated  in  favor  of  the  sufficiency  of  the 
sureties. 

Judgment  affitmed. 
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Joel  Small  v.  James  W.  Zacharib  and  another. 

Where  the  answer  admits  that  a  portion  of  the  amount  claimed  is  due,  judgment  may 
be  obtained  therefor,  on  motion,  without  a  trial ;  and  the  case  be  left  open,  as  to  the 
part  in  dispute. 

Where  respondents  allege,  *'  that  they  tendered  to  the  plaintiff  about,  or  at  the  ma- 
turity of  the  note,  the  sum"  which  they  admit  to  be  due,  but  without  stating  the 
manner  m  which  the  tender  was  made,  or  showing  that  the  money  was  deposited  as 
required  by  law,  or  denjring  the  amicable  demand  and  refusal  to  pay  set  forth  in  the 
petition,  the  plea  will  be  considered  informal  and  insufficient,  and  interest  be  al- 
lowed on  the  whole  amount  until  finally  paid. 

Tlie  rule  that  a  party,  wishing  to  avail  himself  of  the  admissions  of  his  adversary,  can- 
not divide  them,  but  must  take  them  entire,  does  not  apply  to  admissions  in  the 
pleadings ;  but  only  to  answers  to  intenogatories  (C.  P.  art.  356,)  or  to  jndidal 
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coDfeMiont  nude  according  to  art.  S970  of  the  Civil  Code.  Thus,  when  the  debt 
ia  acknowledged  but,  a  tender  of  the  amount  alleged,  the  plaintiff  will  be  exempted 
from  the  neceeaity  of  proving  hia  claim ;  but  aa  a  matter  of  defence,  the  tender 
most  be  established  by  le^l  evidence,  like  anj  other  fact  tending  to  show  a  dis- 
charge from  the  obligation  sued  on. 
Defendants  admittmg  a  part  of  the  debt  sued  for  to  be  due,  pleaded  a  tender;  and 
plaintiff  having  moved  for  a  judgment  for  the  amount  so  admitted,  it  was  rendered 
without  a  trial,  for  that  sum,  with  costs,  leaving  the  case  open  as  to  the  balance  of 
the  claim  :  On  appeal  A^  that  as  to  the  costs,  the  judgment  was  premature  ;  that 
being  thrown  by  law  on  the  party  cast,  they  ahould  not  be  taxed  before  the  final 
determination  of  the  suit ;  and  that,  should  defendants  prove  the  tender,  and  esUb- 
Ush  the  other  part  of  their  defence,  the  cosU  must  fall  upon  the  plaintiff. 

Appeal  from  the  City  Court  of  New  Orleans,  Collins,  J.  The  de- 
fendants, who  were  sued  on  their  promissory  note  for  $989,88,  with 
costs  of  protest,  and  interest  at  five  per  cent,  from  its  maturity, 
alleged  a  failure  of  consideration  as  to  a  part  of  the  note,  and 
represented  "  that  they  tendered  to  plaintiff  about,  or  at  the  ma- 
turity of  said  note,  the  sum  of  $539,88,  being  all  that  in  justice 
they  were  bound  to  pay,  but  that  the  said  plaintiff  refused  to  ac- 
cept the  same."  On  motion  of  the  counsel  for  the  plaintiff,  judg- 
ment was  rendered  below,  without  trial,  for  the  $589,88  admitted 
to  be  due,  and  for  the  costs  of  protest  and  of  the  suit,  leaving  the 
case  open  as  to  the  balance  of  the  claim.  From  this  judgment 
the  defendants  have  appealed. 

J.  W.  Smith,  for  the  plaintiff. 

T.  SlideUp  for  the  appellants. 

Simon,  J.  The  defendants  are  appellants  from  a  judgment 
condemning  them  to  pay  a  part  of  the  plaintiff's  claims,  founded 
on  a  promissory  note  of  the  amount  of  $989,88,  on  which  they 
allege  that  they  owe  only  the  sum  of  $539,88,  which,  they 
say  is  all  that  in  justice  they  are  bound  to  pay  to  the  plaintiff, 
to  whom  they  tendered  said  amount  about,  or  at  the  maturity 
of  the  note  sued  on.  The  balance  of  the  note  is  disputed  on  di- 
yers  grounds  set  up  in  the  defendants'  answer,  going  to  show  a 
want  or  failure  of  consideration  for  the  same  to  the  amount  of  $450. 

Judgment  was  rendered  below  for  the  sum  undisputed,  with 
interest  and  the  costs  of  the  suit ;  and  the  case  remained  open  for 
the  balance  of  the  claim. 
The  appellants  complain,  that  the  judgment  was  rendered  against 
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them  exparte^  and  without  evidence.  They  contend  that  as  the 
admissrbn  contained  in  their  answer  was  the  only  foundation  of 
the  judgment,  that  admission  must  be  taken  entire  and  cannot  be 
divided ;  and  that  as  it  was  accompanied  by  the  allegation  of  a 
tender  of  the  sum  due  at  the  maturity  of  the  note,  they  cannot  be 
made  liable  in  their  answer  for  any  thing  but  the  principal,  and 
neither  for  interest,  or  costs. 

There  being  no  dispute  as  to  the  amount  admitted  to  be  due  by 
the  defendants'  answer,  judgment  was  properly  rendered  therefor, 
on  the  motion  of  the  plaintiff's  counsel.  No  trial  was  required 
for  the  sum  admitted  by  the  defendants.  Parsons  et  a^»  v.  Suares, 
9  La.  412. 

With  regard  to  the  interest,  we  think  it  was  also  properly  al- 
lowed. Supposing  that  the  admissions  on  which  the  judgment  is 
based  could  not  be  divided,  the  plea  of  tender  relied  on  by  the  ap- 
pellants, is  so  informal,  irregular  and  insufficient,  that  it  cannot  be 
taken  as  a  compliance  with  the  requisites  of  the  law.  Code  of 
Practice,  arts.  404,  407,  413,  416.  CivU  Code,  arts.  2163,  2164. 
The  manner  in  which  the  alleged  tender  was  made  is  not  stated, 
nor  is  it  shown  that  the  money  was  ever  coqsigned  as  required  by 
law  ;  and  the  answer  does  not  contain  any  denial  of  the  amicable 
demand  and  refusal  to  pay  set  forth  in  the  petition. 

We  must,  however,  remark,  that  under  the  doctrine  recognized 
by  this  court,  in  Dtggs  et  ah  v.  Parish  et  al.^  18  La.  8,  the  de- 
fendants could  not,  perhaps,  be  dispensed  from  proving  their  al- 
legation of  a  real  tender.  As  a  matter  of  defence,  it  should  be 
established  by  legal  evidence,  as  well  as  any  other  fact  tending  to 
show  their  discharge  from  the  obligation  sued  on,  or  that  they  are 
not  liable  to  pay  the  whole,  or  part  of  the  plaintiff's  demand. 

With  respect  to  the  costs  of  the  suit,  we  are  of  opinion  that  the 
judgment  appealed  from  was  premature.  Those  costs,  being 
thrown  by  law  upon  the  party  cast,  should  be  the  result  of  the 
final  decision  of  the  cause  ;  and  ?ion  constat  that  the  defendants 
may  not  yet  plead  and  prove  the  real  tender  of  the  amount  by 
them  admitted  to  be  due  in  the  manner  prescribed  by  law,  which, 
if  they  succeed  in  establishing  the  other  branch  of  their  defence, 
will  necessarily  throw  the  costs  upon  the  plaintiff.    As  a  general 
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rule,  the  costs  should  not  be  taxed  before  a  final  determination  of 
the  suit. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  of  the 
City  Court  be  affirmed  in  all  its  parts,  except  with  regard  to  the 
costs  of  the  suit  in  the  lower  court ;  which  are  to  remain  unde- 
cided upon  until  the  final  decision  of  the  suit ;  and  that  the  ap- 
pellee pay  the  costs  of  this  appeal. 


AuGUSTiN  B.  Segur  V,  Dayid  G.  Hill. 

Where  the  record  from  its  incompleteness  will  not  enable  the  appellate  court  to  ex- 
amine the  case  on  its  merits,  and  no  assignment  of  errors  has  been  filed  within  ten 
days  after  bringing  up  the  record,  as  required  bj  art.  897  of  the  Code  of  Practice, 
the  appeal  must  be  dismissed. 

Appeal  from  the  City  Court  of  New  Orleans,  Collins,  J. 

Wray,  for  the  plaintiff. 

Rawle,  for  the  appellant. 

Martin,  J.  The  dismissal  of  this  appeal  is  asked  on  the 
ground,  that  the  appellant  has  not  brought  up  the  record  in  such 
a  manner  as  to  enable  us  to  examine  the  merits  of  the  case.  His 
counsel  has  attempted  to  draw  our  attention  to  what  he  calls, 
errors  apparent  on  the  face  of  the  record.  The  transcript  was 
filed  in  this  court  on  the  11th  of  January,  last.  The  case  was 
called  for  hearing  in  the  first  week  of  March  instant.  No  written 
assignment  of  errors  had  been  filed,  according  to  the  Code  of 
Practice,  art.  807,  which  requires  such  an  assignment  to  be  filed 
within  ten  days  after  the  record  is  brought  up.  In  such  a  case, 
the  code  makes  it  our  duty  to  dismiss  the  apf>eal.  We  have  often 
held  that  the  appellee's  claim  for  the  dismissal  is  irresistible* 
1  La.  62.    6  La.  144,  156,  209. 

Appeal  dismissed. 
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Henry  Leonard  and  others  v.  Robert  Fluileb  and  another. 

« 

Minor  beira,  who  hare  not  accepted,  moat  be  considered  (8a?ing  their  right  to  accept 
at  a  fature  time,)  ai  strangen  to  the  saccession. 

Under  the  provision  of  the  Code  of  1808,  book  3,  title  1.  art.  74,  which  declares  that 
*'  until  the  acceptance  or  renunciation,  the  inheritance  is  considered  as  a  fictitious 
being:  representing  in  every  respect  the  deceased,  who  was  the  owner  of  the  es- 
tate,** prescription  ran  against  a  vacant  saccession,  slthoagh  minors  were  interested. 

A  change  in  the  law  by  which  prescription  was  sllowed  to  ran,  under  certain  circum- 
stances, against  minors,  will  not  deprive  one  interested  in  pleading  it,  of  the  benefit 
of  the  time  elapsed  before  the  repeal  of  the  old  law.  The  time  so  elapsed  may  be 
added  to  that  since  the  majority  of  the  party,  to  make  out  the  necessary  period  of 
prescription. 

• 

Appeal  from  the  District  Court  of  St.  Helena,  Jones^  J. 

Garland,  J.  The  plaintiffs  represent  that  they  are  the  chil* 
dren  and  legal  heirs  of  Eliza,  the  late  wife  of  Samuel  Leonard, 
who  died  in  the  month  of  Noyember,  1818.  They  allege  that  a 
community  of  acquets  and  gains  existed  between  their  mother  and 
her  husband,  composed  of  personal  property  and  lands,  situated 
in  the  parish  of  St.  Helena,  which  has  never  been  divided  accord« 
ing  to  law,  and  were  not  inventoried  until  the  year  1841.  They 
aver  that  they  were  minors  at  the  time  of  their  mother's  death, 
and  for  many  years  afterwards. 

The  petitioners  also  aver,  that  in  the  year  1824,  the  Sheriff  of 
St.  Helena,  under  an  execution  which  had  issued  on  a  judgment 
in  favor  of  Whiting  and  Fletcher  against  Samuel  Leonard,  their 
father,  seized  and  sold  to  Abner  Womack,  a  tract  of  land  on  the 
Amit6  River,  commonly  called  the  Redding  trcKt^  containing 
640  acres,  which  belonged  to  the  community  that  existed  between 
their  deceased  mother  and  Samuel  Leonard,  their  father. 

This  sale,  the  petitioners  aver,  is  null  and  void,  because  the 
whole  property  did  not  belong  to  their  father,  and  the  necessary 
formalities  were  not  pursued  in  selling  it.  They  state  that  the 
defendant  Fluker  pretends  to  be  the  owner  of  this  land,  compris- 
ing their  undivided  half.  That  he  has  cleared  and  cultivated  it, 
destroyed  valuable  timber,  and  committed  other  trespasses: 
wherefore  they  claim  $2400  for  rent,  and  $2500  for  damages. 
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They  pray  that  Fluker  and  Leonard  may  be  cited;  that  they, 
the  petitionersi  may  be  decreed  to  be  the  owners  of  one  half  of  the 
land ;  that  the  Sheriff's  sale  may  be  declared  a  nullity ;  that  a 
partition  may  be  ordered  between  them  and  Fluker  and  Leonardi 
or  whichever  is  the  owner ;  and  that  the  former  may  be  condemn- 
ed to  pay  the  rent  and  damages  claimed. 

Fluker  filed  various  exceptions  to  the  petition,  which  were  over- 
ruled ;  and  he  answered  by  general  denial,  and  an  admission  that 
he  was  in  possession  of  the  land  claimed,  it  forming  a  part  of  a 
larger  tract  purchased  of  one  Kendrick.  He  averred  that  he  held 
in  good  faith,  under  a  just  title,  and  had  made  improvements  to 
the  value  of  $1950,  which  he  claimed  in  case  of  eviction.  He 
further  averred,  that  the  plaintiffs  are  not  entitled  to  all  their  mo- 
ther's rights.  He  pleads  the  prescription  of  ten  years,  under  a 
title  translative  of  property ;  and  prays  that  the  representative  of 
Kendricks'  succession  may  be  cited  in  warranty. 

Leonard  answered,  by  admitting  the  truth  of  the  allegations  of 
the  plaintiffs.  The  administrator  of  Kendrick's  estate  was  cited ; 
but  it  does  not  appear  he  ever  answered,  or  that  any  judgment  by 
default  was  taken  against  him. 

The  facts  of  the  case  are,  that  Samuel  Leonard  was,  many 
years  ago,  married  to  the  mother  of  the  plaintiffs ;  that  she  died 
about  the  month  of  November,  in  the  year  1818,  leaving  five  chil- 
dren, one  of  whom  died  about  three  months  after  the  mother,  and 
another  about  the  year  1832.  The  three  plaintiffs,  at  the  time  of 
their  mother's  death,  were  minors.  The  oldest  being  nine  or  ten 
years  of  age ;  the  next,  about  seven  or  eight  years,  and  the  young- 
est about  five  or  six  years  old.  No  inventory  was  made  of  the 
succession,  until  early  in  the  year  1841  ;  nor  was  any  step  ever 
taken  by  the  father  of  the  plaintiffs,  during  their  minority,  or  by 
them  afterwards,  (until  the  period  mentioned,)  to  accept  or  re- 
nounce the  succession ;  nor  was  any  motion  made  by  any  one  to 
compel  them  to  accept  or  renounce,  although  they  were  in  the 
parish.  An  act  of  sale  from  George  Reddin  to  John  W.,  and 
Samuel  Leonard,  dated  in  August,  1818,  was  offered  in  evidence, 
but  rejected  by  the  judge,  principally,  because  it  was  not  exhibited 
when  the  defendant  prayed  oyer  of  the  plaintiffs'  title.  In  the 
year  1821,  the  title  to  the  land  was  confirmed  by  Congress^  in  the 
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name  of  Samuel  Leonard  alone.  In  1824  it  was  seized  and  sold 
by  the  Sheriff,  under  an  execution  against  Samuel  Leonard  alone^ 
purchased  by  Womack,  who  sold  to  Eendrick,  and,  at  the  pro- 
bate sale  of  his  estate,  purchased  by  the  defendant  Fluker. 

In  May,  1813,  George  Reddin  presented  an  application  to  the 
Land  Officers  in  that  district,  asking  for  a  confirmation  of  his  title, 
by  virtue  of  a  settlement  in  1809 ;  but  it  seems  not  to  hate  been 
acted  on.  When  Leonard  afterwards  presented  the  claim  for  the 
action  of  the  officers,  he  states  that  the  original  settler  was  named 
Yardeman,  and  that  his  settlement  was  in  1803  or  1804,  and 
makes  no  mention  of  Reddin's  settlement,  nor  of  that  of  his  pre- 
decessor Galloway.  The  heirship  of  the  plaintiffs  is  clearly 
shown,  and  it  is  admitted  that  the  land  in  possession  of  the  de- 
fendant, is  the  same  that  was  sbld  at  the  sale  of  Kendrick's  suc- 
cession. Notwithstanding  a  considerable  portion  of  the  evidence 
offered  by  the  plaintiffs  was  rejected,  the  jury  found  a  verdict  in 
favor  of  John  W.  Leonard  and  Maria  Leonard,  each  for  one  tenth, 
and  the  fourth  of  another  tenth  of  the  land  in  controversy ;  and 
against  Henry  Leonard,  as  his  right  of  action  was  prescribed. 
A  judgment  was  rendered  according  to  the  verdict,  and  a  notary 
appointed  to  make  partition ;  from  which  judgment  the  defendant 
Fluker,  has  appealed. 

The  opinion  we  have  formed  on  the  plea  of  prescription  filed 
by  the  defendant  Fluker,  renders  it  unnecessary  to  express  an 
opinion  upon  the  numerous  points  which  the  case  presents. 

The  evidence  shows,  that  Mrs.  Leonard  died  in  or  about  the 
month  of  November,  in  the  year  1818.  In  February,  1841,  when 
this  suit  was  filed,  Henry  Leonard  was  about  thirty-two  years  of 
age,  John  was  aged  thirty  years,  and  Maria  twenty-six  years. 
Until  January  23d,  1841,  none  of  the  plaintiffs  ever  accepted  or 
renounced  the  succession  of  their  mother,  although  in  the  parish 
and  residing  in  the  neighborhood  of  the  property  claimed.  The 
succession,  now  claimed  by  the  plaintiffs,  was  opened  while  the 
old  Civil  Code  was  in  force.  That  Code,  p.  172,  art.  118,  tells 
us  that  an  estate  is  vacant  when  no  person  claims  it,  either 
as  an  heir,  or  under  any  other  title.  This  court,  in  the  case 
of  Poulteney*s  heirs  v.  CeciFs  executors^  8  La.  321,  said,  minor 
heirs,  without  acceptance,  must  he  considered  as  strangers  to  the 
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succession,  \vhich  is,  in  itself,  vacant.  This  being  the  law  in 
force  at  the  time,  it  seems  to  us,  that  the  case  comes  within  the 
meaning  of  that  provision  of  the  Civil  Code  of  1808,  p.  162,  art. 
74,  which  says,  that  *'  until  the  acceptance  or  renunciation,  the 
inheritance  is  considered  as  a  fictitious  being,  representing  in 
every  respect,  the  deceased,  who  was  the  owner  of  the  estate." 
Under  this  provision,  it  was  held,  in  the  case  of  Davis*  heirs  v. 
EUcins  and  others^  9  La.  135,  that  prescription  would  nm  against 
a  vacant  succession,  although  minors  were  interested.  We  see 
no  reason  to  change  the  decision  then  made,  and  it  is  applicable 
to  this  case. 

It  has  heed  urged  that,  as  the  provision  of  the  Code  of  1808, 
p.  162,  art.  74,  has  been  omitted  in  the  present  Civil  Code,  that 
law  is  not  in  force  now.     It  is  not  necessary  to  decide  whether 
prescription  will  run  against  minor  heirs,  who  neither  accept 
nor  renounce  a  succession,  since  the  adoption  of  the  new  Code  ; 
for  even  admitting  in  this  case,  that  it  does  not,  it  will  not  benefit 
the  plaintiffs.    Previous  to  the  time  when  the  present  Civil  Code 
went  into  effect,  on  the  25th  of  June,  1825,  six  years  and  a  half 
had  elapsed,  and  five  years  more  elapsed,  after  the  youngest 
of  the  plaintiffs  had  arrived  at  the  age  of  majority,  before  this  suit 
was  brought.     It  may  be  that  the  law  has  been  changed  by  the 
new  Code,  when  the  heir  is  present  or  known ;  yet  it  does  not, 
in  our  opinion,  deprive  the  defendant  of  the  benefit  of  the  time 
elapsed,  before  the  supposed  change  of  the  law.    Laying  out  of 
view  the  time  which  elapsed  between  the  period  when  the  new 
Code  went  into  operation,  and  the  time  when  Maria  Leonard  ar- 
rived at  the  age  of  majority,  more  than  eleven  years  and  a  half 
had  elapsed,  during  which  the  prescription  was  running.     The 
two  periods  may,  in  our  opinion  be  united,  and  must  bar  this 
action.  ^ 

The  judgment  of  the  District  Court  is  therefore  annulled ;  and 
ours  is  in  favor  of  the  defendants,  with  costs  in  both  courts. 
Lawson,  for  the  plaintiffs. 
Bullard  and  Sheaf t^  for  the  appellants. 
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Michael  Smelber,  Syndic,  v.  Rebbcc/i  Williams  and  others. 

A  new  trial  may  be  prayed  for  after  three  judicial  days  haye  elapsed  since  the  jadg. 
ment  was  pronoancedj  provided  it  has  not  been  signed.    C.  P.  546.  548. 

Decision  in  Chandler  et  al.  v.  Barker^  13  La.  316,  overruled. 

The  interrogatories  to  be  propounded  to  a  witness,  under  a  commission,  were  served 
on  defendants'  counsel,  who  declmed  to  add  any  cross-interrogatories,  but  reserved 
the  right  of  having  legal  notice  of  the  time  of  taking  the  answers  of  the  witness. 
Notice  was  not  given  to  defendants'  counsel ;  but  the  commissioner  certified  that 
he  gave  timdf  notice  to  the  defendants,  without  showing  how  it  was  given,  or  up- 
on whom  it  was  served.  Heid,  that  defendants  having  an  attorney  on  record,  who 
had  reeerved  the  right  of  notice,  such  notice  should  have  been  given  to  him,  that  he 
might  be  present  at  the  taking  of  the  testimony,  and  that  the  depositioa  was  inad- 
missible.   G.P.434. 

Parol  evidence  is  inadmissible  to  prove  a  sale  of  real  estate. 

Evidence  not  produced  on  the  trial  below,  cannot  be  brought  before  the  Supreme 
Court  on  appeal. 

Appeal  for  the  District  Court  of  St.  Helena,  Jones  J. 

Simon,  J.  This  is  a  petitory  action.  The  plaintiff  represents 
that  he  is  the  syndic  of  his  own  insolvent  estate ;  that  among  the 
property  surrendered  by  him  to  his  creditors,  was  a  tract  of  land 
lying  on  the  riyer  Amit^,  in  the  parish  of  St.  Helena,  containing 
640  acres  ;  that  subsequently  to  the  said  surrender,  Williams, 
the  original  defendant,  illegally  obtained  possession  of  the  said 
tract  and  held  possession  of  the  same,  and  has  received  the  rents 
and  profits  thereof  up  to  this  time,  to  the  amount  of  $3000. 

Williams  first  pleaded  the  general  issue,  and  denied  the  plain* 
tiff's  alleged  right  to  the  land  sued  for,  and  particularly  his,  (Wil* 
liams,)  being  in  possession  of  the  land  described  in  the  petition. 
He  further  averred,  that  the  plaintiff  has  no  right  to  the  tract  of 
land  possessed  by  him,  the^spondent,  and  situated  in  the  parish 
of  St.  Helena,  on  the  river  Amit^  ;  that  he  is  the  owner  and  pos- 
sessor thereof  by  a  good  and  sufficient  title  purchased  from  one 
John  Carroll,  and  that  Carroll  purchased  the  same  at  sheriff's  sale 
as  shown  by  the  sheriff's  deed.  He  avers  further  that  should  his 
first  pleas  not  avail  him,  he  is  entitled  to  judgment  for  the  sum  of 
$5000,  which  is  the  value  of  the  improvements  by  him  put  upon 
the  land.    He  also  pleads  the  prescriptions  of  one  and  ten  years, 
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which  are  based  upon  his  good  failh  and  upon  his  having 
a  title  translatiye  of  property ;  and  concludes  by  praying  that 
the  plaintiff's  demand  may  be  rejected,  ^or  that  if  plaintiff 
recovers  the  land,  he  be  decreed  to  pay  for  the  value  of  the 
improvements. 

The  death  of  the  defendant  having  been  suggested,  the  suit  was 
revived  against  his  widow  and  heirs,  who,  having  been  made  par- 
ties thereto,  adopted  as  their  answer,  the  answer  filed  by  the 
original  defendant,  and  prayed  for  a  trial  by  jury. 

The  jury  having  returned  a  verdict  in  favor  of  the  plaintiff  for 
the  land  as  described  in  his  petition,  judgment  was  rendered  there- 
on  accordingly ;  from  which  the  defendants  have  appealed. 

Previous  to  the  signing  of  the  judgment,  but  on  the  sixth  judi- 
cial day  after  the  verdict  of  the  jury  had  been  rendered,  the  defend- 
ants moved  for  a  new  trial,  which  motion  was  overruled  by  the 
court,  on  the  ground  that  it  came  too  late. 

The  motion  was  made  on  the  sixth  judicial  day  after  the  verdict 
was  rendered  and  after  judgment  had  been  immediately  pronounc- 
ed thereon,  but  the  judgment  was  not  then  signed,  and  was  only 
signed  two  days  after  the  motion  for  a  new  trial.  We  differ  in 
opinion  with  the  judge  a  quo  and  think  he  ought  to  have  consid- 
ered the  motion.  It  has  been  held  by  this  court  that  a  new  trial 
may  be  prayed  for,  after  three  judicial  days  have  elapsed  from 
the  pronouncing  of  the  judgment,  provided  said  judgment  be  not 
signed.  5  Mart.  N.  S.  319.  This  appears  to  be  in  conflict  with 
the  decision  of  this  court  in  13  La.  316  ;  but  it  seems  to  us  that  the 
rule  settled  by  our  former  jurisprudence,  is  a  correct  interpretation 
of  arts.  546^548  of  the  Code  of  Practice,  and  we  are  unable  to  see 
any  good  reason  why  a  judgment,  which  is  not  signed,  should  not  be 
open  to  revision.  In  this  case,  however,  the  record  contains  all 
the  evidence  on  which  the  case  was  tried ;  the  application  for  a 
new  trial  is  based  on  the  ground  that  the  verdict  is  contrary  to  law 
and  evidence  ;  and  we  may  fairly  proceed  to  examine  its  sound- 
ness and  sufficiency  to  support  the  pretensions  of  the  appellants. 

The  next  point  arises  out  of  a  bill  of  exceptions  taken  to  the 
opinion  of  the  court,  admitting  in  evidence  a  certain  certificate  of 
the  Land  Office  issued  in  favor  of  the  plaintiff,  and  also  the  de- 
position of  the  witness  Breed,  taken  by  virtue  of  a  commission. 

YoL.  IV.  20 
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It  seems  to  us  that  the  certificate  objected  to  was  properly  re- 
ceived. It  is  in  favor  of  the  plaintiflF  for  the  quantity  of  acres  of 
land  mentioned  in  his  petition,  situated  in  the  parish  of  St.  Helena. 
It  was  produced  in  support  of.  the  allegation  of  title  contained  in 
the  petition,  and  goes  to  eatablish  the  right  set  up  by  the  plaintiff 
under  his  allegations. 

With  regard  to  the  testimony  of  the  witness  Breed,  we  think 
the  objections  made  by  the  defendants  must  be  sustained.  This 
testimony  was  taken  by  virtue  of  a  commission,  in  answer  to  in- 
terrogatories propounded  to  the  witness  by  the  plaintifif.  Those 
interrogatories  were  served  upon  the  defendants*  counsel,  who  de- 
clined propounding  cross-interrogatories,  but  reserved  the  right  of 
having  legal  notice  of  the  time  of  taking  the  answers  of  the  wit- 
ness. Now,  the  commissioner  certifies  that  he  gave  timely  notice 
to  the  defendants;  but  he  does  not  show  how  such  notice  was 
given,  nor  upon  whom  it  was  served.  The  defendants  had  an 
attorney  on  record  ;  the  reservation  was  made  by  this  attorney ; 
and  it  seems  to  us  that  they  had  a  right  to  require  that  notice 
should  be  given  to  their  attorney,  in  order  that  he  might  be  pre- 
sent at  the  taking  of  the  testimony.  This  is  also  positively  requir- 
ed by  law,  the  Code  of  Practice  (art.  434)  which  declaresthat "  the 
party,  on  whose  application  depositions  have  been  taken,  must, 
before  he  can  use  them  as  evidence  in  the  cause,  show  that  the 
adverse  party  has  been  served  with  a  written  notice  of  the  time  and 
place,  &c.  &c.*' 

The  other  objection  made  to  Breed's  testimony,  on  the  ground 
that  his  answers  prove  sales  of  real  estate  by  parol,  appears  also 
to  be  well  founded.  The  inferior  court  should  have  rejected  all 
those  parts  of  the  testimony  going  to  show  the  sales  and  purchases 
made  by  and  to  various  persons,  of  the  tract  of  land  in  contro- 
versy, and  particularly  the  sale  made  by  one  Dean  to  the  plaintiff, 
under  which  he  obtained  his  certificate  from  the  Land  Office.  In 
a  petitory  action,  it  is  not  only  required  that  the  plaintiff  should 
make  out  his  title,  but  that  it  should  be  made  out  by  legal  and 
proper  evidence. 

The  plaintiff's  parol  evidence  in  support  of  his  title  being  thus 
rejected,  it  becomes  unnecessary  to  examine  the  other  bill  of  ex- 
ceptions relative  to  the  refusal  of  the  court  to  charge  the  jury  as 
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required  by  the  defendants'  counsel,  as  the  case  is  to  be  remanded 
for  a  new  trial.  We  must  remark,  however,  that  the  record  comes 
up  in  a  very  confused  state ;  that  it  contains  written  evidence  be^ 
longing  to  the  defendants,  which  was  not  produced  on  the  trial, 
or  which  is  not  referred  to  as  such  in  the  judge's  statement  of  the 
facts  adduced  by  the  parties.  We  presume  that  this  circumstance 
is,  perhaps,  in  this  instance,  the  result  of  an  oversight  of  the  clerk  ; 
but  we  cannot  forbear  expressing  our  views  upon  it,  and  our  de- 
termination not  to  permit  parties  to  bring  up  evidence  before  us 
on  appeal,  which  was  not  produced  below  on  the  trial  of  the  cause. 
It  is  clear  that  in  justice  to  the  inferior  judges,  and  in  the  consti- 
tutional exercise  of  our  appellate  jurisdiction,  cases  should  be 
brought  before  us  in  the  same  state  as  they  were  tried  be- 
low. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled,  and  reversed,  and  that  this  case,  be 
remanded  to  the  lower  court  for  a  new  trial ;  the  appellee  paying 
the  costs  of  this  appeal 

Sheaf e  <^.  Davidson,  for  the  plaintiff. 

Lawson  ^  Bullard,  for  the  appellants. 


Robert  Nash  Oqoen  v.  Josephine  Michel  and  Husband. 

An  exclusion  of  warranty,  fraudulently  made,  cannot  avail  the  vendor,  who  is  bound 
to  disclose  redhibitory  vices  and  defects,  within  his  knowledge,  not  discoverable  on 
inspection.  0.  C.  3480.  AUUr^  where  such  exclusion  was  made  in  good  faith, 
there  being  no  proof  that  the  vendor  knew  of  the  existence  of  such  vices. 

The  redhibitory  action  must  be  instituted  within  a  year  from  the  date  of  the  sale  ;  the 
only  exceptions  to  this  rule  being,  where  the  vendor  knew  of  the  vice  and  neglected 
to  declare  it  to  the  purchaser ;  or,  not  being  domiciliated  in  the  state,  absented  him- 
self before  the  expiration  of  the  year  following  the  sale,  when  the  prescription  re. 
mains  sospended  during  his  absence.    C.  C.  2513. 

Appeal  from  a  judgment  of  nonsuit  in  the  District  Court  of 
East  Baton  Rouge,  Johnson^  J. 
Elam^  fof  the  appellant. 
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Edwards,  for  the  defendants. 

BuLLARD,  J.  The  plaintiff  sues  to  rescind  the  sale  of  a  slave, 
made  to  him  by  the  defendant  as  the  testamentary  heir  of  Lupp6, 
on  the  allegation  that  the  slave  was  represented  as  a  good  subject 
and  free  from  all  redhibitory  vices  and  defects,  whereas ;  he  was  ad- 
dicted to  theft  and  running  away,  to  the  knowledge  of  the  defend- 
ant.   1*here  was  judgment  against  him  and  he  has  appealed. 

It  is  shown  that  the  sale  of  the  slave  and  other  property  was 
made  by  an  auctioneer.  The  advertisement  which  preceded  the 
sale,  setting  forth  its  conditions  and  terms,  states  that  the  whole 
will  be  sold  with  the  right,  title  and  interest,  that  the  said  Luppe 
had  thereto,  and  that  no  other  guarantee  will  he  given.  The  sale 
at  auction  was  followed  by  a  conveyance  before  a  notary,  and  the 
act  of  sale,  which  bears  date  January  9th,  1837,  purports  to  con- 
vey all  the  right,  title,  and  interest,  which  Lupp6  deceased  had  in 
and  to  the  slave,  with  no  other  warranty. 

From  January,  1837,  until  the  spring  of  1841,  the  boy  William 
appears  to  have  conducted  himself  well.  More  than  four  years 
after  the  sale  to  the  plaintiff,  he  ran  away.  It  appears  that  for 
four  or  five  years  before  the  death  of  his  former  master,  he  had 
not  run  away,  although  previously  he  had  done  so  repeatedly.  He 
seems  to  have  been  a  faithful  servant  for  many  years,  until  he 
finally  made  his  escape  from  his  new  master.  The  allegation 
that  the  vendor  (Michel)  knew  of  the  former  habit  of  the  slave,  is 
fully  negatived  by  the  evidence.  The  exclusion  of  any  other 
warranty  than  that  of  the  title  derived  from  Lupp6  was,  therefore, 
made  in  good  faith ;  and  there  is  nothing  to  show  any  fraud  on 
the  part  of  the  vendor. 

The  case  of  Turner  4*  Renshaw  v.  Wheaion  et  al.,  18  La. 
37,  relied  on  by  the  appellant,  is  to  the  same  effect.  In  that  case, 
the  exclusion  of  warranty,  as  to  every  thing  except  title,  was  made 
with  a  knowledge  on  the  part  of  the  vendor  of  redhibitory  vices, 
which  he  failed  to  disclose  at  the  time  of  the  sale,  and  which  good 
faith  required  him  to  disclose.  The  principle  laid  down  in  article 
2480  of  the  Civil  Code  that  '*  although  it  be  agreed  that  the  seller 
is  not  subject  to  warranty,  he  is,  however  accountable  for  what 
results  from  his  personal  act,  and  any  contrary  stipulation  is  void" 
receives  its  application  in  such  cases  as  that  above  quoted.    An 
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exclusion  of  warranty,  made  fraudulently,  cannot  avail  the  vendor, 
because  he  is  bound  to  disclose  those  vices  and  defects,  within 
his  knowledge,  which  are  not  discoverable  on  inspection.  In  this 
case  ten  or  twelve  years  had  elapsed  without  any  act  on  the  part 
of  the  slave,  showing  a  disposition  to  run  away.  Whether  the 
habit  might  then  be  said  to  exist,  or  to  have  ceased  at  the  time  of 
the  sale  and  to  have  revived  afterwards,  is  a  question  we  do  not 
think  it  necessary  to  decide.  Even  if  that  were  doubtful,  we  think 
it  clear  that  the  action  is  barred  by  prescription.  The  redhibitory 
action  must  be  instituted  within  a  year  at  the  furthest,  com- 
mencing from  the  date  of  the  sale.  The  only  exceptions  laid  down 
by  the  Civil  Code  are,  when  the  vendor  had  knowledge  of  the 
vice,  and  neglected  to  declare  it  to  the  purchaser ;  and  where  the 
vendor,  not  domiciliicted  in  the  state,  has  absented  himself  before 
the  expiration  of  the  year.    Art.  2512. 

We  have  already  said  that  the  vendor  is  not  shown  to  have 
known  of  the  existence  of  the  vice,  if  indeed  it  can  be  said  to  have 
existed  at  all,  at  the  moment  of  the  sale,  after  it  had  ceased  for 
so  many  years  to  manifest  itself  by  any  overt  act. 

Judgment  affirmed. 


William    Garrbtt   Johnson    r.    Brisbane    Marshall    and 

another. 

Where  the  proteat  and  certificate  of  notice  have  been  made  in  the  manner  required  by 
the  act  of  13  March,  1837,  copies  thereof,  certified  by  the  notary  to  be  true  copiea 
firom  the  originala  in  his  office,  will  be  evidence  ol  all  the  matters  therein  contained. 
It  is  not  necessary  that  the  certificate  iihoald  state  that  such  copies  were  made  from 
a  record  made  in  the  presence  of  two  witnesses. 

The  certificate  of  notice  of  the  prote<t  of  a  bill  or  note,  signed  by  the  notary  alone, 
without  the  attestation  of  two  witnesses,  is  insufficient.  Such  notice  must  be 
shown  by  testimony  under  oath,  or  by  an  official  certificate  in  strict  compliance 
with  legal  forms. 

The  general  rules  of  evidence  established  by  the  Civil  Code,  book  III,  tit.  lY,  oh.  6, 
arts.  2239  to  2270,  are  applicable  to  all  contracts  whatever. 

The  act  of  37  March,  1833,  so  far  as  it  renders  the  maker  of  a  note,  bill  of  ex- 
change, or  other  negotiable  paper  incompetent,  under  any  circumstances,  as  a  wit- 
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nesa  in  an  action  against  an  endorser,  was  repealed  by  art.  3531  of  the  CitiI  Code. 

In  an  action  by  the  payee,  against  the  endorsers  of  a  note  who  put  their  names  on  it 
merely  to  secure  its  payment,  the  latter  most  be  viewed  as  sureties,  and  as  such 
will  be  entitled  to  avail  themselves  of  all  the  pleas,  not  personal  to  the  principal,  of 
which  he  could  take  advantage  :  C.  C.  2208.  ^ 

One  partner  cannot  sue  another  for  any  sum  paid  for  the  partnership,  or  any  funds 
placed  in  it,  until  a  final  settlement,  and  then  only  for  the  balance  which  may  be 
due. 

Appeal  from  the  District  Court  of  West  Feliciana,  Weems^  J. 
presiding. 

Lobdell,  for  the  plaintiff. 

Bowman  and  Downs y  for  the  appellants. 

Simon,  J.  The  defendants,  sued  as  endorsers  of  a  promissory 
note  drawn  by  one  Thomas  Short  and  Francis  Routh  in  solido, 
are  appellants  from  a  judgment  condemning  them  to  pay  the 
amount  thereof. 

The  defence  set  up  is :  that  the  note  sued  on  is  a  security 
obligation,  contracted  with  the  plaintiff,  by  the  defendants  and 
other  persons,  as  sureties  for  Thomas  Short,  for  the  purpose  of 
enabling  Short  and  the  plaintiff  to  carry  on  their  tavern  at  the  bay 
of  Pascagoula,  as  partners  in  that  concern ;  that  the  plaintiff,  having 
been  charged  to  liquidate  the  concern,  cantiot  maintain  this  action, 
not  having  settled  the  partnership  accounts  with  Short ;  and  that, 
on  a  final  settlement  of  the  partnership.  Short  will  not  be  found  in- 
debted to  the  partnership,  or  to  his  co-partner,  in  any  sum.  They 
further  plead  division,  and  aver  that  the  other  parties  to  the  note 
are  equally  bound,  and  able  to  pay  their  proportions  of  the  obliga- 
tion ;  and  conclude,  by  denying  all  the  allegations  contained  in 
the  petition. 

Our  attention  has  been  first  called  to  a  bill  of  exceptions,  taken 
to  the  opinion  of  the  lower  court  overruling  the  defendants'  objec- 
tions to  the  receiving  in  evidence  a  duly  certified  copy  of  the 
protest  and  certificate  of  notice  to  the  endorsers  ;  and  it  has  been 
contended,  that  as  the  said  copy  did  not  purport  to  be  a  copy  from 
a  record  made  in  the  presence  of  two  witnesses,  it  could  not  be 
admitted  as  legal  evidence  of  notice.  The  notary  certifies  that 
they  "  are  true  copies  from  the  originals  in  my  office ;"  and  the 
certificate  of  service  of  the  notices  appears  to  have  been  attested 
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hy  two  witnesses.  By  the  act  of  1827,  concerning  protests  and 
notices  to  drawers  and  endorsers,  it  is  provided,  that  whenever  the 
notaries  shall  have  made  their  protest  and  certificate  of  notice  in 
the  manner  therein  prescribed,  a  certified  copy  of  such  protest  and 
certificatCy  shall  be  evidence^  of  all  matters  therein  stated.  Bui- 
lard  &  Curry's  Digest,  p.  43.  The  copies  objected  to  in  this 
case,  appear  to  have  been  made  in  compliance  with  the  act  of 
1827  ;  and  indeed,  this  question  cannot  be  distinguished  from  the 
case  of  Whittemore  v.  Leake  and  Howell,  f  4  La.  394,  in  which 
the  same  objection  was  raised  against  the  production  of  a  similar 
copy.  The  case  of  The  Gas  Light  Bank  v.  Nuttall^  19  La.  448, 
to  which  we  have  been  referred,  did  not  present  the  same  ques- 
tion. There,  the  plaintiff  produced  a  single  certificate  of  the  no* 
tary,  without  the  attestation  of  witnesses,  and  we  held  that  it  was 
insufficient,  and  that ''  notice  must  be  shown,  either  by  testimony 
under  oath,  or  by  an  official  certificate  in  strict  compliance  with 
legal  form.** 

The  next  bill  of  exceptions  relates  to  the  rejection  of  the  testi- 
mony of  Thomas  Short,  one  of  the  makers  of  the  note,  whose 
evidence  was  introduced  to  establish  the  partnership  alluded  to  in 
the  defendants'  answer,  and  the  other  facts  necessary  to  prove  the 
consideration  of  the  note  aued  on  in  connection  with  the  alleged 
partnership.  This  testimony  was  rejected  by  the  court  a  qua^  on 
the  ground  that  Short,  being  a  party  to  the  note,  was  interested  in 
the  result,  and  that,  notwithstanding  the  release,  the  testimony 
was  taken  at  a  time  when  he  was  interested.  This  question  has 
been  finally  settled  by  the  decision  of  this  court  in  the  case  of 
Waters  v.  Petrovie  and  Blanchard,  19  La.  584,  in  which  it  was 
held,  that  the  general  rules  of  evidence  established  by  the  Civil 
Code,  must  be  considered  as  applicable  to  all  contracts  whatever ; 
and  in  which  we  declare  in  substance,  that  the  act  of  the  27th  of 
March,  1823,  so  far  as  it  renders  the  maker  of  a  note,  dec,  an  in- 
competent witness  in  an  action  against  the  endorser,  is  repealed 
by  the  last  and  repealing  article  of  the  Civil  Code.  This  doctrine 
must  be  maintained :  and,  in  accordance  with  it,  we  cannot  hesitate 
to  say,  that  the  inferior  judge  erred  in  rejecting  the  testimony  of 
Thomas  Short,  although  he  is  one  of  the  makers  of  the  note  sued 
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on.  The  objection  may  per^ps  afifect  his  credibility  ;  but  it  cannot, 
under  our  present  laws,  render  him  incompetent. 

We  must,  therefore,  consider  the  testimony  of  Short,  which  is 
found  in  the  record,  as  being  legally  before  us,  and  as  making  a 
part  of  the  evidence  adduced  by  the  defendants  in  support  of  their 
defence. 

On  the  merits,  it  has  been  shown  that  the  note  sued  on  was 
really  given  in  consideration  of  the  partnership  contracted  between 
Johnson  and  Short,  and  that  its  amount  was  to  be  used,  in  case  it 
should  have  been  discounted,  as  part  of  the  partnership  funds 
advanced  by  Thomas  Short;  that  the  plaintiff  agreed,  that  if  it  could 
not  be  discounted,  he  would  keep  it  on  his  own  account ;  that 
Short  might  pay  it  off  out  of  his  share  of  the  profits  of  their  joint 
establishment ;  and  that  the  note  might  serve  as  ultimate  security 
for  the.  plaintiff  in  the  event  of  accident  or  loss.  The  note  sued 
on  was  given  in  lieu  of  one  for  $4000  which  was  given  up  by  the 
plaintiff,  who  required  the  new  note  to  be  secured  by  the  same 
names ;  and  it  cannot  be  doubted  that  the  defendants,  and  the  other 
parties  to  the  note,  signed  it  for  the  only  purpose  of  securing  its 
amount.  If  so,  they  must  be  viewed  in  the  light  of  sureties,  and 
as  such,  they  are  entitled  to  avail  themselves  of  all  the  pleas,  not 
personal,  to  which  the  principal  is  entitled.  Civil  Code,  arts. 
2208,  3029.     12  Mart.  278.     10  La.  415. 

The  evidence  also  shows  that  the  partnership  in  question  was 
contracted  in  October,  1835;  that  it  was  to  commence  in  Decem- 
ber following ;  that  it  wais  dissolved  in  December,  1836;  and 
that  it  was  agreed  that,  at  the  expiration  of  each  year,  a  settlement 
of  the  partnership  concerns  should  be  effected,  and  a  division  of 
the  profits  declared.  It  appears  further  that  no  settlement  of  the 
partnership  accounts  or  transactions  has  ever  been  made  between 
the  partners,  and  that  the  plaintiff  took  possession  of  the  entire 
partnership  property,  and  was  to  pay  off  the  partnership  debts, 
and  render  an  account  of  his  proceedings  to  his  former  partner, 
Thomas  Short. 

Under  such  facts  and  circumstances,  it  seems  to  us  that  we 
cannot,  without  injustice  to  the  defendants,  compel  them  to  pay 
now  the  amount  of  the  note  sued  on,  which,  or  a  part  of  which 
might,  perhaps  prove  to  be  extinguished  or  compensated  after  a 
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fair  settlement  of  the  partnership  concerns  between  the  plaintiff 
and  the  maker  of  the  note.  As  a  partnership  transaction,  the  note 
now  in  the  hands  of  one  of  the  partners,  is  subject  to  be  included, 
and  accounted  for  in  the  final  settlement  of  the  concerns.  It  is  a 
debt  due  either  to  the  partnership  or  to  Thomas  Short's  co-partner, 
and  it  is  clear  that  if  this  action  had  been  instituted  by  the  plain- 
tiff against  the  maker,  the  latter  would  have  been  enabled,  under 
the  repeated  decisions  of  this  court,  to  resist  any  attempt  to  re- 
coyer  the  amount  sued  for,  on  the  ground  that  a  partner  has  no 
action  against  another  for  any  sum  paid  for  the  partnership,  or 
any  funds  placed  in  it,  until  a  final  settlement  takes  place,  and 
then  only  for  the  balance  which  appears  due  him.  This  rule  has 
repeatedly  and  uniformly  been  recognized  by  this  court.  1 0  Mart. 
433.  3  lb.  N.  S.  477.  6  lb.  N.  S.  82.  2  La.  461.  13  La.  415. 
1  Robinson,  383. 

Under  this  view  of  the  case,  we  conclude  that  this  action  was 
premature  ;  and  that  the  defendants,  who,  as  sureties,  are  entitled 
to  avail  themselves  of  all  the  pleas,  exceptions  and  other  means 
of  defence,  not  personal,  which  their  principal  could  have  opposed 
to  the  plaintiffs'  demand,  could  not  be  proceeded  against  for  the 
whole  or  part  of  (he  amount  of  the  note  sued  on,  but  after  a  final 
and  general  settlement  of  accounts  between  the  partners,  and  as  a 
consequence  of  the  liquidation  of  the  partnership  concerns. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled,  and  reversed,  and  that  ours  be  for  the 
defendants,  as  in  case  of  nonsuit,  with  costs  in  both  courts. 


4r  m\ 
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HiRAM  Gilbert  and  others  v.  Jamss  Cooper  and  another.  ^^  ^ 
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Where  one  not  a  party  to  a  bill  or  note,  pate  bis  name  npon  it,  he  will  be  presumed 
to  have  done  so  as  surety. 

Where  a  receipt  signed  on  the  execution  of  a  note,  recites  that  it  is  made  in  renewal 
of  another  in  the  possession  of  the  payees,  which  is  to  be  returned  by  them,  or,  in 
default  thereof,  that  the  note  last  executed  is  to  be  null,  payment  of  the  letter  can* 
not  be  required  until  the  obligors  are  put  m  possession  of  the  first  note.  It  is  a  con* 
dition  precedent,  upon  which  the  right  of  recovery  depends. 

Vol.  IV.  21 
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'Where  a  party's  right  to  recoTer  depends  on  an  set  to  be  done  by  him,  he  mast  show 
an  actual  tender  and  refusal,  or  that  every  thing  has  been  done  by  him,  which  could 
be  done,  to  give  effect  to  the  contract. 

Appeal  from  the  District  Court  of  East  Baton  Rouge,  Johri' 
son^  J. 

Simon,  J.  The  defendants  are  sued  as  sureties  on  a  note 
drawn  by  Woodruff  and  Hughes,  to  the  order  of  the  plaintiffs. 
They  resist  the  claim  on  the  following  grounds  :  that  Woodruff 
and  Hughes,  being  indebted  to  the  plaintiffs  in  the  sum  of  $1820, 
made  their  note,  by  which  they  promised  to  pay  the  plaintiffs  the 
sum  of  $1878  39,  thirteen  months  after  the  date  thereof:  that 
although  the  note  sued  on  purports  to  be  dated  at  New  York, 
May  1st,  1837,  it  was  in  fact  made  and  executed  at  Baton  Rouge, 
and  was  there  received  by  Bayley  one  of  the  plaintiffs,  who,  on 
the  same  day,  gave  to  Woodruff  and  Hughes  a  receipt  therefor, 
acknowledging  that  the  same  was  given  in  lieu  of  another  note  of 
Woodruff  and  Hughes  for  the  sum  of  $1820,  due  on  the  15th  of 
December  following,  which  note  they  promised  to  return  ;  in  de- 
fault of  which,  they  agreed  that  the  note  now  sued  on  should  be  held 
to  be  null  and  void :  and  that  the  said  note  of  $1320  never  was  re- 
turned to  the  makers  thereof.  The  defendants,  further  allege  that 
the  note  was  made  payable  to  the  order  of  the  plaintiffs,  but  that  at 
the  time  it  was  endorsed  by  the  defendants,  it  was  endorsed  by 
said  plaintiffs  in  blank,  and  that  the  filling  up  of  the  blank  endorse- 
ment with  the  words  "  without  recourse  to  u^,"  was  fraudulently 
done,  subsequent  to  the  endorsement  of  the  note  by  the  defend- 
ants, and  to  the  prejudice  of  their  rights.  They  plead  that  the 
subsequent  filling  up  of  the  plaintiffs'  endorsement,  ought  to  have 
the  effect  of  estopping  them  from  demanding  payment  from  the  de- 
fendants, as  they  were  thereby  deprived  of  the  recourse  they 
would  have  had  against  their  previous  endorsers,  if  the  note  had 
continued  in  the  same  form  it  was  in  at  the  time  it  passed  from  the 
hands  of  the  defendants. 

The  receipt  alluded  to  in  the  defendants'  answer  is  thereto 
annexed,  and  is  in  the  following  words  :  ''Baton  Rouge,  1st  May, 
1837.  Received  from  Woodruff  and  Hughes,  their  note  for 
$1878  39,  at  thirteen  months  after  date,  in  lieu  of  their  note  for 
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$1820,  due  the  15th  of  December,  1837,  with  additional  interest 
till  due,  which  we  promise  to  return ;  in  default  of  which,  the  first 
above  mentioned  note  to  be  null  and  void.  Signed,  Gilbert,  Bay- 
ley  and  Draper.'* 

The  ncte  sued  on  is  dated  "New  York,  Ist  May,  1837;" 
is  made  payable  to  the  order  of  the  plaintiffs,  and  is  endorsed  first 
by  the  plaintiffs,  ^^  pay  to  the  order  of  Cooper  and  Mussenden, 
without  recourse  to'us,"  which  endorsement  is  followed  by  that  of 
the  defendants.. 

The  Inferior  Court,  after  hearing  the  parol  evidence  adduced 
by  the  plaintiffs  to  establish  the  nature  of  the  defendants'  obliga- 
tion, and  to  explain  the  circumstances  under  which  the  note  was 
endorsed  by  the  plaintiffs,  gave  judgment  in  their  favor  against 
Cooper ;  from  which  the  latter  has  appealed. 

The  evidence  shows  clearly  that  the  note  sued  on  was  origi- 
nally endorsed  by  Cooper  and  Mussenden,  previous  to  being  en- 
dorsed by  the  plaintiffs ;  and  that  it  was  made  payable  to  the 
order  of  the  plaintiffs,  was  executed  at  Baton  Rouge  on  the  same 
day  that  the  receipt  shown  by  the  defendants  was  signed,  and  was 
endorsed  by  Cooper  and  Mussenden,  who,  according  to  the  juris- 
prudence of  this*  court,  as  established  in  several  cases  (4  Mart. 
539.  3  lb.  N.  S.  659.  10  La.  374,)  mt^st  be  presumed  to  have 
bound  themselves  as  Woodruff  and  Hughes'  sureties.  It  is  now 
well  settled  that,  when  a  person  not  a  party  to  a  bill  or  note,  puts 
his  name  upon  it,  he  is  presumed  to  have  done  so  as  surety.  The 
testimony  of  the  plaintiffs'  former  book-keeper,  establishe3  beyond 
all  doubt,  that  when  the  note  sued  on  was  returned  to  the  plain- 
tiffs' portfolio,  it  was  not  endorsed  by  Gilbert,  Bayley  and  Draper 
in  blank,  or  otherwise,  but  that  it  was  then  endorsed  by  Cooper 
and  Mussenden.  The  latter  was  the  only  endorsement  upon  it. 
The  witness  proceeds  to  explain  the  circumstances  under  which 
the  plaintiffs'  endorsement  was  put  on  the  note  ;  shows  that  it  was 
subsequent  to  the  blank  endorsement  of  the  defendants;  and 
knows  of  no  other  reason  for  the  making  of  said  endorsement, 
except  for  the  purpose  of  collecting  the  note.  This  testimony 
appears  to  be  corroborated  by  the  evidence  of  several  other  wit- 
nesses, among  whom,  P.  A.  Walker  says,  that  the  note  sued  on, 
having  been  presented  to  him  by  Draper,  in  April  or  May,  1838, 
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at  the  time  witness  was  Cooper's  authorized  agent,  was  not  then 
endorsed  by  the  plaintiffs,  but  had  only  the  names  of  Cooper  and 
Mussenden  ;  and  we  must  conclude  that  it  was  the  intention  of 
the  defendants  when  they  endorsed  the  note,  to  bind  themselves 
as  sureties  for  the  payment  thereof. 

The  only  difficulty  which  this  case  presents,  arises  from  the 
receipt  produced  by  the  defendants.  According  to  its  terms,  the 
note  sued  on  is  to  be  null  and  void,  that  is  to  say :  no  right  of 
action  shall  exist  upon  it,  tmtil  the  other  note  be  returned.  This 
the  plaintiffs  promised  to  do ;  it  is  a  condition  precedent  upon 
which  the  right  of  recovery  depends ;  and  although  no  time  is  specifi- 
ed in  the  receipt  within  which  it  is  to  be  performed,  it  is  clear  that 
payment  of  the  note  cannot  be  required,  until  the  obligors  are  put 
in  possession  of  the  first  note.  It  is  a  potestative  condition,  which, 
as  Potbier  says,  is  in  the  power  of  the  obligees :  **  qui  est  au  pou* 
voir  de  celui  envers  qui  Vobligation  est  contractee"  (Obligat.  n. 
201.  Civil  Code,  2019  ;)  and  which  has  the  effect  of  suspending 
the  execution  of  the  obligation,  until  its  performance.  The  obli- 
gees have  a  right  of  which  the  obligors  cannot  deprive  them ;  but 
its  exercise  is  only  suspended,  or  may  be  defeated,  according  ta 
the  nature  and  terms  of  the  condition.  Civil  Code,  art.  2023. 
We  are,  therefore,  constrained  to  come  to  the  conclusion,  that  the 
defendants,  who,  as  sureties  of  Woodruff  and  Hughes,  are  entitled 
to  avail  themselves  of  all  the  pleas,  not  personal,  to  which  their 
principals  are  entitled,  (see  case  of  Johnson  v.  Marshall  and 
another  J  just  decided,)  could  not  be  sued  on  the  note  declared 
upon,  until  the  condition  contained  in  the  receipt  was  fulfilled,  or 
some  other  act  done  equivalent  thereto.  It  is  a  well  settled  rule 
that  when  the  plaintiff's  right  of  recovery  depends  on  and  arises 
from  an  act  to  be  done  by  him,  he  must  either  show  an  actual  ten- 
der and  refusal,  or  that  every  thing  has  been  done  by  him,  which 
could  be  done,  to  give  effect  to  the  contract. 

Now,  it  is  true  that,  in  this  case,  a  motion  was  made  by  the 
plaintiffs  for  time  to  produce  the  first  note,  and  that  it  was  shown 
that  the  principal  obligors  had  made  a  surrender  of  their  property 
to  their  creditors,  some  time  before  the  note  sued  on  became  due ; 
but  this  was,  in  our  opinion,  insufficient  to  show  a  compliance 
with  the  condition,  or  to  account  for  its  non-performance,  or  the 
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Don-production  of  the  first  note  ;  and  could  not  dispense  the  plain- 
tiffs from  returning  the  note  to  the  principal  debtors  or  to  their 
syndic,  and  is  not  a  valid  excuse  for  not  even  producing  the  note 
on  the  trial  of  this  cause.  We  must  consider  this  action  as  having 
tbeen  prematurely  instituted,  and  our  judgment  must  be  one  of 
nonsuit  in  favor  of  the  defendants  and  appellants. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled,  and  reversed ;  and  that  oprs  be  for 
the  defendants,  as  in  case  of  nonsuit,  with  costs  in  both  courts. 

Avery f  for  the  plaintiffs. 


Elam,  for  the  appellants. 


4r  165 
48    4^3 

Sarah  Ann  Penny  v.  Sarah  Weston  and  others.  4r  les 

52    186 

Where  a  married  man  remoyes  to  this  state  from  one  in  which  the  common  law,  ex- 
cept so  far  as  modified  by  statute,  prevails,  by  which  the  personal  property  of  the 
wife  vests  in  the  husband  by  the  marriafe,  and  where  slaves  are  moveables  by  law, 
any  slaves  or  other  personal  effects  brought  by  him  will  be  presumed  to  have  be- 
longed to  him.  It  will  be  for  the  wife,  or  third  persons,  to  destroy  the  presumption, 
by  proof  of  title  in  themselves. 

The  Court  of  Probates  having  jurisdiction  of  actions  for  the  partition  of  successions, 
must  necessarily  inquire  what  property  composes  the  estate  to  be  partitioned,  and 
have  power  to  decide  upon  questions  of  title  incidental  to  the  main  question  of  par- 
tition, though  without  jurisdiction,  under  other  circumstances,  to  decide  such  a 
question. 

Cases  in  which  the  judge  has  recused  himself,  transferred  in  pursuance  of  the  ^t  of 
27  February,  1841,  ch.  32,  from  the  Court  of  Probates,  to  be  tried  before  the  sp^ 
cial  judge  provided  by  that  act,  sitting  in  the  District  Court,  are  to  be  tried  in  the 
same  manner  as  if  they  had  not  been  removed.  The  law,  having  made  no  provision 
for  a  trial  by  jury  in  the  Court  of  Probates,  none  can  be  allowed  in  any  such  case 
by  the  special  judge. 

Where  by  the  death  of  a  minor  child,  its  mother  becomes  seized  of  all  the  rights  of 
the  former  to  the  succession  of  the  father,  no  preliminary  steps  are  required  to  be 
taken  by  the  mother,  in  the  nature  ofuxadditio  kareditatis  to  complete  her  right ;  in 
order  to  commence  an  action  against  the  other  heirs  for  a  partition  of  the  sac- 
cession. 

An  action  of  debt  against  an  heir  may  be  premature,  before  he  has  signified  his  inten- 
tion to  accept  the  succession,  and  in  an  action  of  partition,  under  such  circumstan- 
ces,  the  defendant  might  disclaim ;  but  the  plaintiff  is  not  bound,  in  the  first  in- 
stance, to  institute  any  proceeding  to  compel  him  to  assume  the  quality  of  heir. 
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Where  in  an  action  for  the  partition  of  a  sacceasion,  in  which  a  settlement  of  all 
claims  among  the  heiis  ought  properly  to  be  gone  into,  an  act  signed  by  the  tutrix  of 
the  minor  heirs,  waiWog  her  mortgage  as  tutrix  on  a  tract  of  land,  bad  been  gi?en  in 
e?idence,  a  promimory  note  executed  as  evidence  of  the  debt  secured  by  the  mort- 
gage, may  be  received  to  rebut  the  presumption  of  payment  resulting  from  the  re- 
lease of  the  mortgage. 

This  case  brought  from  the  Court  of  Probates  of  East  Feliciana, 
was  tried  before  Buttery  J.,  sitting  under  the  act  of  27  February, 
1841,  ch.  32,  in  the  District  Court  of  that  parish,  for  the  trial  of 
certain  cases  in  which  the  Judges  of  the  District  and  Parish  Courts 
had  recused  themselves  or  been  recused ;  and  the  defendants  are 
appellants  from  his  judgment. 

Lobdell  and  Boyle^  for  the  plaintiff. 

A.  N,  DunUy  and  Lyons,  for  the  appellants. 

BuLLARD,  J.  Malachi  Weston  senr.  died  in  the  Parish  of 
East  Feliciana  leaving  two  sons,  Malachi  Weston  jun.  and  Rob- 
ert Weston  and  a  widow  in  community.  Robert  married  Sarah 
Ann  Kirkland,  and  died  leaving  one  child  and  his  widow.  The 
child  afterwards  died,  and  his  mother  became  his  sole  heir.  She 
institutes  this  action,  claiming,  in  the  right  of  her  deceased  childy 
a  partition  of  the  grandfather's  estate,  which  she  alleges  has  been 
in  possession  of  the  grandmother,  and  of  Malachi  Weston  junr. 
ever  since  his  death,  and  that  its  revenues  and  profits  have  been  en- 
joyed by  them  exclusively.  It  is  alleged  that  the  grandfather  had  cer- 
tain property  consisting  principally  of  slaves,  which  he  brought  with 
him  from  South  Carolina,  and  which  at  his  death  vested,  in  equal 
moieties,  in  Malachi  jun.  and  Robert,  and  that  Robert's  moiety  is 
vested  in  the  plaintiff,  the  mother  and  heir  of  his  only  child.  It  is 
also  alleged  that  other  property  was  acquired  in  Louisiana,  of  which 
the  widow  in  community  is  entitled  to  one  half;  Malachi  jun. 
to  one  fourth,  and  the  plaintiff,  in  the  same  right  to  the  other  fourth. 

Thus  far.  every  thing  appears  simple  and  free  from  difficulty. 
But  the  matter  is  rendered  complex  and  involved  by  the  fact  that 
Mrs.  Weston  had  been  twice  married,  previously  to  her  marriage 
with  Weston.  First  she  married  Croft,  in  the  state  of  South  Ca- 
rolina, who  died  leaving  two  sons,  the  descendants  of  one  of  whom 
are  parties  in  this  case.  Moses  Croft,  the  other  son,  died  in  1828  : 
after  the  death  of  Croft,  his  widow  married  Edrington,  and  had 
one  son,  who  came  with  her  to  Louisiana,  and  died  here  without 
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posterity.  It  is  alleged  that  certain  slaves  came  from  a  stock 
owned  during  the  former  marriages,  and  that  they  are  not  to  be 
partaken  as  a  part  of  the  succession  of  Malachi  Weston  sen.,but 
are  the  property  of  the  widow  herself  and  of  the  heirs  of  her  chil- 
dren by  the  former  marriages. 

The  first  question  is  therefore,  one  of  title,  that  is  to  say,  which 
of  the  slaves  belonged  to  Malachi  Weston  sen.  at  his  death,  and 
which  to  the  widow,  or  her  descendants  by  former  marriages. 

It  is  shown  that  the  common  law  prevails  in  South  Carolina,  ex- 
cept so  far  as  modified  by  statute,  and  that  the  personal  property 
of  the  wife  vests  in  the  husband  by  the  marriage,  and  that  slaves 
are  moveables  by  the  law  of  that  state.  When  a  married  man  re- 
moves from  that  state  to  this,  and  brings,  with  his  family,  slaves 
and  other  pecsonal  effects,  it  may  be  fairly  presumed,  they  belong 
to  him,  until  the  contrary  is  shown.  It  is  for  his  wife,  or  third 
persons,  to  destroy  the  presumption,  by  exhibiting  evidence  of  title 
in  themselves.    The  burden  of  proof  is  upon  them. 

The  evidence  shows  that  after  the  death  of  Croft,  the  first  hus- 
band, his  children  got  a  part  of  the  slaves,  and  the  widow  a  part. 
Whatever  became  her's  vested  in  her  second  husband  £drington. 
It  is  probable  there  was  a  partition,  inasmuch,  as  the  representa- 
tives of  Croft  never  appear  to  have  claimed  those  which  Weston 
brought  to  this  state,  and  which  are  inventoried  as  a  part  of  his 
estate.  The  same  reasoning  applies  to  the  son  of  Edrington, 
who  died  without  setting  up  any  pretensions  to  those  slaves,  which 
may  have  been  acquired  by  his  father  on  his  marriage.  Neither 
set  of  children  appears  to  us  to  have  established  any  title  to  the 
slaves  claimed  by  them,  and  the  judge  did  not  err  in  his  deci- 
sion upon  the  question  of  title. 

But  it  is  contended  that  the  Court  of  Probates  was  without  juris- 
diction, to  determine  the  question  of  title  between  the  parties  to 
this  controversy.  We  are  of  opinion,  however,  that  the  action 
brought  by  the  plaintiff  for  a  partition  of  the  estate,  in  which  her 
deceased  child  had  an  interest,  was  clearly  within  the  jurisdiction 
of  the  Court  of  Probates.  The  question  of  title  was  incidental 
only.  In  every  action  of  partition  the  first  question  is,  what  pro- 
perty composes  the  estate  to  be  partitioned,  and  the  court  is  with- 
out jurisdiction  to  decide  upon  such  a  question,  except  as  inci- 
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dental  to  the  main  question  of  partition.  That  court  might, 
therefore,  well  inquire,  whether  particular  slaves,  which  had  been 
inventoried  as  a  part  of  the  succession  to  be  divided,  were  in  fact 
the  property  of  the  succession. 

The  court  did  not  err  in  refusing  a  trial  by  jury.  Although  the 
cause  was  tried  by  the  Special  Judge  sitting  in  the  District  Court 
for  the  trial  of  such  cases  as  could  be  tried  neither  by  the  Parish 
nor  the  District  Judge,  yet  it  was  a  case  pending  in  the  Court  of 
Probates,  and  was  to  be  tried  precisely  as  if  it  had  not  been  trans- 
ferred for  that  purpose  alone  to  the  District  Court,  under  the  pro- 
visions of  the  statute.  The  law  has  made  no  provision  for  the 
trial  by  jury  in  Courts  of  Probates. 

It  is  further  contended,  that  the  plaintiff  has  shown  no  right  to 
institute  the  present  action,  because  she  could  not  represent  the 
place,  degree  and  right  of  her  son  Robert  P.  Weston,  and  that 
even  if  she  could,  she  was  bound  first  to  institute  an  action  to 
compel  the  minor  heirs  to  decide  whether  they  would  accept  or 
renounce  the  succession. 

We  are  of  opinion  that,  on  the  death  of  the  child,  the  plaintiff, 
his  mother,  became  seised  of  all  his  rights  in  and  to  the  succession 
of  the  father  which  he  in  the  same  manner,  became  seised  of  on 
the  death  of  his  father.  Whatever  action  the  father  of  the  minor 
child  might  have  maintained  in  relation  to  his  father's  estate  de- 
scended to  and  became  vested  in  his  mother.  Nor  is  it  required  in 
cases  like  the  present,  that  any  preliminary  steps  should  be  taken, 
in  the  nature  of  an  additio  hcBreditatisy  in  order  to  complete  the 
right  of  the  plaintiff.  The  defendants  were  not  bound  to  assume 
the  quality  of  heirs,  and  those  who  are  minors  necessarily  accept 
only  with  the  benefit  of  inventory.  The  action  of  debt  against  an 
heir  might,  perhaps,  be  premature,  until  such  heir  had  signified 
his  intention  to  accept  the  estate ;  and  in  an  action  of  partition  the 
defendant  might  disclaim,  but  the  plaintiff  is  not  bound,  in  the 
first  instance,  to  institute  any  proceeding  to  compel  him  to  assume 
the  quality  of  heir. 

The  defendants  and  appellants  rely  upon  a  bill  of  exceptions,  from 
which  it  appears  that,  after  an  act  signed  by  the  plaintiff  as  tutrix, 
waiving  her  mortgage  on  a  certain  tract  of  land,  had  been  given  in 
evidence,  the  court  permitted  a  promissory  note,  which  appears  to 
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have  been  given  as  evidence  of  the  debt  secured  by  the  mortgage, 
to  be  read  in  evidence  to  rebut  the  presumption  of  payment, 
which  might  result  from  the  release  of  the  mortgage.  It  appears 
that  a  tract  of  land,  held  in  common,  among  the  widow  and  heirs 
of  Malachi  Weston  senior,  had  been  adjudicated  to  the  widow, 
Sarah  Weston.  One  fourth  was  coming  to  the  minor  then  repre- 
sented by  the  plaintiff  as  tutrix,  and  the  mortgage  released  was 
that  resulting  in  favor  of  the  minor  from  the  sale.  The  note  wa& 
given  by  the  widow  for  one  fourth  of  the  price  of  ihe  adjudication. 
In  our  opinion  the  court  did  not  err.  If  any  thing  was  duet  o  the 
minor  for  property  disposed  of,  it  was  competent  for  him  to  show  it  in 
an  action  of  partition,  in  which  a  settlement  of  all  claims  among  the 
heirs  ought  properly  to  be  gone  into.  The  note  given  for  the  mi. 
nor's  share  of  the  price  of  the  land,  which  had  been  disposed  of  by 
the  widow,  was,  therefore,  properly  admitted  in  evidence,  to  show 
that  the  price  had  not  been  paid,  notwithstanding  the  release  of  th6 
mortgage,  which  appears  to  have  been  granted  to  enable  the  widow 
to  raise  money  by  a  mortgage  of  the  land. 

The  appellees  answer  that  there  is  no  error  to  the  prejudice  of 
the  appellant,  but  that  if  the  court  should  think  otherwise,  and 
that  the  judgment  ought  to  be  opened,  they  say  that  the  judge 
erred  to  their  prejudice,  in  not  allowing  the  full  amount  of  the  va- 
lue of  the  use  of  the  property,  over  and  above  the  off-sets  shown  by 
tlie  appellant,  the  judge  compensating  said  balance  against  the 
care  and  trouble  in  raising  the  young  negroes,  the  increase  of  the 
old  stock.  An  attentive  consideration  of  this  part  of  the  case,  and 
of  the  principles  which  appear  to  have  guided  the  court  below, 
has  led  us  to  the  conclusion  that  no  error  was  committed  to  the  pre- 
judice of  the  appellees.  The  defendants  are  qiade  to  account  for 
the  use  of  the  property  which  was  in  their  possession.  They 
were  then  credited  with  the  amount  of  community  debts  paid,  and 
with  the  use  of  other  property  which  those,  whom  the  plaintiff  re- 
present, enjoyed  for  some  time,  and  a  further  allowance  is,  for  the 
trouble  and  expense  of  rearing  the  young  slaves  of  the  conmion 
stock.  This  appears  to  us  equitable.  Not  only  had  the  taxes  to 
be  paid  on  the  young  slaves  ;  but  it  is  well  known  that  they  are  in 
reality  an  expense  to  the  owner  for  food,  clpihing,  and  medical  at- 
tention.    It  is  just  that  the  co-proprietor  who  has  reared  them,  at 
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his  own  expense,  should  be  compensated,  and  nothing  shows  that 
the  allowance  was  unreasonable. 

The  judge  who  tried  the  cause  appears  to  have  investigated  the 
rights  of  the  parties  thoroughly,  and  to  have  arrived  at  just  conclu- 
sions ;  and  no  such  error  has  been  brought  to  our  notice,  as  makes 
it  our  duty  to  reverse  the  judgment. 

Judgment  affirmed. 


Dolly  Sides  and  others  v.  John  Nettles. 

A  bequest  by  testament  duly  proved  and  ordered  to  be  executed,  is  a  title  translative 

of  property,  as  much  as  a  donation  inter  vivos.    C.  C.  3451. 
The  legatee  of  a  particolar  object  will  not  be  presumed  to  be  cognizant  of  any  defect 

of  title  in  the  testator,  bat  be  regarded  as  a  possessor  in  good  faith. 

Appeal  from  the  District  Court  of  East  Feliciana,  Johnson^  J. 

BuLLARD  J.  The  plaintiffs,  who  are  the  widow  and  heirs  of 
James  Sides  deceased,  sue  to  recover  of  the  defendant  a  negro 
woman  named  Diana,  who,  they  allege,  was  the  property  of  said 
James  Sides.  The  defendant,  after  pleading  certain  dilatory  ex- 
ceptions not  now  necessary  to  be  dwelt  upon,  asserted  title  to  the 
slave,  which  he  derived  from  Hiram  Powell,  who  he  prays  may 
be  cited  as  warrantor.  He  afterwards  pleaded  prescription,  under 
a  title  derived  from  Charity  Powell,  the  wife  of  Hiram  Powell ; 
and  he  alleges,  that  the  said  Charity  obtained  the  slave  by  be- 
quest from  Job  Keys  in  his  last  will  and  testament,  which  was 
duly  probated ;  and  he  further  alleges  tliat  Job  Keys  was  in  pos- 
session as  owner,  long  before  his  death. 

Judgment  was  rend^ed  in  favor  of  the  plaintiffs,  and  the  de- 
fendant has  appealed* " 

It  is  shown  that  Sides  acquired  the  slave  in  question  by  pur- 
chase from  one  Ashford,  by  public  act,  in  August,  1819,  and  that 
he  continued  to  possess  her  until  1824  or  1625,  at  which  time  he 
left  the  parish  of  East  Baton  Rouge,  and  Job  Keys  acted  as  his 
agent     Job  Keys  bequeathed  her  by  his  last  will  to  Charily 
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Powell,  from  whom  she  was  purchased  by  the  defendant,  Octo- 
ber 24,  1832 ;  and  the  citation  in  this  case  was  served  on  the  6th 
of  May,  1833.  The  testament  of  Keys  was  probated  in  June, 
1827;  and  on  the  9th  of  July  the  slave  was  inventoried  as  the 
property  of  Keys'  estate.  More  than  five  years  had  elapsed  from 
the  probate  of  the  will,  to  the  inception  of  the  present  suit.  If, 
therefore,  the  testament  and  probate  form  a  sufficient  title  upon 
which  to  prescribe,  and  the  defendant  can  add  his  possession  to 
that  of  the  legatee,  the  plea  of  prescription  ought  to  prevail,  at 
least  so  far  as  it  concerns  the  widow  in  community,  that  is,  for 
one  undivided  half. 

A  bequest  by  testament  duly  proved  and  ordered  to  be  executed, 
is  without  doubt  a  title  translative  of  property,  as  much  as  a  do- 
nation inter  vivos.  The  legatee  of  a  particular  object  is  not  pre- 
sumed to  be  cognizant  of  the  defect  of  tjlle  in  the  testator,  and 
may  be  regarded  as  a  possessor  in  good  faith.  Civil  Code,  art. 
3451.  The  legatee  sold  to  tlie  present  defendant ;  and  there  is 
no  evidence  to  show  that  either  he,  or  his  vendor,  knew  that  Keys 
was  without  title.  Although  the  defendant,  therefore,  has  failed 
to  show  any  conveyance  from  Sides  to  the  testator,  yet  the  pos- 
session of  the  legatee  added  to  his  own,  completes  more  than  five 
years,  during  which  time  the  possession  of  Charity  Keys,  and 
the  defendant,  has  been  continuous  and  uninterrupted.  It  follows 
that  one  of  the  plaintiffs,  to  wit,  the  widow,  has  lost  her  right  to 
recover,  by  prescription,  while  the  heirs,  who  were  minors,  appear 
to  us  entitled  to  recover  one  undivided  half  of  the  slave  and  her 
increase,  and  of  the  hire  since  the  institution  of  this  action. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  reversed  ;  and  it  is  further  adjudged  and  decreed  A  J^f^ 
that  as  far  as  it  relates  to  Dolly  KeySy  the  plea  of  prescription  be  sus-At^'^^ 
tained,  and  that  there  be  judgment  against  her,  with  costs  in  both 
Gourts ;  but  that  the  other  plaintiffs,  Susan  Shelton  and  Susan 
Sides  recover  of  the  defendant  one  undivided  half  of  the  slave, 
Diana  and  her  increase,  together  with  her  hire  at  the  rate  of  five 
dollars  per  m(ynth  since  the  commencement  of  this  suit,  and  the 
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costs  in  the  District  Court,  those  of  the  appeal  to  be  paid  by  the 
appellees. 

Elanif  for  the  plaintiffs. 

/.  P.  Bullardy  for  the  appellant. 


Margaret  Kent  v.  Anthony  Monobt,  Administrator. 

a 

Where,  in  an  action  by  a  manied  woman,  the  petition  alleges  that  she  is  authorized 
bj  her  husband  to  sue,  she  will  not  be  bound  to  prove  the  fact,  unless  specially 
denied ;  a  general  denial  is  not  sufficient.  Where  her  authority,  to  sue  is  specially 
denied,  she  must  establish  it  by  evidence,  before  she  can  compel  the  defendant  to 
answer  to  the  meriU.    Q^  P.  327,  333,  344. 

Though  it  is  well  settled  ihat  dilatory  and  declinatory  pleaa  must  precede  the  amta- 
iaiio  lUis,  yet  if  the  petition  disclose  a  total  want  of  legal  right  or  authority  to 
sue  in  the  plaintiff,  it  may  be  acted  on  by  the  court  below  at  any  stage  of  the  pro- 
ceedings, though  not  pleaded ;  as  where  a  married  woman  sues  in  her  own 
name,  without  alleging  that  ahe  is  authorized  by  her  husband.  Such  a  defeet 
could  not  be  cured  by  any  waiver  on  the  part  of  the  defendant. 

Appeal  from  the  Coart  of  Probates  of  East  Baton  Rouge, 
Tessier,  J. 

Simon,  J.  The  plaintiff  is  appellant  from  a  judgment  of  non- 
suit, rendered  against  her  on  the  ground  that  she  has  not  shown, 
by  evidence,  that  she  was  legally  authorized  by  her  husband  to 
institute  and  prosecute  this  suit. 

The  petition  is  in  the  name  of  "  Margaret  h^n^  wife  of  Fred- 
rick M.  Kenty  both  of  the  parish  of  East  Baton  Rouge,  said  wife 
herein  duly  authorized  and  assisted  to  institute  and  prosecute  this 
suit  by  her  said  husband.^^  It  alleges  that  the  succession  of  H. 
Longuep^e,  represented  by  the  defendant  as  administrator  tliereof, 
is  indebted  to  her  in  the  sum  of  $850,  on  a  promissory  note  drawn 
by  one  Forbes  and  endorsed  by  the  deceased ;  which  note  was 
duly  protested  for  non-payment  at  maturity,  and  due  notice  there- 
of given  to  the  endorser.  Wherefore,  she  prays  for  judgment 
against  the  said  succession. 

The  defendant  first  pleaded  the  general  issue,  and  admitted 
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that  the  note  sued  on  had  been  signed  by  the  deceased.  He  further 
averred  that  the  note  had  been  endorsed  by  the  deceased,  as  surety 
for  Forbes,  for  the  payment  of  a  sum  of  $500,  which  was  the  only 
consideration  received  by  the  drawer  from  the  husband  of  the 
plaintiff,  who  (said  husband)  had  advanced  the  sum  to  Forbes  as 
a  loan  of  money,  the  latter  agreeing  to  pay  the  sum  of  $350,  as 
interest  for  three  months  for  the  said  loan  of  $500,  to  which  sum 
the  interest  was  added,  making  the  amount  of  the  note  sued  on. 
The  defendant  pleaded  usury,  and  prayed  tliat  this  suit  might  be 
dismissed  with  costs. 

On  the  trial  of  this  cause,  the  plaintiff  having  closed  her  evi- 
dence, after  producing  the  note  and  protest  and  a  certified  copy  of 
notice  of  protest  given  to  the  endorsers,  and  proving  the  signature 
of  the  drawer,  the  defendant  attempted  to  prove  the  fact  of  usury 
alleged  in  his  answer  by  producing  two  witnesses,  who  declared 
that  they  knew  nothing.  Whereupon  the  judge  a  quo,  instead  of 
giving  judgment  in  favor  of  the  plaintiff  for  the  amount  sued  for, 
conceived  that  she  had  failed  to  establish  the  fact  of  her  being 
authorized  by  her  husband,  and  rendered  the  judgment  of  non- 
suit now  complained  of. 

We  think  the  inferior  court  erred.  It  is  true  that  the  fact  of 
the  plaintiff's  having  been  authorized  by  her  husband  to  institute 
this  action,  was  a  matter  of  evidence  which  should  have  been 
adduced,  if  the  defendant  had  denied  it  specially.  It  was  also  a 
matter  of  dilatory  exception,  which  the  defendant  might  have 
availed  himself  of,  by  pleading  it  specially  a  limine  litis,  before 
issue  joined  ;  and  the  plaintiff  would  have  been  bound  to  establish 
her  authority  to  sue,  before  compelling  the  defendant  to  answer  to 
the  merits  of  the  action.  Code  of  Practice,  arts.  327,  333,  344. 
But  the  defendant  has  not  thought  proper  to  require  the  proof  of 
the  authorization  alleged  in  the  petition,  by  denying  the  fact  spe- 
cially ;  and,  as  an  exception,  it  must  be  considered  alB  waived  by 
the  answer  to  the  merits.  This  court  has  often  held  that  the 
plaintiff's  want  of  authority  to  sue,  must  be  taken  advantage  of 
by  a  special  denial,  as  a  general  denial  is  not  sufficient  to  put  it 
at  issue.  2  Mart.  N.  S.  389.  5  lb.  N.  S.  343.  1  La.  283.  4 
La.  323.  7  La.  595,  599.  We  are,  therefore,  of  opinion,  that 
the  plaintiff's  allegation  that  this  suit  was  instituted  with  the  au- 
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thorization  of  her  husband,  ought  to  have  been  taken  below  as 
admitted  by  the  defendant ;  and  that  the  judgment  appealed  from, 
based  solely  upon  an  assumed  exception  not  pleaded,  is  clearly 
erroneous.     10  La.  169. 

It  seems  to  us  proper  to  remark,  however,  that  although  it  is  a 
well  settled  rule  that  dilatory  and  declinatory  pleas  ought  to  pre- 
cede the  contestatio  litis^  yet  if  the  petition  had  disclosed  a  total 
want  of  legal  right  or  authority  to  sue  in  the  plaintiff,  this  would 
have  been  a  proper  matter  to  be  taken  into  consideration  and  acted 
on  by  the  court  a  qua^  at  any  stage  of  the  cause.  4  Mart.  N.  S. 
437.  1 7  La.  234.  But  here  the  petition  shows  that  the  plain- 
tiff was  duly  authorized  by  her  husband  to  institute  this  action ; 
the  fact  of  authorization  is  alleged ;  and,  being  considered  as  ad- 
mitted by  the  pleadings,  the  plaintiff  was  not  bound  to  produce 
eridence  to  establish  it.  It  would  have  been  different  if  the  plain- 
tiff, being  a  married  woman,  had  sued  in  her  own  name,  without 
alleging  that  she  was  authorized  by  her  husband,  as  then  the  pe- 
tition would  have  disclosed,  on  its  face,  an  absolute  want  of  au- 
thority or  legal  right  in  the  plaintiff  to  institute  the  action,  which 
no  waiver  of  the  defendant  could  cure. 

On  the  merits,  the  case  appears  to  have  been  satisfactorily 
made  out ;  and  the  defendant  has  not  shown  that  the  plaintiff  is 
not  entitled  to  recover. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  of  the 
probate  court  be  annulled  and  reversed  ;  and  that  the  plaintiff  do 
recover  of  the  succession  of  H.  Longuep^e,  represented  by  the 
defendant  as  administrator  thereof,  the  sum  of  $850,  with  five  per 
cent  interest  per  annum  thereon,  from  the  15th  of  May,  1841, 
until  paid,  and  94  50  costs,  of  protest ;  the  costs  in  both  courts  to 
be  borne  by  the  succession. 

Brunotf  for  the  appellant. 

Elam,  for  the  defendant. 
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•Sabah  PicKARD  and  Husband  v,  William  Stewart. 

Appeal  from  the  District  Court  of  East  Feliciana,  Johnson,  J. 

Martin,  J.  This  suit  is  brought  far  the  recovery  of  one  half 
of  the  price  of  a  tract  of  land,  the  property  of  the  wife,  sold  during 
her  minority  by  the  defendant,  her  step-father.  The  claim  is 
grounded  on  a  deed  of  sale  of  a  tract  of  land,  given  to  the  wife  as 
is  alleged  therein,  in  payment  of  one  half  of  the  price  received  by 
the  defendant  on  the  sale  of  her  land.  The  defendant  pleaded  the 
general  issue  ;  and  further,  that  the  deed  mentioned  in  the  peti- 
tion was  signed  by  him  in  error  and  obtained  in  fraud  ;  and  that 
at  the  time  he  received  the  price  of  the  land  alleged  to  have  been 
sold  by  him,  there  existed  a  community  of  goods  between  him 
and  his  then  wife,  the  mother  of  the  plaintiff,  Sarah  Pickard,  who 
is  one  of  her  heirs.  There  was  a  verdict  and  judgment  for  the 
defendant,  and  the  plaintiffs  have  appealed.  It  does  not  appear 
to  us  that  any  part  of  the  evidence  supports  the  verdict.  In  the 
notarial  sale  mentioned  in  the  petition,  the  defendant  admits  that 
he  sold  Sarah  Pickard's  land,  and  that  the  consideration  of  the 
sale  which  he  makes  to  her  is  one-half  of  the  price  he  received 
for  it,  and  that  the  other  half  is  still  unpaid.  The  sale  of  the  land 
is  farther  proved  by  the  answer  of  the  plaintiff  Sarah  Pickard  to 
interrogatories  propounded  to  her  by  the  defendant*  There  is 
some  evidence  that  the  defendant  is  a  weak  old  man,  perfectly 
illiterate,  and  liable  to  be  imposed  upon  ;  but  nothing  induces  the 
presumption  of  an  attempt  to  impose  upon  him.  There  is,  how- 
ever, room  to  believe  that  he  has  good  ground  to  retain  the  portion 
of  Sarah  Pickard  in  the  estate  of  her  late  mother,  his  wife,  as  the 
money  was  received  during  the  community  which  existed  between 
him  and  her. 

There  has  been  a  settlement  of  the  community  which  existed 
between  the  defendant  and  his  wife,  Sarah  Pickard's  mother, 
whose  estate  has  been  partitioned  between  the  plaintiff  and  a 
minor  co-heir  of  hers.  We  are,  therefore,  of  opinion  that,  as  to 
one  fourth  of  the  price  of  the  land  sold  by  the  defendant  there 
has  been  confusion ;  that  is  to  say,  that  Sarah  Pickard  is  a  debtor 
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as  heir  to  her  mother,  for  that  fourth ;  and  that  therefore,  the  half 
of  the  price  now  claimed  is  reduced  to  one  fourth,  for  which  the 
defendant  may  be  ultimately  liable  ;  but  as  she  has  consented  to 
a  division  of  her  claim  by  receiving  the  half  due  by  the  defendant, 
settled  the  community  estate,  and  partitioned  it  with  her  co*heir, 
who,  by  receiving  his  part  of  their  mother's  estate,  has  become 
liable  to  pay  her  his  share  of  the  community  debt  for  which  the 
estate  of  the  mother  is  bound,  we  believe  it  just  that  she  should 
first  attempt,  before  pursuing  the  defendant,  to  seek  relief  from 
her  co-heir,  whom  she  has  permitted  to  receive  a  part  of  the  fund 
which  is  principally  chargeable  with  her  claim. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  be 
annulled  and  reversed,  and  that  ours  be  for  the  defendant ;  re* 
serving  however  to  Sarah  Pickard,  her  claim  against  him  for  the 
fourth  part  of  the  price  of  the  land,  in  case  of  her  failure  to  recover 
it  from  her  co-heirs,  in  using  due  diligence  therefor ;  the  defend- 
ant paying  the  costs  of  the  appeal. 

Lawsan^  for  the  appellants. 

J.  P.  Bullardf  for  the  defendant. 


Margaret  E.  Nimmo  and  others  v.  Caleb  D.  Bonney  and 

another.  Executors. 

A  beqneat  by  which  the  testator  directs  that  certain  slaTea  shall  be  given  to  his  lega- 
tees, to  serre  them  nntil  such  slares  attain  a  certain  age,  when  they  an  to  be 
emancipated,  is  not  a  Jldei  commiatum.  The  emancipation  is  a  donation  to  the 
slayes  of  their  valae,  to  be  received  at  a  fataie  and  fixed  period  ;  and  the  usnfrnct, 
or  hire  of  them  in  the  mean  time,  is  a  legacy  to  those  iu  whose  favor  it  is  made. 

Where  slaves  are  directed  by  a  testator  to  be  immediately  emancipated  by  his  execu- 
tors, the  heirs  of  the  deceased  will  be  entitled  to  retain  them  in  their  possession, 
and  to  enjoy  their  services,  nntil  they  can  be  legally  emancipated. 

Action  by  the  heizs  against  the  executors  to  recover  the  possession  of  certain  slaves 
until  they  can  be  legally  emancipated,  in  compliance  with  the  will  of  the  testator 
and  the  value  of  their  services  from  the  death  of  the  ancestor  :  Bdd,  that,  the  pe- 
titioners having  proved  their  heirship  only  on  the  trial  of  t&e  cause,  the  executors, 
who  were  rightfully  in  possession  of  the  slaves  and  bound  to  keep  tbem,  are  not 
accountable  for  the  value  of  their  services. 
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Appeal  from  the  District  Court  of  East  Baton  Rouge,  /aAn- 

SOftf  J. 

MosPHT  J.    The  petitioners  have  taken  this  appeal  from  a  judg- 
ment of  nonsuit  rendered  against  them  below.    As  the  heirs  at  lave 
of  their  uncle  George  Langley,  late  of  the  parish  of  East  Baton 
Rouge,  they  claim  the  delivery  of  a  certain  number  of  slaves,  which 
the  deceased,  by  his  last  will  and  testament,  left  in  the  possession 
of  the  defendants  as  his  executors  and  legatees.    In  his  will,  exe* 
cuted  in  the  olographic  form  in  1835,  the  deceased  bequeathed  to 
each  of  the  defendants  a- portion  of  his  slaves,  to  serve  them,  and 
their  heirs,  until  they  should  severally  arrive  at  the  age  of  thirty 
years,  at  which  time,  he  desired,  that  the  said  slaves  should  each 
of  them  be  emancipated.    After  this  bequest  the  will  contains  the 
following  clause,  to  wit:  ''It  is  my  desire  that  the  following 
named  slaves  be  emancipated  immediately  at  my  decease,  namely : 
Comfort^  aged  33  years;  Nancy ^  33  years;  Katy^  21   years; 
Henry,  18  years;  Elena,  12  years;  and  James,  2  years;  and, 
after  all  my  debts  are  paid  as  before  named,  that  all  my  personal 
property  be  equally  divided  between  the  five  following  named 
slaves,   which  I  wish  emancipated  immediately  after  my  death, 
namely :  Nancy,  Katy,  Henry,  Elena  and  James,  and  that  they 
be  under  the  special  care  and  protection  of  both  my  executors, 
Caleb  D.  Bonney  and  Thompson  W,  Bird  ;  and  finally  that  both 
my  executors  see  the  above  testamentary  dispositions  strictly  com- 
plied with."    The  record  does  not  show  the  precise  date  of  the 
death  of  George  Langley.    It  seems  however  to  have  taken  place 
in  1836,  but  his  will  was  probated  and  letters  testamentary  ordered 
to  be  delivered  to  the  defendants  only  on  the  16th  of  May  1838, 
since  which  time  it  does  not  appear  that  they  took  any  steps  to 
carry  into  effect  the  will  of  the  deceased,  in  favor  of  those  slaves 
whose  immediate  emancipation  was  ordered;  but  they  have  always 
kept  them  in  their  possession.    Evidence  taken  under  a  commis- 
sion shows,  that  George  Langley  never  married,  and  left  no  forced 
heirs  in  the  ascending  line.     It  further  establishes  that  the  peti- 
tioners are  the  legitimate  daughters  of  James  and  William  Lang- 
ley, two  brothers  of  the  deceased. 

Under  these  facts,  it  has  been  contended  on  the  part  of  the 
plaintifis  and  appellants : 

Vol.  IV.  23 


178  NEW  ORLEANS, 

Nimmo  and  others  v.  Bonney  and  another,  Executors. 

First.  That  the  clause  of  the  will  bequeathing  certain  slaves 
to  the  defendants,  to  serve  them  until  the  age  of  thirty  years  and 
then  to  be  emancipated,  contains  ^Jidei  commissum^  and  is  there- 
fore void  even  with  regard  to  the  defendants. 

Second.  That  the  other  negroes,  whose  immediate  emancipa- 
tion is  ordered  by  the  will,  continue  to  be  slaves  until  such  eman- 
cipation is  made  according  to  law,  and  that  as  such,  they  must  be 
surrendered  to  the  legal  heirs  of  the  deceased. 

I.  We  cannot  view  the  bequest  to  the  defendants  as  9,Jidei 
commissumj  or  substitution,  within  the  meaning  of  article  1507  of 
the  civil  code.     It  has  none  of  its  features*    The  defendants  are 
not  charged  to  preserve  for,  or  return  any  property  to  a  third  person, 
who  must  remain  without  any  acquired  right  to  it,  until  their 
death.    During  a  limited  time  and  until  an  emancipation  of  the 
slaves  can  lawfully  take  place,  the  defendants  are  allowed  to 
enjoy  their  services  and  labor,  as  the  heirs  at  law  of  the  deceased 
would  have  enjoyed  them,  in  case  the  will  had  simply  ordered 
them  to  be  emancipated  at  the  age  of  thirty  years.    The  slaves 
themselves  are  not,  in  the  mean  time,  without  some  acquired 
rights  under  the  will.    As  statu  liberi  they  become  capable  of 
receiving  by  testament  or  donation,  and  of  standing  in  judgment 
to  claim  the  protection  of  the  laws  to  prevent  their  removal  out  of 
the  state.     Civil  Code,  arts/ 193,   194,  196.    This  clause  of  the 
will  comes  we  think  more  properly  within  the  purview  of  article 
1509.     The  emancipation  of  the  slaves  is  a  real  donation  to  them 
of  their  value,  to  be  received  under  the  will  at  a  future  and  fixed 
period,  while  the  usufruct,  or  hire,  of  such  slaves  in  the  mean  time, 
forms  a  legacy  to  the  defendants.    Dispositions  of  this  kind  are 
believed  not  to  be  of  unfrequent  occurrence  in  this  country,  where 
slaves  cannot,  except  in  certain  cases,  be  emancipated  under  the 
age  of  thirty  years.     1  Robinson,  115. 

II.  No  attempt  has  been  made  to  explain  why  the  executors 
have  thus  far  neglected  to  carry  into  effect  the  will  of  the  testator, 
in  relation  to  the  slaves  who  were  to  be  emancipated  immediately 
after  his -death.  As  the  plaintiffs  have  averred  in  their  petition 
that  these  slaves  were  not  born  in  the  state,  and  this  allegation 
has  not  been  denied  in  the  answer,  or  disproved  on  the  trial,  it 
may  account  for  their  inaction,  at  least  as  to  such  of  them  as  are 
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under  thirty  years.  The  law  of  the  Slat  of  January  1831,  which 
authorizes  the  Police  Jury  of  each  parish  to  permit  the  emancipa- 
tion of  slaves  under  that  age,  upon  a  proper  showing  being  made 
to  them,  applies  only  to  slaves  born  in  the  state.  B.  &  C's.  Dig. 
p.  429.  But  be  this  as  it  may,  it  is  clear  that  these  negroes  did 
not  become  absolutely  free  by  the  homologation  of  the  will  of 
Langley ;  that  they  can  become  so,  only  by  a  compliance  with 
the  formality  required  by  law  for  the  emancipation  of  slaves  ;  and 
that  until  this  be  done,  they  continue  to  be  slaves,  audi  owe  their 
services  and  labor  to  the  estate  of  the  deceased.  Civil  Code, 
184.  4  Mart.  N.  S.  102.  7  lb.  N.  S.  351.  18  La.  15.  The 
question  to  be  decided  is,  not  whether  these  negroes  are  entitled 
or  not  to  their  emancipation  under  the  will,  but  whether,  as  long 
as  they  remained  slaves,  the  petitioners  have  not  a  better  right 
than  the  defendants  to  detain  them  in  their  possession,  and  enjoy 
their  services  and  labor. 

It  is  not  easy  to  perceive  what  right  the  defendants  can  set  up 
in  opposition  to  that  of  the  heirs  at  law  of  the  deceased.  Even  if 
under  the  will,  they  ever  had  the  seisin  of  the  estate,  which  from 
the  wording  of  that  instrument  does  not  clearly  appear,  it  etpired 
long  before  the  institution  of  this  action.  How  then  can  they 
refuse  to  surrender  to  the  petitioners  property  in  their  hands 
belonging  to  the  estate  of  iheir  uncle,  and  undisposed  of  by  his 
will  ?  This  surrender  will  not  impair  the  right  of  the  slaves  to 
obtain  their  emancipation  whenever  it  can  legally  take  place ;  nor 
can  it  prevent  the  executors  from  executing  their  trust,  in  the  same 
manner  as  if  they  never  had  the  seisin  of  the  succession,  and  it 
had  passed  immediately  into  the  hands  of  the  heirs  at  law  on 
the  death  of  the  testator.  This  they  can  the  more  easily  do,  as 
under  the  law  approved  March  13th,  1837,  they  are  to  continue  in 
office  until  the  estate  shall  be  wound  up,  and  their  trust  fully  dis- 
charged.    Civil  Code,  arts.  1652,  1665.     B.  &  C's.  Dig.  p.  3. 

As  to  the  hire  of  the  slaves,  the  defendants  are  not,  in  our 
opinion,  accountable  for  any.  They  were  rightfully  in  pos- 
session of  them,  and  were  bound  to  keep  them.  They  could  not 
surrender  them  to  the  petitioners  who,  before  the  institution  of  the 
present  action  had  not  caused  themselves  to  be  recognized  as  the 
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legal  heirs  of  the  deceased.  It  is  only  on  the  trial  of  this  cause 
that  they  proved  their  heirship.    Civil  Code,  art.  1181. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court 
be  reversed,  and  that  the  plaintilBfs  do  recover  the  possession  of 
the  slaves  Comfort^  Nancy,  Katy^  Henry,  Elena  and  James,  and 
enjoy  their  services  until  they  be  lawfully  emancipated  according 
to  the  will  of  their  late  master ;  the  costs  of  both  courts  to  be 
borne  by  the  appellees. 

T.  G.  Morgan,  for  the  appellants. 

FAam,  for  the  defendants. 


Amos  Adams  v,  Archibald  M.  Stuart. 

Appeal  from  the  District  Court  of  East  Baton  Rouge,  John" 
son,  J. 

Martin,  J.*  This  is  a  possessory  action  for  a  slave.  The 
claim  was  resisted  on  allegation  that  the  plaintiff  had  no  other  pos- 
session of  the  slave,  than  as  tutor  of  the  defendant.  There  was 
judgment  as  in  case  of  nonsuit,  and  the  plaintiff,  after  an  un- 
successful attempt  to  obtain  a  new  trial,  has  appealed.  His 
counsel  has  drawn  our  attention  to  a  bill  of  exceptions  taken  to  the 
refusal  of  the  judge,  to  permit  him  to  ask  of  a  witness  of  the  de- 
fendant, in  what  manner  he  lost  the  possession  of  the  negro,  as 
tutor.  It  appears  to  us  the  court  erred.  He  might  have  shown 
that  he  lost  the  possession  of  the  slave  by  surrendering  it  to  his 
ward  on  his  coming  of  age,  and  that  afterwards  he  obtained  it  from 
him  by  purchase,  or  other  lawful  means,  or  that  the  slave  had 
been  sold  to  discharge  a  debt  of  the  minor's  ancestor,  or  of  the  mi- 
nor himself,  &c. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  be  an- 
nulled, and  reversed,  and  the  case  remanded  for  further  proceed- 
ings according  to  law,  with  directions  to  the  judge  to  permit  the 
plaintiff  to  prove  in  what  manner  he  lost  the  possession  of  the 


*  BuUardf  J.,  being  interested  in  the  qaeatbn,  did  not  ait  on  the  argument  of  this  case. 
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slave,  as  tutor ; — the  defendant  and  appellee  paying  the  costs  of 
the  appeal. 

C.  P.  Cook^  for  the  appellant. 

Elam^  for  the  defendant. 


Mathew  Edwards  v.  John  C.  Walker,  SherifT,  and  another. 

Under  a  ./Ctfri/aaoj  against  the  principal  and  surety  on  a  tweWe  months  bond,  execut- 
ed for  the  price  of  property  sold  under  execution,  the  sheriff  may  seize  and  sell  the 
property  of  the  principal,  or  of  the  surety,  or  of  both,  to  the  amount  of  the  debt  and 
costs.    C.  P.  719,  720. 

Appeal  from  the  District  Court  of  East  Feliciana,  Johnson^  J . 

Lawson,  for  the  appellant. 

Lyons,  for  the  defendants. 

MoRPHY  J.  The  petitioner  enjoined  an  execution,  under  which 
his  property  was  about  to  be  sold'  as  the  security  of  John  C. 
White  on  two  twelve  months  bonds  taken  in  a  suit  of  one  Louisa 
Taylor  against  the  latter,  amounting  together  to  $1866,13.  He 
represents  that  on  the  15th  of  October,  1840  the  said  Louisa  Tay- 
lor took  out  an  execution  against  him  and  his  principal,  and  made 
on  it  a  sum  of  $700,  by  the  sale  of  some  of  White's  property  ; 
that  on  the  2d  of  February,  1841,  she  caused  another  execution  to 
be  issued  for  the  balance  of  the  debt,  which  was  levied,  on  the 
third  of  March  following,  on  414  acres  of  land  belonging  to  White, 
and  that  on  the  1 2th  of  the  same  month  other  property  of  the  same 
debtor  was  seized,  consisting  of  one  ox  wagon,  three  yoke  of  oxen, 
and  one  sorrel  mare,  all  of  which  property  was  advertised  to  be 
sold,  when,  on  the  25th  of  March,  the  plaintiff  in  the  execution,  by 
her  attorney,  ordered  the  sheriff  to  return  the  writ  into  court, 
which  the  latter  did  ;  and  that  another  execution  was  then  sued 
out  under  which  his  (plaintiff's)  land  and  slaves  were  seized  and 
advertised  to  be  sold.  The  petition  avers  that  this  last  writ  was 
irregularly  and  illegally  issue^,  and  that  all  proceedings  under 
it  are  null  and  void ;  that  by  the  previfaus  levy,  a  lien  and 
privilege  was  created^  on  the  property  of  White  in  favor  of  the 
seizing  creditor,  which  should  enure  to  his  benefit  as  surety,  and 
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that  he  has  the  right  to  enjoin  the  sale  of  his  property  until  that  of 
White  his  principal,  has  been  sold,  and  the  proceeds  credited  on 
the  execution.  The  petition  concludes  with  a  prayer  that  the  in- 
junction may  be  made  perpetual,  and  that  Louisa  Taylor,  may  be 
cited  as  a  party  to  this  suit.  The  answer  denies  that  there  is  any 
irregularity  or  informality  in  the  proceedings  had  in  the  case,  which 
could  have  entitled  the  plaintiff  to  an  injunction,  and  prays  that 
the  same  may  be  dissolved  with  damages,  costs,  &c ;  but  should 
the  court  be  of  opinion  that  there  was  good  cause  for  an  injunc- 
tion, then  the  answer  further  shows  that  since  the  issuing  of  the 
injunction,  the  property  mentioned  as  having  been  seized,  has 
been  again  seized  under  another  writ,  and  on  being  sold  produced 
a  very  trifling  sum,  bearing  no  proportion  to  the  amount  of  the  writ, 
and  tliat  it  was  in  consequence  of  the  insufficiency  of  the  levy,  that 
the  writ  had  been  returned  and  the  seizure  released.  The  inferi- 
or court  ordered  the  injunction  to  be  maintained  so  far  as  regards 
the  costs,  without  prejudice  to  the  rights  of  the  plaintiff  in  the  ex- 
ecution.   The  plaintiff  in  th^  injunction  has  appealed. 

The  record  shows  that,  on  the  first  exposure  for  sale  of  the  tract 
of  land  seized  as  belonging  to  White,  it  was  bought  in  by  himself, 
for  one  dollar  over  and  above  the  amount  of  the  mortgages  on  it,  which 
greatly  exceeded  its  value.  This  adjudication  was  in  itself  a  nullity, 
as  he  could  not  purchase  what  already  belonged  to  him.  On  the  se- 
cond attempt  to  sell  under  the  writ,  which  issued  after  the  plaintiff 
took  out  his  injunction,  no  bid  whatever  was  offered  for  the  land, 
which  it  appears  cannot  be  sold  on  account  of  the  mortgages  on  it. 
As  to  the  sorel  mare,  ox  wagon,  and  three  yoke  of  oxen,  which 
had  been  seized  by  reason  of  the  evident  insufficiency  of  the  pro- 
perty first  levied  upon,  they  were  not  produced  by  White  at  the 
time  of  the  sale ;  his  interest  in  them  only  was  sold  which  brought 
five  dollars.  The  only  cause  of  complaint  alleged  by  the  plaintiff 
in  his  petition  for  an  injunction  having  been  thus  removed,  and  his 
costs  having  been  allowed  below,  what  could  he  expect  to  ob- 
tain by  invoking  our  interference?  We  cannot,  as  his  counsel  has 
urged  us  to  do,  give  any  instructions  to  the  sheriff  as  to  the  course 
he  is  to  pursue.  He  must  look  to  the  law  which,  in  a  case  like 
the  present,  directs  him  to  seize  the  property  of  the  principal,  or 
of  the  surety  or  of  both,  to  the  amounf  of  the  debt  and  costs. 
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Code  of  Practice  art.  719,  720.  Under  those  articles  the  sheriff 
might  have  begun  by  seizing  the  plaintiff's  property  ;  or,  having 
made  an  insufficient  levy  on  White's  effects,  he  might,  under  the 
same  writ,  have  seized  th^land  and  negroes  of  tlie  appellant,  to 
an  amount  sufficient  to  satisfy  the  debt,  aiid  have  sold  the  whole 
together,  even,  if  in  this  case,  it  was  an  irregularity  to  return  the 
first  writ  without  selh*ng  the  property  seized  under  it,  and  to  sue 
out  another.  The  judge  below  was  right  in  not  rendering  perpe- 
tual the  injunction,  when  it  is  clear  that  the  party  enjoined  had  the 
right  to  proceed  to  a  new  levy  by  taking  out  an  alicu  or  a  pluries 

Judgment  affirmed. 


ft 

LoYALL  W.  Low  V.  Joseph  R.  Thomas. 

Compenution  take*  place  by  the  mere  c^ratioa  of  law,  the  two  debts  b^ing  extin- 
gaished  as  soon  as  they  exist  simultaneously.    C.  C.  2304. 

Appeal  from  the  District  Court  of  West  Feliciana,  Johnson^  J. 

Daliorij  for  the  plaintiff. 

/.  P.  Bullardy  for  the  appellant. 

MoRPHT,  J.  This  suit  is  brought  on  a  note  drawn  by  the  de- 
fendant to  the  order  of  the  petitioncS',  and  on  an  open  account, 
amounting  together  to  $337,23.  After  pleading  the  general  issue, 
the  defendant  set  up,  in  compensation  and  reconvention,  several 
claims  amounting  to  $483  16.  The  inferior  court  rendered  a 
judgment  in  favor  of  the  plaintiff  for  $204  11,  the  amount  of  the 
note  sued  on,  with  interest  at  the  rate  of  ten  per  cent  per  annum 
from  the  Ist  of  January,  1836,  subject  to  a  credit  of  $24  on  the 
12th  of  April,  1836.    The  defendant  has  appealed. 

On  an  examination  of  the  evidence,  the  judgment  appealed  from 
appears  to  us  substantially  correct.  The  appellee  has,  however, 
requested  that  it  should  be  amended,  by  rejecting  two  items  of 
the  defendant's  account  against  which  he  has  pleaded  prescription. 
One  is  for  the  boarding  of  plaintiff's  clerk  at  defendant's  house; 
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the  Other  is  for  the  rent  of  a  store  leased  to  the  plaintiff.  In  rela- 
tion to  the  renti  the  three  years  required  for  prescription  had  not 
elapsed  when  the  claim  was  set  up  in  this  suit ;  but  even  were  it 
otherwise,  the  plea  could  not  be  sust^iaed.  The  evidence  shows 
that  these  two  claims  of  the  defendant  existed  simultaneously 
with  those  of  the  plaintiff  against  him ;  they  were  therefore  re- 
ciprocally extinguished  to  their  respective  amounts,  by  mere 
operation  of  law  before  the  inception  of  this  action.  Civil  Code, 
art  2204. 

Judgment  affirmed^ 


Eliza  Adams  v.  Jane  McCauley  and  Husband. 

It  is  not  aecessary  m  an  aiition  on  a  lost  title,  that  the  petition  shall  state  such  loss. 
Where  the  affidavit  of  the  plaintiff  of  the  loss  of  the  instrament  sued  on,  has  been 
read  without  objection,  parol  evidence  may  be  adndtted  to  prove  its  contents. 

• 

Appeal  from  the  District  Court  of  West  Feliciana,  Johnson,  J. 

Martin,  J.  The  plaintiff  claims  a  female  slave  and  her  in- 
crease, in  the  possession  of  the  defendants,  who  pleaded  the  gene- 
ral issue,  and  amongst  other  matters,  that  the  pretended  bill  of 
sale  from  John  Brown  to  the  plaintiff,  a  copy  of  which  is  annexed 
to  the  petition,  is  a  disguised  donation,  not  in  an  authentic  form, 
and  unaccompanied  with  possession.  On  the  trial,  the  affidavit  of 
the  plaintiff,  establishing  the  loss  of  the  original  bill  of  sale  was 
read  without  opposition  ;  and  her  counsel  having  asked  a  witness 
whether  he  had  not  seen  the  original  bill  of  sale,  and  whether  it 
was  not  signed  by  John  Brown,  the  question  was  objected  to,  on 
the  ground  that  the  loss  of  the  instrument  had  not  been  accounted 
for  by  sufficient  evidence  ;  and  the  plaintiff  having  offered  to  read 
the  copy  annexed  to  the  petition,  this  was  also  objected  to,  as  not 
being  authenticated  aud  proven  as  the  law  requires.  Both  ob- 
jections were  sustained,  and  a  bill  of  exceptions  taken.  There 
was  judgment  against  the  plaintiff  as  in  case  of  nonsuit,  and 
she  has  appealed. 
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The  counsel  for  the  appellees  has  contended  that  the  court  did 
not  err  in  preventing  the  question  from  being  answered,  as  the 
plaintiff  had  not  apprized  the  defendants,  by  the  pleadings,  of  the 
loss  of  the  instrument,  which  was  declared  on  as  in  esse^  as  the 
advertisements  of  its  loss  were  iqade  too  late,  and  no  due  diligence 
was  exercised  to  recover  it. 

We  are  not  acquainted  with  any  law  requiring  in  a  suit,  on  a 
lost  title,  that  the  petition  shall  slate  the  loss.  The  plaintiff  may 
indulge  the  hope  of  recovering  it.  The  advertisements  were 
proved ;  no  exception  appears  to  have  been  taken  below,  to  their 
having  been  published  too  late,  and  none  is  stated  in  the  bill  of 
exceptions.  Whether  the  defendants  .might  have  objected  to  the 
reading  of  the  plaintiff's  affidavit  of  the  loss  of  the  instrument,  is  a 
question  which  the  case  does  not  present  for  our  solution.  It  is 
not  denied  that  it  forms  inchoate  proof;  it  is  only  asserted  that  this 
proof  is  insufficient.  In  the  case  of  Miller  v.  Webb^  8  La.  517, 
in  which  the  defendant  appealed,  on  the  ground  that  judgment  had 
been  rendered  against  him  on  a  bill  of  exchange,  the  loss  of  which 
had  been  established  by  the  affidavit  of  the  plaintiff  only,  which 
had  been  read  without  opposition,  we  affirmed  the  judgment.  It 
appears  to  us  that  the  court  erred. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  be  an- 
nulled, and  reversed,  and  that  the  case  be  remanded  for  further 
proceedings,  with  directions  to  the  judge  to  permit  the  question 
put  to  the  witness  to  be  answered  ;  the  defendants  and  appellees 
paying  the  costs  of  the  appeal. 

Dalton  and  A,  M.  Dunn^  for  the  appellant. 

Lyons^  for  the  defendants. 


Michel  BBROEaoN  v.  His  Crbditors. 

AppbIl  from  the  District  Court  of  St.  James,  DebUeux^  J. 

Remy  and  Cannon^  for  the  appellants. 

M.  Taylor  and  Winchester^  for  the  syndic. 

Simon,  J.    This  is  an  appeal  from  a  judgment  rejecting  the  op 
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position  of  the  widow  and  heir  of  Jules  Balloc  deceased,  to  the 
tableau  of  distribjition  filed  by  the  syndic  of  the  creditors  of  the 
insolvent,  in  which  the  said  widow  and  heir  were  put  down  as 
ordinary  creditors^  for  the  sum  of  $38,275. 

The  opposition  sets  forth  that  the  insolvent  is  indebted  to  the 
opponents  in  the  amount  carried  in  the  tableau,  but  that  instead  of 
being  placed  therein  as  ordinary  cnsditors,  they  should  have  been 
ranked  as  mortgage  creditors  to  be  paid  in  preference  to  the  in- 
solvent's wife,  out  of  the  proceeds  of  the  sale  of  the  slaves,  on  the 
ground  that  Bailee's  mortgage  has  never  been  released.  It  is  further 
stated  that  the  wife's  renunciation  is  binding  upon  her,  because  the 
retractation  made  by  her  is  null  and  void,  as  it  was  not  notified  in- 
due time  to  the  opponents  ;  and  that  the  judgment  rendered  in  fa- 
vor of  Peyroux  &  Ca  having  been  obtained  by  collusion  with  the 
insolvent,  and  in  fraud  of  the  rights  of  the  other  creditors,  their  ac« 
count  must  be  set  aside,  and  its  amount  distributed  among  the 
mortgage  creditors.  The  opponents  pray  that  they  may  be  plac- 
ed among  the  mortgage  creditors  for  the  sum  of  $38,275,  by  pre- 
ference to  the  insolvent's  wife ;  that  her  retractation  may  be  declare- 
ed  null  and  void  ;  and  the  claim  of  Peyroux  &  Co.  be  set  aside 
as  fraudulent. 

The  only  serious  question  which  this  case  presents,  arises  out 
of  th  epretended  conventional  mortgage  given  by  the  insolvent  to 
Jules  Bailee  to  secure  certain  endorsements  which  the  latter  had 
given  for  the  insolvent's  benefit ;  and  it  is  contended  that  the  notes 
produced  by  the  opponents,  and  on  which  their  mortgage  claim  is 
founded,  are  the  same  alluded  to  in  the  act  of  mortgage,  or  were 
given  and  endorsed  in  renewal  of  the  original  notes. 

The  evidence  shows  that  on  the  fifth  of  March,  1833,  a  certain 
act  of  conventional  mortgage  was  executed  by  the  insolvent  in  fa- 
vor of  Jules  Balloc,  in  which  it  is  declared :  '^  (^ue  M.  Jules 
Balloc,  negocianti  (f-c,  a  endosse  pour  lui  (M.  Bergeron)  des  billets 
montant  ensemble  a  la  somme  de  vingt-cinq  mUle  piastres  ;  et  que 
pour  garantir  audit  sieur  Balloc  les  effets  des  susdits  endossemens^ 
il  a^  par  ces  prSsenteSy  affecte^  oblige^  et  hypotheque  en  safaveur 
les  proprietes  ci-aprhs^  ^c"  It  is  further  stipulated  in  the  said 
act:  ^^Lesquelles  proprietes  devront  rester  hypothequees jusqu^a 
Vextinction  desdits  endossemensy  a  quelque  somme  qxiUs  se  re- 
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duisentt  au  moyen  des  renouvellemens  et  des  diminutions  que  M, 
Bergeron  pourrafaire  a  ses  susdits  billets. ^^  Now,  the  opponents 
have  produced  seven  notes  which  have  never  been  protested, 
though  apparently  endorsed  by  Jules  Bailee,  two  of  which,  of 
96300  each,  are  dated  Ist  of  March,  1833,  and  the  five  others  are 
all  dated  subsequent  to  the  mortgage,  to  wit :  two  dated,  26th 
March,  1833,  one  9th  December,  1833^  another  27th  March,  1834, 
and  the  last  2d  April,  1834.  It  is  not  shown  that  the  amount 
of  the  notes  was  ever  paid  by  Jules  Bailee,  or  by  his  widow  and 
heir.  They  are  all  endorsed  by  other  persons  before  Jules  Bai- 
lee, who  is  the  last  endorser  ;  and  it  seems  strange  that  those  notes, 
not  being  paid  at  maturity,  should  not  have  been  protested,  for  the 
purpose,  at  least,  of  securing  the  recourse  of  the  bearer  against 
the  previous  endorsers.  One  of  the  notes  is  also  certified  *'  Ne 
varietur*^  by  a  notary  public  and  is  undoubtedly  secured  by  some 
other  mortgage.  Be  this  as  it  may,  it  appears  to  us  clear  that  five 
of  the  notes  produced,  were  not  those  contemplated  by  the  act  of 
mortgage,  their  dates  are  posterior  to  the  act,  and  they  are  not 
shown  to  have  been  given  in  renewal  of  other  notes.  The  act  of 
mortgage  says,  '*  que  Jules  Balloc  a  endossSpour  lui  des  billets, ^^ 
The  notes  must  have  been  then  in  existence ;  they  had  already 
been  endorsed  ;  and  if  those  produced  were  given  to  renew  them, 
it  was  the  duty  of  the  opponents  to  prove  this  fact,  in  order  to  iden- 
tify them  with  the  act  of  mortgage. 

With  regard  to  the  two  notes  dated  previous  to  the  act  of  mort- 
gage :  A  document  produced  by  the  syndic,  which  appears  to  be 
a  receipt  showing  the  manner  they  are  to  be  disposed  of  and  ac- 
counted for,  was  executed  by  Jules  Balloc  on  the  19lh  of  April, 
1833,  in  which  he  declares  that  he  received  said  two  notes  from 
the  drawer  Michel  Bergeron,  ^^formant  ensemble  la  somme  de 
$12,600,  dontje  rrC oblige  de  lui  tenir  compte,  paye  queje  sois 
de  ces  deux  billets,^^  Now,  it  cannot  be  doubted  that  these  two 
notes  had  not  been  and  were  not  endorsed  by  Balloc  at  the  time 
of  the  mortgage,  though  dated  previously.  They  were  endorsed 
by  other  persons,  and  were  not  delivered  to  Balloc  until  about  six 
weeks  after  the  giving  of  the  mortgage.  They  were  transferred 
to  Balloc  for  some  particular  purpose,  which  is  not  shown.  Bal- 
loc was  to  account  to  the  drawer  for  their  amount,  after  payment 
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at  maturity ;  and  the  eodorsements  of  Balloc  on  the  notes  only 
show,  that  having  been  put  in  his  hands,  or  transferred  to  him  on 
the  19th  of  April,  1833,  he  subsequently  endorsed  them  over  to 
other  persons.  It  is  not  shown  that  he  paid  them ;  and  if  they 
had  been  taken  up  at  maturity  by  Michel  Bergeron,  the  receipt 
shows  that  Balloc  was  to  account  to  him  for  the  amount  paid  by 
the  drawer.  This  transaction  appears  to  be  of  a  diifierent  nature 
from  that  contemplated  by  the  parties  in  the  act  of  mortgage ;  and 
we  are  not  ready  to  say  that  the  said  notes  were  among  those  al- 
luded to  in  the  act. 

We  must,  therefore,  conclude  that  the  opponents  have  failed  to 
identify  the  notes  by  them  produced,  with  the  pretended  conven- 
tional mortgage  given  to  secure  Balloons  endorsements,  and  that 
the  inferior  judge  has  not  erred  in  rejecting  their  pretensions. 

The  solution  of  this  first  question  renders  it  unnecessary  to  ex- 
amine the  validity  of  the  wife's  retractation  of  her  renunciation,  as 
the  opponents  have  shown  no  mortgage  to  be  prefered  to  her's ; 
and  as  their  opposition  contains  no  allegation  against  the  judgment 
obtained  by  the  wife  against  her  husband  the  insolvent,  for  the 
amount  of  which  she  was  placed  on  the  tableau.  It  is  obvious 
that  her  claims  being  undisputed,  are  not  subject  to  any  farther 
investigation. 

With  respect  to  the  claim  of  Peyroux,  Rivarde  &  Co.  it  is  con- 
tested by  the  opponents,  on  the  ground  of  fraud  and  collusion, 
They  say  that  the  judgment  obtained  by  Peyroux,  Rivar- 
de 6c  Co.  against  Bergeron  was  collusive ;  but  they  state  no 
fact  to  show  in  what  the  fraud  consisted.  This  general  allegation 
of  fraud  and  collusion  could  not  be  sufficient  to  require  a  new  in- 
vestigation of  the  rights  recognized  by  the  judgment,  unless  the 
opponents  had  been  able  to  point  out  the  errors  contained  in  it,  as 
the  result  of  the  collusion  and  fraud  of  the  parties  thereto,  to  the 
prejudice  of  the  other  creditors  of  the  insolvent.  The  record  con- 
tains no  evidence  whatever,  from  which  collusion  and  fraud  could 
be  inferred.  The  transactions  complained  of  appear,  on  the  con- 
trary, to  have  been  carried  on  fairly,  and  honestly ;  and  after  a  tho- 
rough examination  of  the  liquidation  made  by  the  lower  court,  we 
have  been  unable  to  discover  any  error  in  it  that  requires  our  in- 
terference. 

Judgment  affirmed. 
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The  Commercial  Bank  of  New  Orleans  v.  Albert  Stein. 

Where  in  an  action  to  recover  poeaession  of  plana,  books,  ^.,  there  ia  a  verdict  for 
the  restoration  of  certain  plans  and  books,  and  in  default  thereof,  condemning  the 
defendant  to  pay  a  fixed  sum,  a  new  trial  must  be  allowed  that  the  verdict  may  de- 
termine what  sum  shall  be  paid  on  failure  to  deliver  each  particular  plan  or  book. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha" 
narif  J. 

Martin,  J.  The  petition  states  that  the  defendant,  who  was 
heretofore  employed  by  the  plaintiffs  as  an  engineer,  and  super- 
intendent of  the  works  erected  by  them,  for  supplying  the  city  of 
New  Orleans  with  water,  retains  a  number  of  plans,  maps,  and 
estimates  made  by  him,  or  by  persons  employed  under  him  by 
the  plaintiffs,  which  are  indispensable  to  them  for  continuing  the 
said  works,  and  a  number  of  books  and  papers  relating  to  the  said 
works,  as  well  as  a  quantity  of  pipes,  implements,  and  materials, 
their  property,  and  refuses  to  deliver  them  to  the  plaintiffs,  or  to 
his  successor  in  office,  the  whole  of  which  are  of  the  value  of 
forty  thousand  dollars.  The  petition  concludes  with  a  prayer 
that  the  defendant  may  be  condemned  to  deliver  the  same  to  them, 
or  pay  the  said  sum.  The  defendant  pleaded  the  general  issue. 
The  case  was  tried  by  a  jury,  who  rendered  a  verdict  against  the 
defendant,  for  the  delivery  of;, 

First.  A  large  plan  or  map  of  the  city,  showing  the  streets  in 
which  pipes  have  been  laid,  and  their  calibre. 

Second.  A  book,  or  books  of  plans,  showing  the  size  of  pipes 
laid  in  each  street,  and  the  exact  termination  of  the  pipes  from  the 
termination  of  the  square,  &c. 

Third.  An  invoice  book,  in  which  are  recorded  all  contracts  for 
pipes  imported  for  the  bank,  &c. 

Fourth.  An  inventory  of  the  pipes  remaining  on  hand,  at  the 
defendant's  resignation. 

FHfth.  An  account  of  all  pipes  laid,  their  sizes,  and  where  laid, 
up  to  the  same  period.  In  default  of  the  said  delivery,  the  ver- 
dict declared  that  the  plaintiffs  should  recover  from  the  defendant 
the  sum  of  eight  thousand  dollars.  The  court  gave  judgment  ac- 
cording to  the  verdict,  and  the  defendant,  after  an  unsuccessful 


190  NEW  ORLEANS, 


4r  1901 
44    245| 


Labonle  ▼.  The  Cotuolidaicd  Association. 


attempt  to  obtain  a  new  trial,  has  appealed.  The  court,  in  our 
opinion,  erred,  in  refusing  the  new  trial,  principally  on  the  ground 
of  the  jury  having  neglected  to  divide  the  sum,  which  the  defen* 
dant  should  pay,  in  case  he  did  not  deliver  all  the  five  articles 
aforesaid,  into  five  sums,  one  or  more  of  which,  the  defendant 
should  pay  in  case  he  failed  to  deliver  one  or  more  of  the  said 
five  articles.  The  jury  ought  to  have  said  that  in  case  the  defen- 
dant failed  to  deliver  the  first  article  he  should  pay  such  a  sum, 
and  so  on.  It  appears  from  the  record  that  some  of  the  books 
and  documents  claimed,  and  the  delivery  of  which  the  verdict  di- 
rects, were  brought  into  court  and  used  as  evidence  by  the  plain- 
tiffs^ counsel.  The  evidence  does  not  show  that  the  large  plan  or 
map  of  the  city,  which  is  the  object  of  the  first  article^  was  ever 
•executed.    It  appears  only  that  it  was  begun. 

Justice  requires  that  the  case  should  be  remanded  for  a  new 
trial,  in  order  that,  if  the  defendant  be  mulcted  in  damages,  on 
account  of  the  improper  detention  of  any  one  of  the  articles 
claimed,  he  may  not  be  mulcted  (as  by  the  present  verdict  he  is,) 
as  heavily  as  for  the  improper  detention  of  all  of  them. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  be  an-' 
nulled  and  reversed,  the  verdict  set  aside,  and  the  case  remanded 
for  further  proceedings  according  to  law ;  the  plaintiffs  aud  ap-^ 
pellees  paying  the  costs  of  the  appeal. 

Canon  and  EusHs,  for  the  plaintiffs. 

Hoffman  and  Grimes,  for  the  appellant. 


Juan  Ygnacio  Laborde  v.  The  Consolidated  Association 

of  the  iPlanters  of  Louisiana. 

In  an  action  to  recoyer  a  sum  paid  oat  by  the  Ixankera  of  the  plaintiff  on  a  check  al- 
leged by  the  latter  to  have  been  forged,  the  testimony  of  a  witness,  taken  under 
commission  declaring  that  he  forged  the  check,  will  be  admissible ;  the  objection 
resnlting  fn^m  his  confession,  going  to  his  credit,  rather  than  to  his  competency. 
Even  a  veidict  of  guilty,  not  followed  by  judgment,  is  not  sufficient  to  establish  the 
infamy  of  the  witness,  and  render  him  incompetent. 

A  banker  who  pays  a  forged  check,  must  support  the  loss. 
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Appeal  from  the  Commercial  Court  of  New-Orleans,  WattSf  J. 

F,  B.  Conrady  for  the  plaintiflf.         * 

Labauve,  for  the  appellants. 

BuLLARD,  J.  The  defendants  having  rendered  an  account  ad 
the  bankers  of  the  plaintiff,  in  pursuance  of  an  interlocutory  judg- 
ment of  the  Commercial  Court,  a  single  item  of  it  wais  contested 
by  the  plaintiff.  That  item  was  a  sum  of  $1999,09  charged  to 
have  been  paid  on  the  plaintiff's  Check,  dated  June  13lh,  1839. 
It  is  alleged  by  him  that  the  check  is  not  genuine,  but  a  forgery, 
and  that  the  loss  must  fall  upon  the  bank.  The  Commercial 
Court,  being  satisfied  that  the  check  was  forged,  gave  judgment 
against  the  bank,  and  it  has  appealed. 

The  evidence  Upon  whic^h  the  court  Came  to  this  conclusion  is 
two  fold,  resulting,  fij^st,  from  a  comparison  of  the  check  in  ques- 
tion with  numerous  others  admitted  to  be  genuine^  and  secondly 
from  extraneous  circumstances  relating  principally  to  the  conduct 
of  a  clerk  of  the  plaintiff  by  the  name  of  Yiana,  who  disappeared 
soon  after  the  presentation  and  payment  of  the  check. 

All  the  checks,  tWenty-two  in  number,  came  up  With  the  record, 
and  have  been  c£irefully  compared  by  us.  The  most  striking 
difference  between  the  signature  of  the  one  in  question,  and  that  of 
all  the  others,  is  in  the  abreviation  of  the  middle  name  of  the  plain- 
tiff Ygnado,  which  on  the  disputed  check  is  written  Ygo.  where- 
as on  all  the  others  it  is  written  Ygno,  the  letter  n  being  entirely 
omitted.  *  There  is  a  difference  also  in  the  manner  of  dating  the 
check.  It  is  "  13/A  q/*/wne,"  while  in  all  the  others  the  preposi- 
tion of  is  not  used  in  designating  the  month.  In  all  the  others, 
also,  in  which  the  word  hundred  in  employed  it  is  written  with  a 
small  h ;  in  the  disputed  one  it  is  written  with  a  capital  H.  The 
flourish,  a  common  appendage  to  a  Spanish  signature,  is  much  lar- 
ger than  most  of  the  others,  and  has  fewer  strokes  of  the  pen. 
One  witness  testifies,  and  inspection  confirms  it,  that  Laborde's 
handwriting  is  more  inclined. 

It  is  shown  that  Yiana,  who  had  been  the  clerk  of  the  plaintiff, 
left  New  Orleans  for  New  York  shortly  after  the  check  was  paid ; 
and  that,  on  the  eve  of  his  departure,  on  board  the  steam  ship,  he 
stated  to  an  acquaintance,  that  he  had  a  considerable  sum  of  mo- 
ney about  him  concealed  in  his  belt,  and  that  he  was  going  to  em- 
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ploy  it  in  the  purchase  of  goods.  It  is  further  proved  that  some 
time  previously  Viana  had  imitated  the  signature  of  Laborde,  his 
employer,  and  exhibited  it  to  an  acquaintance,  who  was  introduc- 
ed as  a  witness,  who  found  it  a  good  imitation  of  a  signature  which 
he  knew  to  be  an  original.  Viaiia  then  tore  it  up  in  very  small 
fragments,  which  he  threw  carefully  away  behind  some  barrels 
in  the  store.  Being  asked  why  he  took  so  much  pains  to  destroy  the 
signature,  he  answered  that  Laborde  was  a  very  particular  man, 
and  would  be  displeased  to  see  his  signature  lying  about  the 
counting  house. 

There  is  in  our  opinion  nothing  suspicious  in  the  circumstance, 
that  the  plaintiff  did  not  at  once  investigate  the  state  of  his  account 
with  the  bank,  when  he  was  informed  that  it  was  overdrawn  ;  be- 
cause it  appears  manifest  from  the  bank  book  that  the  overdraft 
was  not  occasioned  by  the  payment  of  the  contested  check. 

When  his  book  was  afterwards  balanced,  and  twenty-two  checks 
handed  to  him  in  order  to  verify  his  account,  he,  within  a  few 
hours  returned  them  to  the  bank,  and  pointed  out  the  check  which 
he  alleged  was  spurious.  It  is  true  that  this  was  some  time  after 
the  disappearance  of  Viana ;  but  nothing  shows  that  the  plaintiff 
was  previously  aware  of  the  existence  of  such  a  check. 

But  the  plaintiff  gave  in  evidence  the  deposition  of  Viana  him- 
self, taken  under  a  commission,  who  avows  without  hesitation  that 
he  counterfeited  the  signature  of  his  employer,  and  drew  the 
amount  out  of  bank  upon  the  forged  check.  This  deposition  was 
read  notwithstanding  the  objections  of  the  defendants'  counsel, 
that  the  very  avowal  of  guilt  on  the  part  of  the  witness  renders 
him  infamous ;  that  he  has  placed  himself  beyond  the  reach  of 
a  prosecution  for  perjury  by  flying  from  justice ;  and  that  the 
introduction  of  such  evidence  tends  to  encourage  collusion,  and 
subornation  of  perjury.  It  is  true  that  the  testimony  of  such  a 
witness  adds  nothing  in  our  judgment,  to  the  proof  of  the  alleged 
fact.  *^Nemo  cUlegans  turpitudinem  suatn  audiendus  est^  In 
a  suspicious  case  it  might  even  operate  against  the  party  calling 
such  a  witness.  But  the  objection  goes  rather  to  his  credit  than 
to  his  competency ;  because  his  infamy,  in  a  technical  sense,  re- 
sults from  his  conviction  of  a  crime.  Even  a  verdict  of  guilty, 
not  followed  by  judgment,  would  not  be  sufficient  to  establish  the 
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infamy  of  the  witness,  and  render  him  incompetent.    2  Starkie 
on  £vid«  714,  ei  seq. 

We  do  not  discover  any  thing  in  the  conduct  of  the  plaintiff 
which  should^  in  equity,  throw  upon  him  the  loss  resulting  from  the 
payment  to  his  clerk  of  a  forged  check.  The  clerk  does  not  ap- 
pear, ever  to  have  been  trusted  by  the  plaintiff  with  drawing 
checks,  and  signing  the  name  of  his  employer.  His  employment 
was  that  usual  with  clerks  in  commercial  houses  ;  and  we  are  not 
prepared  to  say  that  under  circumstances,  such  as  are  disclosed 
in  this  case,  the  loss  ought  to  fall  on  the  employer. 

Judgment  affirmed. 


George  Harrison  v.  TaoMAaC*  Poole,  and  another 

"Where  an  attachment  has  been  set  aside  on  accoant  of  the  insufficiency  of  the  bond, 
the  plaintiff  maj  take  out  another  attachment  without  filing  a  neyr  petition,  or 
having  paid  the  costs  of  the  ^t.  Art.  492  of  the  Code  of  Practice  does  not  apply 
to  such  a  case. 

Where  a  defendant  has  appeared  by  counsel  and  jotoed  issue  on  the  merits,  objections 
to  the  steps  .taken  to  bring  him  into  court  will  be  disregarded* 

A  restriction  on  the  power  of  a  partner  to  use  the  name  of  the  firm  in  the  usual 
course  of  trade,  will  be  without  effect,  as  to  third  persons  without  notice.  Not 
even  fraud  on  the  part  of  one  partner  will  be  any  defence  for  his  co-partners,  where 
the  obligation  was  contracted  in  the  usual  course  of  their  tradej  and  the  fraud  was 
not  participated  in  by  the  creditor. 

The  execution  of  a  note  raises  a  presumption  that  a  just  consideration  has  been  given 
for  it ;  and  the  maker  who  pleads  error  or  failure  of  consideration,  most  show  it : 
but  where  one  partner  is  sought  to  be  made  liable  on  a  note  given  by  the  other,  and 
he  alleges  fraud  and  want  of  consideration,  and  shows  circumstances  somewhat 
suspicious,  the  burden  of  proving  the  consideration  viU  be  on  the  plaintiff. 

Appeal  from  the  City  Court  of  New  Orleans,  Collins^  J« 
MoRPHT,  J.  This  suit  is  brought  by  the  payee  of  a  promis- 
sory note  for  $700,  drawn  to  his  order,  payable  on  demand,  and 
dated  on  the  27th  of  April,  1841.  On  the  allegation  that  the 
drawers,  Poole  &  Co.,  were  a  commercial  firm  in  New  Orleans, 
composed  of  Thomas  C.  Poole  and  Thomas  £.  Allen,  and  that 
the  latter  resided  in  New  York,  a  writ  -  of  attachment  was  sued 
Vol.  ly.  25 
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out,  and  judgment  prayed  for,  in  solidoy  against  the  two  partners. 
No  answer  was  filed  by  Thomas  C.  Poole,  against  whom  no  fur- 
ther  steps  were  taken  in  the  suit.  Thomas  E.  Allen  appeared  by 
counsel,  and  for  answer  averred  that,  the  plaintiff's  first  writ  of 
attachment  having  been  quashed,  he  had  no  right  to  take  out  an- 
other, without  first  paying  the  costs  incurred,  and  presenting 
another  petition  demanding  the  issuing  of  a  second  writ.  The 
answer  avers,  that  the  defendant  is  not  indebted  to  the  plaintiff  in 
any  amount  whatever ;  that  the  note  sued  on  was  not  given  by 
him,  or  by  any  partner  of  the  firm  of  Poole  &  Co.,  in  payment  of 
any  debt  or  demand  due  and  owing  by  the  firm  ;  that  it  was  made 
fraudulently  and  without  consideration,  so  far  as  the  firm  is  con- 
cerned, by  one  Thomas  C.  Poole,  who  had  no  authority  to  sign 
the  name  of  the  firm  to  notes  or  obhgationa  whereby  to  bind-the 
same  to  the  plaintiff,  who  received  the  note  sued  on,  with  the  full 
knowledge  that  Poole  was  without  authority  to  give  it,  and  at  a 
time  when  all  business  connection  had  ceased  between  the  defen- 
dant and  his  former  partner.  The  answer  further  avers,  that  the 
plaintiff  never  gave  any  consideration  whatsoever  for  the  note, 
and  calls  for  strict  proof.  There  was  a  judgment  below  in  favor 
of  the  plaintiff  from  which  this  appeal  was  taken. 

The  plaintiff's  writ  of  attachment  having  been  set  aside,  by 
reason  of  the  insufficiency  of  the  bond  given,  he  forthwith  took 
out  another.  This,  it  is  contended,  he  had  no  right  to  do,  with- 
out previously  paying  the  costs  of  the  first  writ,  and  filing  a  new 
petition.  Article  492  of  the  Code  of  Practice,  which  is  relied  on 
in  support  of  this  position,  does  not,  in  our  opinion,  extend  to  a 
case  like  the  present.  The  attachment,  which  held  the  place  of  a 
citation  to  the  absent  defendant  being  found  defective,  we  can 
see  no  good  reason  why  the  plaintiff  should  not  be  permitted,  to 
have  another  writ  issued  under  the  same  petition ;  and  should  be 
compelled  to  go  through  the  vain  ceremony  of  drawing  up  and 
filing  another  in  the  same  terms.  The  defendant,  moreover,  hav- 
ing appeared  by  counsel,  and  joined  issue  on  the  merits,  the  judge 
below  properly  disregarded  his  objections  to  the  steps  taken  to 
bring  him  into  court. 

From  the  articles  of  agreement  between  the  defendants,  it  ap- 
pears that  Thomas  E.  Allen  furnished  the  stock  in  trade  of  the 
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partnership,  and  was  to  receive  one  half  of  the  profits  of  the 
business,  which  was  to  be  carried  on  in  New  Orleans  by  Poole, 
who  bound  himself  not  to  buy  or  sell  goods  on  credit,  but  to  con- 
fine himself  to  a  cash  trade,  and  not  to  use  the  name  of  the  firm 
on  notes,  drafts,  &c.    There  is  no  evidence  showing  any  know- 
ledge in  the  plaintiff  of  the  restricted  powers  of  Poole,  the  man- 
aging partner  of  the  firm,  which  was  a  commercial  one,  nor  does 
it  appear  that  any  public  notice  was  given  of  such  restriction. 
Third  persons,  without  the  means  of  .Jjuiowing  the  precise  extent 
of  his  authority,  might  well  have  supposed  that  he  had  that  of 
using  the  name  of  the  firm.    They  were  not  bound  to  inquire 
whether  such  a  power  had  been  expressly  delegated,  as  it  is  one 
within  the  scope  of  the  trading  partner^s  general  authority.    Not 
eveA  fraud  on  the  part  of  one  partner  can  afford  his  co-partner  a 
legitimate  defence,  if  the  obligation  is  conlractedin  the  usual  course 
of  their  trade,  and  the  fraud  is  not  participated  in  by  the  creditor. 
Gow  on  Partnership,  p.  38,39,  147.    3  Kent's  Comm.  p.  41. 
In  the  present  case,  the  averment  in  the  answer  that  the  note  was 
given  fraudulently,  without  consideration,  and  at  a  time  different 
from  that  apparent  on  its  face,  implies  that  it  was  a  transaction 
fraudulent  and  collusive  between  the  plaintiff  and  the  managing 
partner  of  the  firm.    Although  the  note  bears  date  the  27th  of 
April,  1841,  and  purports  to  be  payable  on  demand,  the  subscrib- 
ing witnesses  to  it  testify,  that  they  saw  it  for  the  first  time,  and 
signed  it  only  a  few  days  before  the  dissolution  of  the  partnership, 
published  on  the  13th  of  April,  1842,  and  after  they  had  heard  of 
a  difficulty  between  the  partners  ;  and  the  plaintiff  told  them  that 
his  object  in  getting  their  names  put  on  the  note,  was  to  enable 
them  to  remember  that  they  had  seen  the  same  in  his  hands  be- 
fore the  dissolution.     The  record  shows,  that  independent  of  the 
notice  alluded  to  by  these  witnesses,  the  dissolution  of  the  part- 
nership was  advertised  in  the  Bulletin  Newspaper,  on  the  22d  of 
March,  1842,  at  which  time  it  really  took  place,  and  Poole  left  the 
store.    There  is  no  positive  evidence  to  show  that  the  note  was 
in  existence  before  the  time  referred  to  by  the  subscribing  wit- 
nesses.   It  further  appears,  that  no  entry  of  this  note  was  made 
in  the  partnership  books,  and  that  although  Allen,  who  was  then 
in  New  Orleans,  had  announced  himself  as  charged  with  the  liqui- 
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dalion  of,  and  ready  to  pay  all  legal  demands  against  the  firm,  the 
note  in  question  was  not  presented  or  mentioned  to  him  by  the 
plaintiff,  who  went  to  the  store  between  the  22d  of  March,  and 
the  13ih  of  April,  and  who  made  a  settlement  with  Allen  for  some 
articles  sold  by  the  firm.  Under  such  circumstances,  the  plain- 
tiff, we  think,  should  be  held  to  strict  proof  of  the  consideration  he 
gave  for  this  note.  It  is  true,  as  has  been  urged  by  the  appellees' 
counsel,  that  the  execution  of  a  note  raises  a  presumption  that 
a  just  consideration  has  be«a^ven  for  it,  and  that  the  maker  who 
pleads  error,  or  a  failure  of  consicTeration,  is  bound  to  show  it ; 
but  when,  as  in  the  present  instance,  one  partner  is  sought  to  be 
made  liable  on  a  note  given  by  the  other,  and  he  alleges  fraud  and 
an  absolute  want  of  consideration,  and  shows  circumstances  some- 
what suspicious,  the  onus  of  proving  the  consideration  must  rest 
on  the  plaintiff,  as  the  defendant  cannot  prove  a  negative.  In 
the  present  case,  the  record  does  not  satisfactorily  establish  that 
any  consideration  was  given.  As  we  have  concluded  to  remand 
the  case  in  order  to  allow  the  plaintiff  an  opportunity  of  introduc- 
ing additional  evidence,  if  he  can,  we  deem  it  proper  to  refrain 
from  any  comment  on  that  we  have  before  us. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  of  the 
City  Court  be  reversed,  and  this  case  be  remanded  for  a  new 
trial,  the  costs  of  this  appeal  to  be  borne  by  the  appellee. 

C  K,  Johnson  and  Larue^  for  the  plaintiff 

VasoHy  for  the  appellant. 


Samuel  Clark  t?.  Rowena  Christine  and  others. 

Courts  of  ordinary  jurisdiction  have  ezculsive  cognizance  of  actions  to  annul  a  partition 

of  slaves,  made  among  the  heirs  of  a  succession. 
The  remedy  given  to  a  defendant,  by  proceedings  on  the  sequestration  bond,  is  not 

exclosive  of  others. 

Appeal  from  the  District  Court  of  East  Baton  Rouge»  Tessier^ 
J.  presiding. 

Garland,  J.  A  reference  to  the  case  of  Cooney^s  Heirs  v. 
Clark,  7  La.  156,  and  to  that  of  Clark  v.  Christine,  ^c.  12  La. 
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894,  will  exhibit  all  the  material  facts  of  this  case,  not  here  stated. 
The  object  of  this  suit  is  the  same  as  that  of  the  suit  commenced 
in  the  Probate  Court  of  East  Feliciana,  above  mentioned,  and  dis- 
missed for  want  of  jurisdiction  ;  that  is  to  say,  to  annul  for  fraud 
and  collusion,  the  partition  made  in  1828,  in  the  said  court  between 
Madame  Christine  and  her  co-defendants,  whereby  the  slaves  held 
in  community  between  Madame  Christine  and  the  children  of  her 
first  husband  (Cooney)  were  all  divided  between  the  latter,  as 
being  their  individual  property,  inherited  from  their  father ;  in  con- 
sequence of  which,  the  plaintiff  was  prevented  from  satisfying  a 
judgment  which  one  Morris  had  obtained  against  Madame  Cooney 
and  transferred  to  him,  the  particulars  of  which  are  stated  in  the 
case,  in  7  La.  156. 

The  answer  of  the  defendants  presents  the  same  quesiions  as 
those  raised  by  their  answer  to  the  suit  in  the  Probate  Court ;  but 
in  addition  to  that  defence,  they  set  up  a  demand,  in  reconvention, 
against  the  plaintiff  for  $2680,  for  the  hire  of  certain  of  the  slaves, 
now  in  controversy,  which  they  allege  that  the  plaintiff  possessed, 
and  had  the  use  of  from  November  1st,  1834,  to  November  1st, 
1838.    An  account  is  annexed,  setting  forth  the  demand  in  detail. 
The  case  was  tried  by  the  Parish  Judge,  the  District  Judge  re- 
cusing himself.    The  plea  to  the  jurisdiction  and  other  exceptions 
were  overruled ;  and,  on  the  merits,  a  jury  found  a  verdict  for  the 
plaintiff  in  general  terms,  declaring  the  partition  null  and  void,  but 
saying  nothing  about  the  demand  in  reconvention.    The  defend- 
ants moved  for  a  new  trial  on  the  ground  that  their  demand  in  re- 
convention had  not  been  acted  on,  and  that  the  verdict  was  con- 
trary to  law  and  evidence.    The  motion  was  overruled,   and  a 
judgment  given  declaring  the  partition  made  on  the  25ih  of  Sep- 
tember, 1628,  between  the  widow  and  heirs  of  John  Cooney,  null 
and  void  ;•  the  slaves  named  iti  it  being  adjudged  to  belong  to  the 
community,  and  the  undivided  half  of  the  property  liable  for  the 
payn^ent  of  the  debts  of  Rowena  Christine.    From  this  judgment, 
the  defendants  have  appealed. 

The  plea  to  the  jurisdiction  of  the  court  does  not  come  with  a 
very  good  grace  from  the  defendants.  When  they  were  sued  in 
the  Probate  Court  of  East  Feliciana,  they  excepted  to  its  jurisdic- 
tion, and  were  successful  in  their  plea  ;  and  now,  when  sued  ig 
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the  District  Court  of  the  parish  where  they  live,  the  same  excep- 
tion is  interposed.  But  we  consider  the  question  as  settled  by 
the  decision  made  when  the  case  was  last  before  this  court.  12 
La.  394. 

On  the  merits,  we  are  of  opinion  that  the  Terdict  and  judgment 
are  not  sustained  by  the  evidence.  The  partition  which  is  alleged 
to  be  fraudulent,  does  not  purport  to  be  of  all  the  property  in  com* 
munity  between  Rowena  Christine  and  her  deceased  husband.  It 
is  of  the  slaves  only  ;  and  it  is  stated  in  it  thai  there  is  other  pro- 
perty not  divided..  The  only  debts  shown  to  have  been  owin^ 
by  the  widow  at  the  time  the  partition  took  place,  amount  to 
about  $500  with  some  interest,  if  the  amount  brought  in  marriage 
by  John  Cooney  be  excluded ;  which,  from  the  testimony,  appears 
to  have  been  about  $1000.  It  may  be,  that  it  was  in  considera- 
tion of  this  latter  sum,  that  the  widow  of  Cooney  abandoned 
whatever  right  she  may  have  had  in  the  slaves  ;  as  it  appears  that 
they  are  all  descendants  of  the  woman,  who  was  purchased  with 
the  money  owing  to  him  at  the  time  of  his  marriage.  It  is  not 
'  shown  that  Cooney's  widow  was  insolvent,  at  the  date  of  the  par- 
tition. The  judgment  obtained  against  her  about  that  time,  was 
satisfied,  by  the  seizure  and  sale  of  the  negroes  Nelson  and  Lucy, 
in  the  following  year ;  and  the  judgment  now  set  up  by  the  plain- 
tiff was  not  obtained  until  the  17th  August,  1834,  nearly  six  years 
after  the  partition.  It  is,  in  fact,  the  judgment  which  the  plaintiff 
recovered  against  Cooney's  widow,  on  her  warranty  to  him,  as 
shown  by  the  report  in  7  La.  156,  and  the  allegations  in  the 
petition.  The  judgment  in  favor  of  Morris  against  her,  we  think 
was  extinguished  by  the  Sheriff's  sale  in  October,  1829  ;  and  the 
debt  now  claimed,  being  subsequent  to  the  partition,  the  plaintiff 
must  make  out  a  case  which  will  authorize  him,  as  a  posterior 
creditor,  to  attack  it.    This  he  has  failed  to  do.  , 

The  defendants  had  a  clear  right  to  have  their  demand  in  recon- 
vention decidt^d  on.  Evidence  as  to  the  value  of  the  hire  of  the 
slaves  was  offered,  but  no  decision  was  made  in  relation  to  its 
effects.  It  may  have  been,  that  the  judge  thought  the  demand  in 
reconvention  not  connected  with,  or  incidental  to  the  principal 
cause  of  action ;  but  that  is  not  necessary  in  this  case,  as  the 
plaintiff  resides  in  a  different  parish  from  the  defendants.    Article 
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375  of  the  Code  of  Practice  has  been  amended,  (B.  &  C'b.  Digest, 
156,  No.  22,)  and  a  demand  in  reconvention  for  a  cause,  not  neces* 
sarily  incidental  to  the  main  action,  may  be  examined  into.  4  La. 
434.  The  plaintiff  insists,  that  as  the  demand  is  for  the  hire  of 
the  slaves,  of  which  it  is  alleged  that  he  had  the  services  during 
the  pendency  of  the  suit  in  the  probate  court,  the  defendants  must 
resort  to  their  action  on  the  sequestration  bond.  That  the  defend- 
ants have  a  remedy  on  the  bond  is  probably  true ;  but  we  do  not 
consider  it  exclusive  of  all  other  remedies,  if  they  choose  to  pursue 
them.  The  bond  was  given  for  the  defendants'  security ;  but  if 
they  do  not  rely  on  it,  they  may  take  whatever  other  course  the 
law  permits. 

We  think  justice  will  be  promoted  by  remanding  this  case  for 
a  new  trial. 

The  judgment  is  therefore  annulled  and  reversed,  the  verdict 
set  aside,  and  the  cause  remanded  to  be  tried  de  novo^  the  judge 
on  the  trial  thereof  conforming  his  opinions  to  the  principles  herein 
expressed,  and  otherwise  proceeding  according*to  law  ;  the  appel- 
lee paying  the  costs  of  the  appeal. 

Lawsoriy  for  the  plaintiff. 

Elanij  for  the  appellants. 


George  Pollard  and  others  v.  George  Cook  and  another 

A  general  denial  will  place  the  oimt  of  proving  notice  of  protest  on  the  plaintiff,  who 
must  eatabliah  that  aach  notice  waa  sent  to  the  poet  office,  nearest  to  defeop 
dant*8  reaidence,  whether  in  the  same  or  another  state ;  and  the  latter  may,  under 
the  general  imue,  show  that  the  office  to  which  it  was  sent  was  not  the  nearest. 

Post  offices  in  the  United  Sutes  are  eatabUshed  by  law ;  and  no  evidence  is  leqoiied 
of  what  the  law  is. 

Appeal  from  the  District  Court  of  West  Feliciana,  Johnson,  J. 
Stevens,  for  the  appellants. 
PcLterson,  for  the  defendants. 

Martin,  J.   The  plaintiffs,  are  appellants  from  a  judgment  in  a 
suit  against  the  defendants,  as  drawers  of  a  bill  of  exchange ;  and 
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the  case  turns  on  the  regularity  of  the  notice  of  the  protest  to  the 
latter.  The  petition  generally  avers,  and  the  answer  equally  de- 
nies the  notice.  After  the  case  was  fixed  for  trial,  and  the  time 
had  come  for  taking  it  up  for  trial,  the  defendants  obtained  leave 
to  file  an  amended  answer,  stating,  that  there  was  a  post  office 
nearer  to  their  place  of  residence  than  the  one  to  which  the  notice 
was  sent.  There  was  a  bill  of  exceptions  to  the  leave,  on  the 
ground  that  the  answer  came  too  late,  and  that  it  changed  the  na- 
ture of  the  defence*  According  to  the  opinion  of  this  court  in  the 
case  of  Landry  v.  Garnet,  (1  Robinson's  Uep.  p.  364,)  the  answer 
came  too  late.  The  notice  was  alleged  and  denied ;  the  onus 
probandi  was,  therefore,  on  the  plaintiffs,  and  they  were  bound 
to  prove  a  legal  one.  The  defendants  reside  near  St<  Fran- 
cisville,  and  the  notice  was  directed  to  them  at  the  post  ofiice  there. 
The  distance  from  their  residence  to  that  town  is  not  otherwise 
stated,  than  in  the  averment  of  their  living  thirty-five  miles  from 
the  court  house.  The  petition  states,  that  they  reside  in  the  parish 
of  West  Feliciana.*  St.  Francisville  is  the  seat  of  justice  of  that 
parish,  the  post  office  of  that  town  was,  therefore,  at  a  distance  of 
about  thirty-five  miles  from  their  residence.  It  is  in  evidence  that 
there  are  two  post  offices  nearer  to  their  residence,  to  wit,  that  of 
Pinckneyville  in  the  state  of  Mississippi,  which  is  sixteen  miles 
from  it ;  and  that  of  Red  River  Landing,  in  the  parish  of  Pointe 
Coup6e,  which  is  distant  from  five  to  ten  miles. 

The  legal  notice  of  a  protest  must  be  sent  to  the  post  office 
nearest  to  the  residence  of  the  party.  The  plaintiff  is,  therefore, 
bound  to  prove  that  the  office  to  which  he  sent  the  notice,  was  the 
nearest.  If  he  fails  to  do  so,  he  fails  to  prove  a  legal  notice. 
When  he  has  made  his  proof,  the  defendant  may,  without  having 
pleaded  anything  but  the  general  issue,  show  that  the  post  office 
to  which  the  notice  was  sent,  was  not  the  nearest ;  one  means  of 
doing  which  is,  certainly,  to  show  that  there  are  others  nearer. 
This  has  been  done  in  the  present  case.  It  is  urged,  that  neither 
of  these  two  offices,  is  within  the  parish  in  which  the  defendants 
reside,  and  that  one  of  them  is  in  another  state.  This,  in  our 
opinion,  is  perfectly  immaterial.  The  facility  of  reaching  a  given 
place  is  not  diminished,  by  the  dividing  line  of  two  parishes  or 
states  crossing  the  road.    It  is  further  urged,  that  for  some  time, 
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the  post  ofEce  at  Red  River  Landing  was  without  a  post  master. 
Wherever  a  post  office  is  established,  it  is  a  proper  place  to  direct 
letters  to,  until  it  is  suppressed ;  for  the  department  takes  care 
that  It  be  not  long  without  an  incumbent.  Post  offices  are  esta- 
blished by  law,  and  the  court  requires  no  evidence  of  what  the 
law  is.    It  is  bound  to  take  notice  of  it.^ 

Judgment  affirmed. 


Deborah  McCluskey  v.  Thomas  Webb. 

TheTaliditj  of  a  judgment  ordermg  the  execation  of  a  will,  cannot  be  inqnired  into 
collaterally. 

A  bequest  of  whatever  may  remain  after  the  payment  of  debts  to  a  sister  of  the  testa* 
tor,  for  the  purpose  of  educating  her  children,  and  subsisting  her  and  them,  with 
power  to  her  to  make  such  other  disposition  of  the  property  to  their  use  and  benefit 
as  circumstances  may  require ;  and  providing  that  his  brother  shall  participate  in 
such  property,  to  a  certain  extent,  should  he  consider  himself  in  equal  need  with  his 
lister's  family,  is  not  a  substitution  or  ajidei  cammisattm.  Per  Cur,  The  testator 
does  not  leave  the  property  to  his  sister  to  preserve  it  for,  and  surrender  it  at  any 
time  to  her  children.  She  has  the  entire  control  of  it,  to  maintain  herself  and  chil- 
dren, to  educate  them,  and  to  do  whatever  she  may  think  their  interest  requires. 
She  may  expend  it  all  for  such  purposes. 

A  substitution  is  never  presumed.    Unless  the  will  cannot  be  understood  otherwise 
it  will  be  maintained. 

To  acquire  by  the  prescription  of  ten  years,  it  is  not  enough  to  show  a  title  translative 
of  property,  accompanied  by  possession  for  ten  or  twenty  years.  Good  faith  is  es- 
sential, and  must  have  existed  at  the  commencement  of  the  possession.  Code  of 
1808,  p.  488,  art  73.  Such  good  faith  does  not  consist  in  the  belief  only,  that  the 
person  whose  rights  are  acquired  was  the  real  owner  of  the  property.  This  is  indis- 
pensable to  constitute  good  faith  on  the  part  of  the  purofaaser  ;  but,  even  where  it 
exists,  there  may  be  bad  faith  in  the  latter,  aa  where  a  deputy  sheriff  purchases  pro- 
perty sold  by  himself  under  a  Jleri  facias.  He  knows  the  vices  of  his  title  ;  and 
does  not,  according  to  art.  495  of  the  Civil  Code,  possess  as  owner  by  virtue  of  an 
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*  An  application  for  a  re-hearing  having  been  made  by  Steveru,  on  the  authority  of 
JI%e  Cfas  Bank  v.  Dahh  (19  La*  459.)  Gabland,  J.,  in  refusing  it  said  :  "  The  dif- 
ference between  this  case,  and  that  cited  is,  that  here  the  defendants  have  proved  that 
there  were  two  offices  nearer  to  them  than  that  to  which  the  notice  was  sent,  and 
have  thus  discharged  themselves,  aa  we  said  they  might  do.'*    R. 
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act  sufficient  in  teraw  to  transfer  the  property,  of  the  defects  of  which  he  was  igno- 
rant. 

A  purchase  by  a  deputy  sheriff  of  property  sold  by  himself  under  z.  fieri  fadas^  is  ab- 
solutely null. 

Where  a  title  is  absolutely  null,  it  cannot  be  the  basis  of  prescription.  AUUr^  as  t» 
relative  nullities.  If  those  in  whose  favor  they  are  established  do  not  complain, 
prescription  may  be  acquired  under  a  title  containing  such  relative  nullities. 

The  prescription  of  five  years,  established  by  the  act  of  10  March,  1834,  applies  only 
to  iuformalities  in  the  manner  of  advertising  and  making  public  sales. 

Appeal  from  the  District  Court  of  St.  Helena,  JoneSf  J. 

LawsoUy   for  the  plaintiff. 

Sheaf e  and  /.  P.  Bullard^  for  the  appellant. 

MoRPHY,  J.  This  action  is  brought  by  the  plaintiff  as  a  legatee 
under  the  last  will  of  John  W.  Leonard,  to  recover  a  tract  of  land 
in  the  possession  of  the  defendant,  denominated  the  Gustavus 
tract,  and  designated  as  section  No.  15  on  the  township  map 
of  Township  No.  2,  Range  4,  East.  The  petition  alleges,  that  the 
testator  died  without  descendants  or  ascendants,  and  that  after  a 
few  bequests  to  his  collateral  relations,  he  willed,  that  whatever 
may  remain,  after  the  payment  of  his  just  debts,  should  be  paid 
over  to  the  plaintiff,  his  sister,  for  the  purpose  of  educating  her 
children  Ferdinand,  Alfred,  and  Elenor,  and  to  subsist  them  and 
herself,  and  to  make  such  other  judicious  disposition  of  the  pro- 
perty to  their  use  and  benefit  as  circumstances  may  require  ;  that 
he  willed,  moreover,  in  case  his  property  should  produce  more 
than  sufficient  to  pay  his  debts,  "  that  his  brother  Samuel  Leonard 
should  participate  in  the  overplus,  in  the  following  ratio,  (if  he 
considered  himself  in  equal  need  with  his  sister's  family,)  that  is 
to  say,  from  the  first  $1000,  he  should  receive  $200;  from  the 
second  thousand,  $300  ;  from  the  third  thousand,  $350 ;  from  the 
fourth  thousand,  $400 ;  from  the  fifth  thousand  and  all  other 
sums,  an  equal  moiety,  &c ;"  that  the  deceased  died  on  the  first 
of  November,  1818,  and  that  his  last  will,  in  the  olographic  form, 
was  probated  according  to  law.  That  on  the  11th  of  December^ 
1823,  Thomas  Webb,  then  acting  as  deputy  sheriff  of  the  parish 
of  St.  Helena,  under  the  authority  of  two  writs  oi  fieri  facias  is 
sued  against  Samuel  Leonard,  did  levy  upon  the  aforesaid  tract  of 
land,  which  belonged  to  the  succession  of  J.  W.  Leonard,  to  satis- 
fy the  same;  and  that,  on  the  19th  of  January,  1824,  the  said 
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Thomas  Webb,  at  a  sheriflf's  sale,  did  sell  and  adjudicate  the  said 
property  to  himself,  for  the  price  of  fifty-one  dollars,  payable  in  a 
twelve  months  bond,  as  appears  by  the  return  made  by  himself  as 
deputy  sheriff  in  the  case  of  Whiting  4-  Fletcher  v.  Samuel  Leo- 
nard. The  petition  further  avers,  that  the  pretende  dsale  by  tlie 
defendant  to  himself  was  absolutely  null  and  void,  as  made  in  con- 
travention of  law,  and  because  the  land  was  sold  as  the  property  of 
Samuel  Leonard,  when  in  fact  it  did  not  belong  to  him,  but  to  the 
estate  of  the  late  J.  W.  Leonard.  The  petition  further  shows, 
that  the  plaintiff's  three  children  Ferdinand,  Alfred,  and  Elenor, 
legatees  with  herself  under  the  will,  have  all  three  died,  and  that 
she,  as  sole  surviving  parent,  has  succeeded  to  all  their  rights ; 
and  that  Samuel  Leonard  is  the  only  legatee  under  the  will  who 
is,  or  may  be  interested  in  the  said  tract  of  land.  The  petition 
concludes  by  praying  that  he  be  made  a  party  to  this  suit ;  that  the 
sheriff's  sale  be  declared  a  nullity ;  and  that  the  land  be  surren- 
dered to  the  legatees,  to  be  disposed  of  according  to  the  provi- 
sions of  the  will.  Various  exceptions  taken  to  the  petition,  some  of 
which  will  be  hereafter  noticed,  having  been  overruled,  the  de- 
fendant pleaded  the  general  issue,  and  set  up  the  prescription  of  five 
and  ten  years.  7'he  case  was  laid  before  a  jury,  whose  verdict 
being  in  favor  of  the  plaintiff,  judgment  was  entered  up  according- 
ly ;  whereupon  the  defendant  appealed. 

There  is  no  dispute  about  the  facts  of  this  case,  which  the  re- 
cord shows  to  be  as  stated  in  the  petition. 

On  the  trial,  the  introduction  of  the  last  will  of  the  deceased 
was  objected  to,  on  the  ground  that  it  had  not  been  legally  probat- 
ed, it  appearing  from  the  proems  verbal  drawn  up  by  the  judge  that 
the  probate  was  made  at  the  dwelling  house  of  the  late  J.  W.  Leo- 
nard, when  it  should  have  taken  place  at  the  Court  House.  The 
judge  properly  disregarded  this  objection.  A  Special  Court  was 
held  by  the  Probate  Judge  of  St.  Helena  at  the  residence  of  the 
deceased.  Being  satisfied  by  the  evidence  adduced,  that  the  ma- 
terial requirements  of  the  law  for  the  validity  of  olographic  testa- 
ments had  been  complied  with,  he  rendered  a  judgment  confirming 
the  will,  and  ordering  its  execution.  This  judgment  cannot  be 
inquired  into  collaterally.    2  Mart.  N.  S.  292.  2  La.  590. 

The  will  itself  has  been  attacked  as  containing  a  substitutiop  or 
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Jidd  commissum^  which,  it  is  urged,  renderB  void  the  legacy  made 
in  favor  of  the  petitioner.  We  have  attentively  considered  the  sev- 
eral provisions  of  the  will,  and  cannot  discover  in  them  the  features 
of  a  substitution,  which  is  defined  to  be,  '*  a  disposition  by  which 
the  donee,  the  heir,  or  legatee  is  charged  to  preserve  for,  or  to  re- 
turn a  thing  to  a  third  person."  Civil  Code  of  1808,  p.  216,  art. 
40.  The  testator,  here,  does  not  leave  the  property  to  his  sister 
with  a  charge  to  preserve  it  for,  and  surrender  it  at  any  time,  to  her 
children.  She  has,  on  the  contrary,  the  entire  control  and  dispo- 
sition of  it,  to  maintain  herself  and  children,  to  educate  them,  and 
to  do  all  that  she  may  think  the  interest  of  herself  and  her  chil- 
dren requires.  Under  such  a  provision,  if  the  funds  remaining 
after  paying  the  debts  were  barely  sufficient  to  defray  the  expen- 
ses of  bringing  up  and  educating  her  children,  she  was  surely  au- 
thorized to  expend  every  dollar  of  such  balance.  How  then  can 
such  a  bequest  be  termed  a  substitution.  It  would  seem  that  the 
testator  intended  either  a  joint  legacy  for  the  benefit  of  his  sister  and 
her  children,  or  a  legacy  to  her  burdened  with  dispositions  or  con- 
ditions in  favor  of  her  children.  Having  survived  all  her  children 
she  has  inherited  their  portion  of  the  legacy,  or  has  been  relieved 
of  the  burdens  imposed  upon  her  by  the  bequests.  In  relation  to 
substitutions,  the  rule  is  well  settled  in  our  jurisprudence,  that  they 
are  never  presumed ;  and  that  unless  a  clause  in  a  will  necessarily 
presents  a  substitution,  and  cannot  be  otherwise  understood,  it 
will  be  maintained  and  carried  into  effect.  4  Mart.  N.  S.  45.  7  lb. 
N.  S.  417,  4  La.  504. 

Our  attention  has  next  been  called  to  the  charge  given  by  the 
judge  on  the  plea  of  prescription,  which  is  said  to  be  erroneous. 
He  instructed  the  jury  that  if  the  defendant  being  deputy  sheriff, 
purchased  the  land  at  a  sale  made  by  himself,  he  did  not  hold  it 
in  good  faith,  and  that  the  act  of  sale  by  the  sheriff  of  the  parish 
to  him  of  the  said  land  could  not  be  the  basis  of  prescription. 
This  charge  appears  to  us  correct,  and  in  accordance  with  the 
true  spirit  and  rules  of  our  jurisprudence.  On  general  principles 
as  well  as  by  the  laws  in  force  in  1824,  the  defendant  could  not  law- 
fully become  the  purchaser  of  the  property  he  was  employed  to 
sell.  By  the  laws  of  the  Recopilacion  the  prohibition  to  purchase 
at  a  judicial  sale  extended  to  all  the  officers  of  the  law,  even  when 
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the  sale  was  not  made  by  them.  L.  24.  T.  8.  B.  2,  and  L.  13. 
T.  4.  B.  3.  Curia  Philip.  B.  1st,  Com.  Terreset,  Chap.  4.  No. 
16,  verbo  Factory.  1 1  Mart.  297.  8  lb.  N.  S.  166.  6  La.  407- 
9  La.  44.  15  La.  398.  Story  on  Agency,  ^  21 1.  In  order  to 
invoke  the  prescription  of  ten  years,  it  is  not  enough  to  show  a 
translative  title,  accompanied  by  a  ppssession  of  ten  or  twenty 
years.  Good  faith  is  an  essential  requisite,  and  must  have  exist- 
ed at  the  commencement  of  the  possession.  Civil  Code  of  1808, 
p.  488,  art.  72.  It  is  good  faith  alone  which  in  the  eye  of  the  law 
purifies  the  title  of  its  defects,  and  causes  the  possessor  under  a 
just  title  to  be  preferred  to  the  true  proprietor,  who  has  remained 
so  long  silent  and  neglectful  of  his  rights.  But  it  is  said  that  the 
good  faith  required  by  law,  consists  only  in  the  belief  ihat  the  per- 
son whose  right  we  acquire,  was  really  the  true  owner  of  the  pro* 
perty  sold.  Civil  Code,  art.  3446,  3414.  This  belief  is  certainly 
indispensable  to  constitute  good  faith  in  the  purchaser,  but  even 
where  it  exists  there  may  be  bad  faith  on  the  part  of  the  latter ; 
when  for  instance  he  has  acquired,  as  in  the  present  case,  in  vio- 
lation of  a  prohibitory  law.  In  such  a  case  he  knows  the  vices 
of  his  title  as  much  as  if  it  were  a  defect  of  form  apparent  on  its 
face,  for  he  cannot  plead  ignorance  of  the  law.  He  cannot  believe 
himself  to  be  truly  the  owner  of  the  property ;  he  cannot  have 
liiBt  justa  opinio  qiuEsiti  dominii  necessary  to  prescribe.  He  is 
not,  according  to  article  495,  that  bona  fide  possessor,  who  posses* 
ses  as  owner  by  virtue  of  an  act  sufficient  in  terms  to  transfer 
property,  of  the  defects  of  which  he  was  ignorant.  The  defend- 
ant must  have  known,  that  the  sale  he  made  to  himself  was  a  nul- 
lity, which  did  not  transfer  the  property  to  him,  as  the  law  allows 
no  civil  eflfects  to  acts  which  it  prohibits.  The  nullity  which  ex- 
ists in  the  defendant's  title  is  an  absolute  one,  founded  on  public 
policy  and  good  morals.  It  was  established,  say  the  Spanish 
jurists,  to  avoid  frauds.  After  laying  down  th&rule  that  such  a 
title  cannot  be  the  basis  of  prescription  Troplong  says :  ''  Ainsi 
un  contrat  qni  aurait  une  cause  deshonnete,  illicite,  contraire  aux 
mcRursj  par  exemple,  T achat  d'un  immeuble  litigieux  fait  par  un 
avouSy  ne  pourrait  justifier  la  prescription  de  dix  et  vingt  ans.  A 
cet  exemplCf  jyArgentree  assimUe  la  donation  faite  par  un  malade 
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au  mededn  qui  le  soigne^  de  la  nudadie  dont  U  vient  a  mourir  en- 
suite  ;  il  est  facile  iTen  trouver  d^  analogues, 

D*ailleurSf  on  con^ait  aisement  que  celui  qui  mettrait  a  Porigi^ 
ne  de  sa possession  ce  cachet  (Tillfgalite  et  de  meprispour  desprohi* 
bitions  si  morales^  ne  serait  pas  de  bonne  foi.  De  la  Prescription^ 
Vol  2,  No.  905. 

It  is  otherwise  with  regard  to  relative  nullities.  If  the  persons 
in  whose  favor  they  are  established  do  not  complain,  the  title 
which  contains  such  a  relative  nullity  is  nevertheless  a  just  title, 
under  which  prescription  can  be  acquired.  2  Troplong,  Prescrip. 
No.  902  to  907  and  491  to  922.  As  to  the  prescription  of  five 
years,  established  by  the  act  of  1834,  we  have  heretofore  held, 
and  have  no  reason  to  doubt  the  correctness  of  our  determination, 
that  it  covers  only  informalities  occurring  in  the  manner  of  adver- 
tizing and  making  public  sales. 

The  judgment  appealed  from  is  said  to  be  clearly  erroneous,  as  it 
gives  the  whole  land  to  the  plaintiff,  who  at  most  can  claim  only 
one  half  of  it,  Samuel  Leonard  being  entitled  under  the  will  to 
the  other  half.  The  will  in  our  opinion,  vests  no  right  or  title 
whatever  to  the  land  in  Samuel  Leonard.  He  is  to  receive  cer* 
tain  amounts  of  money  on  certain  contingencies,  which  may  or  may 
not  arrive.  What  will  be  coming  to  him,  if  any  thing  at  all,  can- 
not be  ascertained  until  all  the  property  of  the  estate  shall  have 
been  sold,  and  the  debts  of  the  deceased  paid.  The  object  of  this 
suit  was  to  bring  back  into  the  succession  of  J.  W.  Leonard,  this 
land,  to  be  disposed  of  under  the  will,  and  we  do  not  understand 
the  judgment  as  decreeing  any  thing  more.  As  to  the  exception 
taken  to  the  plaintiff's  right  to  sue,  on  the  ground  that  being  a  le- 
gatee under  a  universal  title,  she  was  bound  to  demand  of  the 
presumptive  heirs  a  delivery  of  her  legacy,  according  to  article 
1605  of  the  Civil  Code  it  cannot  avail  the  defendant.  From  the 
terms  of  the  wilH  the  plaintiff  might  well  be  considered  as  a  uni- 
versal and  residuary  legatee,  charged  with  paying  a  portion  of  the 
assets  of  the  estate  to  another  person  ;  but  were  she  viewed  only 
as  a  legatee  under  a  universal  title,  there  was  no  nearer  presump- 
tive heir  of  the  deceasedt  han  herself,  to  whom  she  could  apply 
as  having  the  legal  seisin  of  the  propertyof  the  estate.  5  Toul- 
lier,  No.  611.    No.  495. 

Judgment  affirmed. 


MARCH,  1843.  207 


Urquhart  ▼.  Gove. 


Thomas  Urquhart  v.  Asa  D.  Goye. 

As  a  general  rule  no  odo  will  be  presumed  to  have  paid  what  he  was  not  bound  for  ; 

and  where  he  reclaims  an  amount  so  paid,  the  burden  of  proving  that  he  was  neither 

legally  nor  morally  bound  therefor,  will  be  on  him. 
A  contract  or  payment  made  for  the  purpose  of  avoiding  litigation,  cannot  be  rescinded 

for  error  of  law.    C.  C.  1840. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  WaUs^  J. 

Benjamin,  for  the  plaintiff. 

Durell,  for  the  appellant. 

Garland,  J.  This  is  an  action  to  recover  $350,  alleged  to  be 
dae  for  the  rent  of  a  store  for  three  months,  ending  on  the  31  st 
October,  1840.  There  is  no  dispute  as  to  the  defendant's  having 
had  the  store  for  the  time  mentioned,  or  as  to  the  price  ;  but  the 
latter  avers  that,  in  the  month  of  November,  1838,  he  erroneously 
paid  the  plaintiff  under  a  different  contract,  the  sura  of  $350,  for 
the  rent  of  the  aforesaid  store,  which  sum  he  claims  should  be 
re-paid  to  him,  or  compensated  against  plaintiff's  demand. 

The  facts  seem  to  be  as  follows :  One  J.  B.  Colla  had  rented 
the  store  for  one  year,  ending  on  the  31st  of  October,  1638, 
and  had  paid  the  rent  for  the  first  three  quarters  of  the  year,  at  the 
rate  of  $1400  per  annum.  Colla  avers  that  about  the  5th  of 
July,  he  rented  the  store  to  the  defendant,  for  the  remainder  of 
his  term,  for  $340,  upon  condition  that  the  plaintiff  would  consent. 
Gove  applied  to  the  agent  of  the  plaintiff,  who  says,  that  having  un- 
derstood from  Colla  that  the  defendant  was  to  take  the  store,  and 
he  having  asked  his  (the  agent's)  consent,  he  gave  it.  It  does  not 
appear  that  there  was  any  understanding  between  the  agent  and 
the  plaintiff,  that  the  defendant  was  to  settle  the  rent  with  Colla, 
and  that  the  plaintiff  was  to  look  to  him.  In  November,  18:38, 
the  plaintiff  sued  Colla  for  the  rent,  and  about  the  same  time  noti- 
fied the  defendant  that  he  looked  to  him  for  it  also,  as  he  did  not 
expect  to  get  the  money  from  Colla.  On  the  19th  November, 
1838,  Colla  and  defendant  having  an  account  current  with  each 
other,  had  a  settlement,  in  which  the  $340  for  rent  was  included, 
and  a  balance  still  remained  in  favor  of  the  defendant.    Colla 
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says  that  he  always  considered  himself  responsible  to  the  plaintiff 
for  the  rent.  On  the  26th  of  Noyember,  1838,  the  defendant  paid 
the  plaintiff  the  last  quarter's  rent  supposing  hmself  to  be  respon- 
sible, and  under  a  threat  of  seizure  of  his  goods,  as  he  says.  The 
defendant  rented  the  store  for  two  years  after  this,  and  paid  the 
rent  without  complaint,  until  in  the  last  quarter  of  the  second  year ; 
when,  haying  consulted  with  counsel,  he  was  told  that  he  had 
erroneously  paid  the  money  in  November,  1838,  and  was  adyised 
to  resist  the  payment  of  a  quarter's  rent,  about  which  there  was 
no  dispute,  for  the  purpose  of  setting  up  the  demand  he  now  • 
does. 

In  the  lease  from  Urquhart  to  CoUa  is  a  clause  which  declares, 
that  the  latter  shall  not  sub-lease  the  premises,  without  the  con- 
sent of  the  former; 

In  the  inferior  court,  after  a  mis-trial,  there  was  a  verdict  in  favor 
of  the  plaintiff,  and  the  defendant  has  appealed. 

In  this  action,  the  defendant  stands  on  his  demand  in  reconven- 
tion, as  a  plaintiff,  and  must  make  out  his  case. 

As  a  general  rule,  no  one  is  presumed  to  pay  what  he  is  not 
bound  for,  and  when  he  reclaims  it,  the  onus  is  on  him  to  show 
that  he  was  neither  legally  nor  morally  bound  for  the  sum  he  has 
paid.  He  must  show  the  error  of  law  or  fact,  that  induced  the 
payment.  A  long  delay  in  asserting  the  error,  when  there  are 
continued  transactions  and  accounts,  is  a  circumstance  to  be  con- 
sidered ;  and  demands  or  defences  founded  upon  alleged  error  in 
old  settlements,  or  erroneous  payments,  ought  not  to  be  en- 
couraged, as  they  lead  to  litigation,  and  produce  uncertainty  in 
relation  to  past  transactions.  Had  the  defendant,  in  1838,  resisted 
the  demand  which  he  paid,  we  think  it  highly  questionable  whether 
he  could  have  been  compelled  to  pay  it.  He  says  in  his  answer 
that  he  paid  it  under  a  threat  of  judicial  proceedings  and  a  seizure 
of  his  property.  The  plaintiff  further  notified  him,  previous  to 
his  settlement  with  Colla,  that  he  should  hold  him  responsible  for 
the  rent,  and  make  him  pay  it.  Under  these  circumstances,  it 
appears  to  us  that  the  clause  in  article  1840  of  tiie  Civil  Code, 
which  provides  that ''  a  contract  made  for  the  purpose  of  avoiding 
litigation,  cannot  be  rescinded  for  error  of  law,"  is  conclusive.  If 
an  agreement  to  pay,  for  the  purpose  of  avoiding  litigation,  could 
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not  be  aToided  for  error  of  law,  it  is  difficult  to  see  how  money 
paid  for  a  similar  purpose  could  be  recovered  back  again,  upon 
the  same  ground. 

Judgment  affirmed. 


John  Bailet  and  another  t;.  Henry  G.  Heartt. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan^  J. 

Perin,  for  the  plaintiffs. 

C.  M,  Jonesj  for  the  appellant. 

Martin,  J.  The  plaintiffs  claim  $1008  for  the  hire  and  use  of 
certain  blocks,  &c.,  furnished  to  the  defendant  for  raising  the 
steamer  Cuba,  according  to  an  account  annexed  to  the  petition. 
The  defendant  pleaded  the  general  issue ;  and  farther,  that  the 
plaintiffs  libelled  the  brig  Damon^  for  the  hire  of  the  same,  or  like 
materials,  claiming  only  $125,  and  were  nonsuited. 

Several  witnesses  were  examined,  and  from  their  testimony  the 
court  concluded  that  the  plaintiffs  were  entitled  to  $126  for  the 
use  of  the  blocks,  &c.,  &c. ;  and  for  necessary  repairs,  to  $115, 
$4  50,  and  $10,  in  all  $254  50  for  which  judgment  was  given. 
We  are  unable  to  see  on  what  grounds  we  can  interfere  with  it, 
or  allow  damages  for  the  appeal. 

Judgment  affirmed. 


The  First  Congregational  Church  op  the  City  and  Parish     "S^gi 
OP  New  Orleans  t?.  Ann  Henderson.  ^    ^'^' 

No  action  can  be  matntained  on  an  agreement  entered  into  with  a  view  to  contravene 
the  general  policy  of  the  law.  The  illegality  of  a  contract,  arising  from  transac- 
tions in,  fraudem  Ugis^  may  be  always  opposed  by  the  party  who  wishes  to  recede 
from  it. 
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Defendant's  ancestor  bequeathed  $2000  a  year,  for  five  years  to  plaintifis,  to  com- 
mence five  years  after  his  death.  At  the  time  of  the  bequest  and  of  the  tesUtor's 
death,  plaintifis  were  prohibited  by  their  charter,  from  receiving  any  legacy  exceed- 
ing 1(1000 ;  but  this  restriction  was  removed  by  an  act  of  the  legislature  before  the 
first  annual  payment  became  due.  A  compromise  having  been  entered  into  be- 
tween the  -heirs  and  legatees,  by  which  it  was  stipulated  that  a  certain  amount 
should  be  paid  to  plaintiffs  by  the  heirs,  in  satisfaction  of  their  legac>,  this  action 
wss  commenced  to  recover  the  portion  due  by  the  defendant.  Held^  that  plaintifis 
can  only  Uke  $1000  ;  that  the  torm  fixed  by  the  testator  for  the  payment  of  the 
legacy,  cannot  be  assimilated  to  a  condition  ;  that  in  the  former  case  the  right  is 
acquired  and  perfect,  the  exercise  of  it  being  only  suspended,  while  in  the  latter,  it 
is  uncertain  whether  the-  legatee  wilt  ever  be  able,  in  consequence  of  the  condition, 
to  claim  the  legacy ;  that  in  the  first  case,  the  right  could  not  be  scquured  by  a  per- 
son incapable  at  the  testator's  death  {  but  that  in  the  second,  the  capacity  is  only 
required  to  exist  at  the  time  of  the  accomplishment  of  the  condition ;  (C.  C.  1459, 
1460,  1691,  1693  ;)  and  that  the  want  of  capacity  at  the  death  of  the  tesUtor  could 
not  be  removed  by  subsequent  legislation,  which  can  only  be  prospective  in  its 
operation. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts^ 
J. 

Micou  and  Eustts,  for  the  appellants. 

GrymeSf  for  the  defendant. 

Simon,  J.  The  plaintiff  seeks  to  recover  of  the  defendant,  here 
represented  by  her  agents,  and  attorneys  in  fact,  W.  C.  Milne 
and  M.  M.  Thompson,  the  sum  of  $3000,  which  is  alleged  to  be 
due  under  the  following  circumstances.  It  is  averred  that  by  the 
will  of  the  late  Stephen  Henderson,  who  died  in  March,  1838,  the 
petitioners,  under  the  denomination  of  Clapp's  Church,  were  in- 
stituted one  of  the  particular  legatees  of  the  deceased.  That  said 
will  was  duly  admitted  to  probate ;  and  that  a  short  time  after- 
wards, a  suit  having  been  instituted  by  Ann  and  John  Henderson, 
in  the  Court  of  Probates  of  the  city  of  New  Orleans,  on  the  alle- 
gations that  the  legacies  made  to  the  petitioners,  and  to  certain 
other  corporations  were  void  in  law,  and  with  a  view  to  claim  the 
whole  estate  of  the  deceased,  the  petitioners  filed  their  answer  to 
said  suit,  in  which  they  alleged  the  grounds  on  which  the  will  of 
the  deceased  should  be  maintained,  and  the  pretensions  of  the 
plaintiffs  defeated.  That,  in  April,  1839,  John,  Ann,  and  Stephen 
Henderson,  jr.,  and  other  persons  and  corporations,  legatees,  and 
parties  to  said  suit,  to  prevent  further  litigation,  enteied  into  a 
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certain  act  of  compromise,  to  which  the  petitioners  were  not  a 
party,  but  before  signing  which,  certain  of  the  corporations  there- 
in interested,  agreed  with  John,  Ann,  and  Stephen  Henderson  that, 
in  lieu  of  becoming  a  party  to  said  act,  the  petitioners'  interest  in 
the  estate  should  be  proyided  for,  by  the  said  John,  Ann,  and 
Stephen,  each  paying  to  the  petitioners  a  sum  of  $3000,  which,  for 
other  considerations,  they  and  each  of  them  promised  to  pay  in 
annual  instalments,  to  be  due  in 'January,  1841,  1842,  and  1843  ; 
in  pursuance  and  in  consideration  of  which,  the  compromise  was 
executed,  without  any  further  objection  on  the  part  of  the  peti- 
tioners. That  John,  Ann,  and  Stephen  Henderson  well  knew,  at 
the  time  of  the  compromise,  that  the  charter  of  the  petitioners  re- 
stricted the  amount  which  they  might  receive  by  donation  or  tes- 
tament ;  that  the  contract  was  made  to  settle  the  suits  then  pend- 
ing, and  to  avoid  further  litigation ;  and  that  the  restriction  has 
since,  by  law,  been  removed.  That  Stephen  Henderson  complied 
with  his  agreement  by  delivering  his  three  notes,  one  of  which 
has  been  paid ;  but  that  John  and  Ann  Henderson  have  totally 
refused  to  do  so. 

The  defendant,  by  her  attorneys  in  fact,  pleaded  the  general 
issue,  and  specially  denied  her  being  bound  to  pay  to  the  petition- 
ers the  sum  by  them  demanded,  or  that  any  such  promises  were 
made  by  her,  or  by  any  person  having  authority  to  bind  her  in 
the  premises,  as  in  the  petition  she  is  alleged  to  have  made. 

There  was  judgment  below  in  favor  of  the  defendant,  from 
which  the  plaintiffs  have  appealed. 

It  appears  from  the  evidence,  that  among  the  testamentary  dis- 
positions contained  in  the  will  of  the  deceased,  he  gave  a  legacy 
of  $2000  per  annum,  for  five  years,  to  the  plaintiffs,  to  commence 
five  years  after  his  death.  The  heirs  of  the  deceased,  who  resid- 
ed in  Scotland,  and  were  aliens,  instituted  a  suit  in  the  Probate 
Court,  as  alleged  in  the  petition,  which  was  resisted  by  the  plain- 
tiffs and  the  other  corporations,  who  attacked  and  disputed  the 
right  of  the  Scotch  heirs  to  the  inheritance  claimed  by  them. 
Terms  of  compromise  were  proposed  ;  and  after  divers  communi- 
cations and  conversations  between  the  parties,  in  which  it  appears 
that  the  pretensions  of  the  plaintiffs  were  carried  to  the  extent  of 
$12,000,  over  and  above  the  sum  of  $1000  assumed  to  be  paid  to 
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them  by  the  other  corporations,  an  act  of  transaction  was  finally 
signed  by  all  the  interested  parties,  except  the  plaintiffs,  who 
were  not  made  parties  thereto.  This  transaction,  or  compromise* 
ivas  made  the  basis  of  the  judgment  of  the  Coart  of  Probates  sub- 
sequently rendered. 

The  testimony  of  the  se?eral  witnesses  who  were  examined  on 
the  trial  of  this  cause  below,  shows  that  the  claim  set  up  by  the 
plaintiffs  under  the  will,  was  the  only  matter  that  interfered  to 
prevent  the  completion  of  the  compromise.  Their  attorney  insist- 
ed upon  their  being  allowed  $12,000,  besides  the  $1000  mentioned 
in  the  act ;  and  this  became  h  subject  of  discussion  between  the 
plaintiffs'  attorney,  and  Judge  Host,  and  Stephen  Henderson,  jr., 
two  of  the  heirs.  The  terms  insisted  on  by  the  plaintiffs'  attor- 
ney were  acceded  to  by  Judge  Rest,  who  consented  to  pay  bis 
fourth,  ($3000)  by  instalments  of  one,  two,  and  three  years  ;  as 
also  by  Stephen  Henderson,  who  subsequently  gave  his  notes  in 
accordance  with  the  agreement  Messrs.  Rost  and  S.  Henderson 
accordingly  went  to  W.  C.  Milne's  counting  house,  and  stated  to 
him  what  was  required  of  his  constituents.  He  appeared  to  be 
much  occupied,  but  finally  said  that  as  Mr.  Henderson's  interest 
was  the  same  as  that  of  his  constituents,  ''  he  would  do  as  Hen* 
derson  did  in  the  matter.^*  This  arrangement  was  considered  as 
highly  imponant  to  the  heirs,  as  it  was  for  their  interest  that  the 
compromise  should  be  signed.  This  result  was  communicated 
to  the  plaintiffs'  attorney,  who  thereupon  consented  that  the  trans- 
action should  be  signed,  and  it  was  so  signed  by  all  the  panics, 
except  by  the  plaintiffs,  who  according  to  the  understanding,  were 
left  out  of  the  compromise. 

William  C.  Milne,  who  was  also  examined  as  a  witness,  testi- 
fies that  he  has  no  recollection  of  the  visit  of  Messrs.  Rost  and 
Henderson,  and  that  be  had  so  many  interviews  with  them  that 
he  cannot  recollect  the  particulars.  He  has  no  recollection  of 
ever  agreeing  to  pay  any  other  specific  sum,  beyond  the  $1000. 
After  consulting  his  partner  and  his  counsel,  his  impression  was 
that  no  such  agreement  had  beeen  made.  He  states  also  that  he 
never  communicated  with  Ann  Henderson  on  the  subject  of  the 
legacy  claimed  by  Clapp's  Church ;  but  that  it  was  considered 
advisable  to  send  the  act  of  compromise  to  Europe,  to  be  ratified 
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by  the  heirs ;  and  that  such  ratification  was  procured  after  the 
lapse  of  some  months. 

In  addition  to  the  foregoing  substantial  and  concise  statement 
of  the  evidence,  it  is  proper  to  remark  here»  that  the  reason  why 
the  plaintifis  were  left  out  of  the  compromise,  was,  (as  we  are  in- 
duced to  suppose,)  owing  to  their  incapacity  to  receive  more  than 
$1000,  under  the  charter  of  incorporation,  which  (see  acts  of  ]  833, 
page  30,)  contains  the  following  provision :  **  That  said  corpora- 
tion shall  not  be  authorized  to  accept  of  any  donation  or  legacy 
exceeding  one  thousand  dollars  from  any  one  individual,  and 
should  a  larger  sum  be  bequeathed  by  any  person  by  last  will  and 
testament,  the  same  shall  be  reduced  to  the  aforesaid  sum  of 
one  thousand  dollars,  and  tlie  residue  shall  be  distributed  among 
the  heirs  of  such  testator."  This  incapacity  was  removed,  how- 
ever, by  a  law  of  1841,  (see  acts  of  1841,  page  45,)  amendatory 
of  the  former  act,  which  contains  this  clause :  ''  said  corporation 
may  receive  by  legacy,  donation  inter  vivos  or  mortis  causa^  any 
lot  or  tract  of  land,  for  the  purpose  of  erecting  a  church  thereon, 
or  any  other  legacy  or  donation,  provided  that  the  value  collec- 
tively shall  never  exceed  the  sum  of  one  hundred  thousand  dol- 
lars ;  and  that  all  laws  or  parts  of  laws  to  the  contrary  be,  and 
are,  hereby  repealed." 

From  the  facts  disclosed  by  the  evidence,  it  is  obvious  that  the 
object  of  the  agreement  upon  which  this  action  is  based,  was  to 
give  effect  indirectly  to  the  legacy  made  to  the  plaintiffs  by  the 
testator.  The  parties  well  knew,  that  the  corporation  could  not 
legally  set  up  any  claim  to  the  liberality  of  the  deceased,  above  the 
sum  of  $1000,  and  that  the  incapacity  could  not  be  cured  by  the 
compromise.  At  the  time  it  was  passed,  such  incapacity  had  not 
been  removed ;  and  the  payment  of  the  sum  of  $  1000,  made  to  the 
plaintiffs,  would  have  prevented  any  further  interference  on  their 
part  with  the  right  or  claims  of  the  other  heirs  or  legatees  ;  and 
we  cannot  view  the  agreement  relied  on,  in  any  other  light  than 
as  an  attempt  to  carry  the  legacy  into  effect.  Although,  morally 
speaking,  it  was  perhaps  a  very  commendable  and  praiseworthy 
act  on  the  part  of  the  other  legatees,  who  endeavored  to  give 
effect  to  the  last  will,  and  expressed  intention  of  their  benefactor, 
by  making  the  sacrifice  of  a  portion  of  their  legacies  in  favor  of  an 
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iDstitution  of  public  utility ;  8till|  it  suffices,  that  one  of  the  obKgors 
frotn  whom  it  is  demanded,  refuses  to  execute  it,  to  make  it  our 
duty  to  examine  whether  or  not,  legally  speaking,  he  can  be  bound 
to  comply  with  his  obligation,  or  in  other  words :  whether  the 
agreement  sued  on,  taking  for  granted  that  it  has  been  satisfac* 
torily  established,  is  binding  and  obligatory  upon  the  defendant  1 

It  behoves  us  therefore  to  inquire  :  1st.  Into  the  legality  of  the 
consideration  or  motive  for  making  the  contract  or  agreement 
sued  on,  in  reference  to  the  then  existing  incapacity  of  the  plain* 
tiffs  to  receive  under  the  will. 

2d.  Whether  said  incapacity  having  been  removed  since  the 
death  of  the  testator,  but  before  the  first  instalment  of  the  legacy 
became  due  this  circumstance  can  entitle  the  plaintiffs  to  recover 
the  whole  amount  of  the  bounty,  and  thereby  give  effect  to  the 
present  action  against  the  defendant,  under  the  agreement. 

I.  The  plaintiffs  were  clearly  incapable  of  accepting  any  legacy 
above  the  sum  of  $1000.  Any  liberality  above  that  amount  was 
forbidden  by  express  law  ;  and  as  we  have  already  said,  the  ob« 
ject  of  the  agreement  was  to  defeat  the  provision  of  the  law,  as 
contained  in  the  charter  of  incorporation.  Now,  the  1887th  art. 
of  the  Civil  Code  says  that,  "  an  obligation  with  an  unlawful  cause 
can  have  no  effect ;"  and  **  the  cause  is  illicit,  when  it  is  forbidden 
by  law,''  art.  1889.  Merlin,  (Questions  de  Droit,  verb.  Causes 
des  Obligations,  ^  1,  art.  2,)  says ;  **  Une  cause  illicite  est^  en  fait 
d^obligationSf  consideree  comme  nori'^exisiante ;  ainsi^  toute  cause 
qui  blesse  une  loi  prohibitive^  vide  Tengagement  auqvd  elle  a 
donne  lieu.^  It  follows,  therefore,  that  the  illegality  of  a  contract 
arising  from  transactions  infraudem  legis,  can  always  be  opposed 
by  the  party  who  wishes  to  recede  from  it ;  and  that  an  action 
grounded  on  an  engagement  entered  into  with  a  view  to  contra- 
vene the  general  policy  of  the  laws,  cannot  be  maintained.  These 
well  known  principles,  often  recognized  in  our  jurisprudence,  are 
fully  applicable  to  the  agreement  under  consideration,  and  we 
concur  with  the  judge  a  quo  in  the  opinion,  that  the  agreement 
was  intended  to  carry  the  prohibited  disposition  into  effect,  and 
was  not  only  without  any  legal  cause  or  consideration,  but  had  for 
its  basis  an  illegal  one. 

II.  It  has  been  urged  that  the  term  imposed  by  the  testator  for 
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the  payment  of  the  legacy,  is  in  the  nature  of  a  condition ;  that 
under  the  1460th  art.  of  the  Civil  Code,  "inrhen  the  donation  de- 
pends on  the  fulfilment  of  a  condition,  it  is  sufficient  if  the  donee 
is  capable  of  receiving,  at  the  moment  the  condition  is  accom- 
plished ;'^  and  we  have  been  referred  to  the  case  of  the  succession 
of  Alex,  Milney   17  La.  46,   as  conuining  principles  applica- 
ble to  the  question  at  issue.    In  this  case,  it  is  true,  that  the  tes- 
tament was  opened  on  the  14th  of  March^  1882,  that  the  incapa- 
city was  removed  on  the  5th  of  March,  1841,  and  that,  therefore, 
five  years  had  not  quite  elapsed  between  the  period  of  the  opening 
of  the  will  and  the  removal  of  the  incapacity.     Thus,  it  is  insisted, 
that  the  legatee  was  capable  of  receiving  at  the  time  that  the  first 
instalment  was  to  be  paid,  and  this  is  all  that  the  law  requires. 
But  the  term^  in  our  opinion,  cannot  be  assimilated  to  a  condition. 
The  payment  of  the  legacy  to  be  made  at  a  certain  period,  was 
only  delayed,  without  its  depending  upon  any  uncertain  event, 
which  was  to  happen  or  not  at  the  expiration  of  the  five  years. 
But  even  supposing  that  it  could  be  taken  as  a  protractive,  and 
not  as  a  suspensive  condition,  it  is  clear,  that  under  art.  1692  of 
the  Civil  Code,  which  declares  that,  **  a  condition  which,  in  the 
intention  of  the  testator,  does  but  suspend  the  execution  of  the 
disposition,  does  not  hinder  the  instituted  heir  or  legatee  from 
having   a  right' acquired  and  transmissible  to  his  heirs,"  such 
delay  could  not  prevent  the  legatee  from  considering  the  sum 
given  as  his  absolute  property,  and  from  transferring  his  title 
thereto,  perfect  at  the  time  of  the  opening  of  the  will,  to  any  other 
person.    The  distinction  made  by  our  law,  (Civil  Code,  arts.  1459, 
1460,  1691,  and  1692,)  is  perfectly  clear.    In  the  one  case,  it  is 
unknown  whether  the  legatee  will  ever  be  able,  from  the  condition 
imposed,  to  claim  the  legacy,  and  his  capacity  is  only  required  to 
exist  at  the  time  of  the  accomplishment  of  the  condition.     In  the 
other,  the  right  is  acquired,  and  perfect,  but  its  exercise  is  only 
suspended  until  the  expiration  of  the  term.    It  is  obvious,  that  in 
the  latter  case,  the  right  could  not  be  acquired  by  an  incapable 
person.    Toullier,  (vol.  v.  No.  94,)  says :    Si  la  condition  etait 
plutot  un  terms  qu^une  condition ;   si  elle  etait  dHatoire  seulement 
et  non  suspensive ;    dans  ce  cas^  qui  revient  au  cos  des  legs  purs 
et  simples^  c^est  a  Vepoque  de  la  mort  du  testateur  quHl  faut  con* 
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Merer  la  capacite  du  legataireP     lb.  No.  276,  note  1,  and  673, 
674,  676,  676.     Grenier,  Donations,  No.  142.    And  Dalloz,  verb. 
Dispositions  entre-vifs  et  testam.  ch.  2,  v.  11,  ^  8,  who  says: 
^^  Le  droit  dans  ce  cos  commence  au  decks  du  testateur  ;  c^est  done 
a  cette  epoque  que  la  capacite  du  legataire  est  requise/*     These 
principles,  which  appear  to  us  incontroveitible,  and  are  in  perfect 
harmony  with  the  provisions  of  our  law,  are  fully  applicable  to 
the  disposition  which  gave  rise  to  the  agreement  upon  which  the 
present  action  is  based.     The  plaintiffs  could  not  take  under  it 
more  than  $1000,  which  was  the  utmost  extent  of  his  capacity  at 
the  4ime  of  the  death  of  the  testator ;  and  although  the  payment 
of  the  legacy  was  delayed  for  five  years,  by  the  terms  of  the  will, 
and  although  the  First  Congregational  Church,  originally  incom- 
petent to  take  the  whole  amount  of  the  bequest,  was,  by  the  sta- 
tute of  1841  invested  with  ability  before  the  happening  of  the 
period  at  which  it  was  demandable,  we  cannot  hesitate  to  say  that 
in  this  case,  the  want  of  capacity  at  the  death  of  the  testator,  re- 
sulting from  a  positive  statutory  prohibition  then  in  force,  cannot 
be  supplied,  cured,  or  removed,  by  any  subsequent  legislative  en- 
actment, which  can  only  be  prospective  in  its  operation.     The 
case  referred  to,  (17  La.  46,)  has,  in  our  opinion,  no  appli- 
cation to  the  present  one ;  and,  however  desirous  and  disposed 
we  might  be  to  carry  into  effect  the  benevolent  intention  ot  the 
testator,  we  are  constrained  to  come  to  the  conclusion  that  the 
plaintiff  is  not  legally  entitled  to  recover. 

Judgment  affirmed. 


James  Cassidt  v.  His  Crepitors. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha* 
nan^  J. 

Grivotf  for  the  syndic. 

Oreiner^  for  the  appellant. 

MoRPHY  J.  In  April  last,  this  case  was  before  us  on  an  oppo- 
sition of  William  J.  Moffat,  to  the  tableau  of  distribution  filed  by 


APRILi  1843.  217 


Caasidy  y.  His  Creditors. 


the  syndic.  It  was  then  remanded  for  further  proceedings,  there 
being  no  evidence  in  the  record,  that  the  mortgage  given  by  the 
insolvent  to  secure  the  note  of  $1000  held  by  the  opposing  credi- 
tor, had  been  recorded  so  as  to  be  binding  and  valid  as  to  third 
persons.  See  2  Robinson,  47.  It  now  comes  up  with  a  certifi* 
cate  from  the  Recorder  of  Mortgages^  which  shows  that  the  act 
of  mortgage  was  duly  recorded  two  days  after  its  date,  and  thus 
completes  the  evidence  necessary  to  render  the  opposition  suc- 
cessful. The  judge  of  the  inferior  court  accordingly  ordered 
Wm.  J.  Moffat  to  be  placed  on  the  tableau  of  distribution  as  a 
mortgage  creditor,  but  to  be  paid  only  after  the  privileged  claims 
therein  set  forth. 

From  this  judgment  Moffat  has  appealed^  being  dissatisfied 
with  that  part  of  it  which  orders  his  mortgage  to  be  paid  after  the 
privijeged  claims  ;  and  the  syndic  has  joined  in  the  appeal,  play- 
ing for  the  reversal  of  the  judgment^  and  the  dismissal  of  the  op* 
position. 

So  far  as  relates  to  the  claim  of  Wm.  J.  Moffat,  as  a  mortgage 
creditor,  the  testimony  adduced  sustains  in  our  opinion  the  judg- 
ment appealed  from  ;  but  it  appears  that,  in  the  contest  relative 
to  the  note  of  $1000,  which  formed  the  most  important  item  of 
the  tableau  of  distribution,  the  balance  of  the  opposition  was  lost 
sight  of,  in  which  the  several  charges  and  privileged  claims  were 
specially  opposed,  and  their  existence  denied.  These  charges 
and  claims  amounted  to  t488  76,  of  which  only  one  item,  of  $100 
was  supported  by  any  evidence.  As  these  claims  ate  ordered  to 
be  paid  in  preference  to  the  appellant's  debt,  he  was  surely  en- 
titled, under  his  opposition,  to  require  somd  proof  of  their  correct- 
ness.  Most  of  the  costs  charged  to  the  estate  are  represented  to 
have  been  incurred  by  P.  Rividre,  the  present  syndic,  in  an  oppo- 
sition which  he  had  previously  made  to  the  insolvent's  discharge 
on  the  ground  of  fraud,  and  which  had  been  dismissed ;  and  in  a 
number  of  rules  taken  by  other  creditors,  and  discharged  at  their 
costs.  We  have  been  asked  to  strike  out  all  the  charges  for  costs 
in  the  tableau,  which  have  not  been  proved.  This  we  cannot  do 
without  committing  injustice,  as  We  know  that  the  estate  cannot 
have  been  settled  without  incurring  some  law  charges,  which 
must  be  paid  out  of  the  proceeds  of  the  slave  mortgaged  to  the 
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appellant,  in  case  they  exceed  the  sum  of  $175,  which  appear  to 
be  the  only  funds  in  the  hands  of  the  syndic',  independent  of  such 
proceeds.  Civil  Code,  articles  3233,  3236.  Under  such  circum- 
stances, we  think  that  the  case  should  be  once  more  remanded. 
Of  this  the  appellant  cannot  complain,  as  by  examining  the  Clerk 
and  Sheriff  he  could,  himself,  have  ascertained,  what  proportion  of 
the  costs  was  improperly  charged  to  the  estate ;  and  as,  on  the 
first  appeal  in  this  case,  he  was  allowed  an  opportunity  of  showing 
the  registry  of  his  claim,  the  existence  of  which  appeared  to  be 
the  only  thing  in  dispute  below. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court 
be  reversed,  and  that  this  case  be  remanded  for  further  proceed- 
ings  according  to  law  ;  the  costs  of  this  appeal  to  be  borne  by  the 
appellee. 


Charles  W.  Phillips  v.  Benjamin  F.  Hawkins. 

On  a  rule  against  the  sureties  on  a  bail  bond,  (taken  under  the  act  of  38  March,  1840, 
supplementary  to  another  act  approved  on  the  same  day,)  conditioned  that  the  prin- 
cipal shall  not  depart  from  the  atate  for  the  term  of  three  months  without  leave  of 
court ;  or,  in  case  of  such  departure  without  leave,  that  the  sureties  shall  pay  the 
amount  for  which  definitive  judgment  may  be  rendered,  the  plaintiff  must  show  that 
the  principal  has  left  the  state  within  the  three  months  in  violation  of  the  bond,  or 
he  cannot  recover. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha^ 
nan,  J. 

X.  C  Duncan,  for  the  plaintiff. 

W.  M.  Randolph,  for  the  appellants. 

SiuoN,  J.  The  appellants,  Lambeth  and  Thompson,  are  sought 
to  be  made  liable  as  sureties  of  the  defendant  Hawkins  on  a  bail 
bond  by  them  subscribed,  under  the  first  section  of  an  act  of 
the  legislature,  entitled  '*  an  act  supplementary  to  an  act  en- 
titled an  act  to  abolish  imprisonment  for  debt,"  approved  March, 
28th,  1840. 

On  the  motion  of  the  plaintiff's  counsel  who  obtained  a  rule  to 
that  effect  in  the  court  below,  and  on  the  production  of  the  sheriff's 
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return,  of  "  no  property  found"  on  the  writ  oi fieri  facias  which  had 
been  issued  against  the  defendant,  the  appellants  were  condemned 
to  pay  the  sum  of  $5250  with  interest,  being  the  amount  of  the 
judgment  previously  rendered  against  said  defendant,  and  for 
which  an  execution  had  been  issued.  From  the  judgment  on  the 
rule  the  sureties  have  appealed. 

It  is  contended  by  the  appellants  :  1st.  That  by  the  terms  of 
their  obligation,  and  of  the  law  under  which  it  was  taken,  they 
can  only  be  made  liable  on  their  bond  upon  proof  of  the  principal 
obligor's  having  departed  the  state  within  the  term  of  three 
months. 

2d.  That  there  is  error  apparent  on  the  face  of  the  record — 
that  judgment  was  rendered  by  the  court  a  qua  for  more  than  the 
plaintiff  claimed  or  proved. 

I.  The  law  relied  on  (Bullard  &  Curry's  Digest,  p.  476,  No. 
16,)  says  ;  that  *'  the  condition  of  the  bond  to  he  given  by  a  debtor^ 
who  shall  have  been  arrested  by  his  creditor i  shall  6e,  that  the  debt- 
or shall  not  depart  the  state  for  the  term  of  three  months^  ^c* 
The  bond  or  obligation  under  consideration,  was  received  by  the 
sheriff  on  the  7th  of  May,  1841,  and  stipulates  the  condition  under 
which  the  appellants  consented  to  be  bound,  in  the  very  terms  of 
the  statute,  with  the  further  stipulation,  that  **  in  case  of  the  debt- 
or^s  departure  without  leave  of  the  court,  the  sureties  shall  pay 
to  the  sheriff  the  amount  for  which  definitive  judgment  shall  be 
rendered  in  the  cause,  &c."  This  bond  was,  before  judgment, 
regularly  assigned  to  the  plaintiff. 

Now,  it  seems  to  us  that  according  to  the  doctrine  recognized  in 
the  case  of  Sompeyrac  v.  Cable^  10  Mart.  363,  *'  the  bond  taken  re- 
quires proof  of  the  defendant's  departure  from  the  state ;"  and  the 
plaintiff  has  only  shown  that  a  writ  offierifacias  was  issued  against 
the  principal  debtor,  which  was  returned  ''  no  property  found.'' 
This  evidence  was  clearly  insufficient  to  fix  the  sureties'  liability 
under  their  bond,  as  the  departure  of  Hawkins  from  the  state  is 
the  only  circumstance  upon  which  the  right  of  recovery  depends. 
It  was  the  duty  of  the  plaintiff  to  establish  the  fact,  that  the  debtor 
had  left  the  staite  within  three  months  after  his  arrest.  The  onus 
probandi  rested  upon  him  ;  as,  according  to  the  rules  of  evidence, 
the  sureties  could  not  be  called  upon  to  prove  a  negative,  viz.  that 
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the  principal  obligor  did  not  depart  the  state.  1  Starkie,  376. 
1  Phillips,  198.  11  Mart.  6.  lb.  194.  3  La.  86.  We  are  of 
opinion  that  the  plaintiff  has  not  shown  himself  entitled  to  recover. 

II.  The  judgment  appealed  from  was  rendered  for  $1000  more 
than  was  claimed  by  the  plaintiff  in  his  original  and  amended  pe- 
titions. His  cls^im  was  founded  upon  two  notes  found  in  the  re- 
cord, the  amounts  thereof  correspond  with  the  prayers  of  both 
petitions  ;  and  no  evidence  was  adduced  below  to  establish  any 
larger  claim.  The  two  notes  sued  on  amount  together  to  $4250 
with  interest,  and  judgment  was  erroneously  rendered  against  the 
principal  obligor  for  $5^50.  (t  is  clear,  that  the  appellants  could 
not  be  bound  to  pay  more  than  was  really  due  to  Uie  plaintiff ; 
and  that,  had  the  latter  succeeded  in  establishing  the  sureties' 
liability  on  the  bopd,  the  error  complained  of  should  be  corrected. 

As  the  case  stands,  however,  the  judgnient  appealed  from  must 
be  wholly  reversed ;  and  ours  must  be  one  of  nonsuit  against  the 
plaintiff. 

It  is  therefore  ordered,  that  the  judgment  of  the  District  Court 
be  annulled,  and  reversed,  and  that  ours  be  for  the  appellants  as 
in  case  of  nonsuit,  with  costs  in  both  courts. 


Richard  Hagan  and  another  v.  Their  Creditors. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  WattSf  J. 

BuLLARD,  J.  The  Second  Municipality  of  the  city  of  New 
Orleans  is  appellant  from  a  judgment,  making  absolute  a  rule  to 
show  cause  why  they  should  not  pay  to  the  syndic  of  the  creditors 
of  the  ceding  debtors  $3315,  the  proportion  of  their  contribution 
on  the  properties  purchased  by  them. 

The  appellee  has  moved  to  dismiss  the  appeal,  on  the  ground, 
that  there  is  no  bill  of  exceptions,  statement  of  facts,  or  assign- 
ment of  errors.  This  motion  cannot  prevail,  because  the  Judge 
has  certified  that  the  record  contains  all  the  evidence  on  which 
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the  case  was  decided  below,  and  that  suffices  to  enable  us  to  ex- 
amine it  on  its  merits. 
*It  appears  that  the  Municipality  was  set  down  as  a  mortgage 
creditor,  and  became  the  purchaser  of  the  mortgaged  premises  for 
about  $32,000.  It  had  also  the  vendor's  privilege  on  the  lots  as  the 
assignee  of  the  Frerets,  of  whom  they  had  been  purchased  by  one 
of  the  insolvents.  In  the  cases  of  Lauve  v.  His  Creditors  and 
Monrose  v.  His  Creditors^  (not  yet  reported,)  we  held  that  the 
creditor,  holding  the  vendor's  privilege,  is  not  liable  for  a  share  of 
all  the  charges  of  administration.  In  the  present  case  the  record 
does  not  enable  us  to  say  whether  the  appellant  be  liable,  or  not,  for 
the  full  amount  demanded ;  and  justice^  in  our  opinion,  requires  that 
the  case  should  be  remanded  for  a  new  trial.  No  notice  appears 
to  have  been  taken  of  the  rule  by  the  counsel  of  the  municipality, 
and  it  was  tried  ex  parte.  The  amount  claimed  is  more  than  ten 
per  cent  upon  the  sum  for  which  the  lots  were  sold,  and  bought 
in  by  the  municipality. 

The  judgment  of  the  Commercial  Court  is  therefore  reversed ; 
and  it  is  further  ordered  that  the  case  be  remanded  for  a  new  trial, 
and  that  the  costs  of  the  appeal  be  paid  by  the  appellee. 

Rawle^  for  the  appellant. 

i.  Peirce^  for  the  syndic. 


Joshua  Hanna  v.  Abram  Auter  and  others  4^     221 

*  122         330 


The  proYisioD  of  the  tenth  section  of  the  act  of  98,  March,  1840,  abolishing  imprison- 
ment for  debt,  that  the  failure  by  a  debtor  *'  lo  pay  over  money  received,  or  collect- 
ed for,  or  deposited  with  him  for  another"  shall  be  held  presamptive  evidence  of 
fraud,  cannot  be  applied  to  the  case  of  a  partner  who  has  received  and  refuses  to 
pay  o%er  money  belonging  to  the  partnership,  and  who  is  not  liable  for  any  specific 
sum,  bnt  only  to  accoant  as  a  managing  partner.  It  applies  to  those  only  who,  having 
received  money  for  another,  withoat  authority  to  dispose  of  it,  fail  to  psy  it  over  to 
the  right  owner. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts^  J. 

McHenrj/f  for  the  appellant. 

Micou,  for  the  defendant  and  appellee  Auter. 
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MoRPHY,  J.    The  plaintiff  has  appealed  from  an  order  setting 
aside  a  writ  of  arrest  obtained  against  the  defendant  Auter,  under 
the  act  of  assembly  entitled  "  An  act  to  abolish  imprisonment  for 
debt,"  approved  March  28th,  1840.    The  suit  was  commenced  by 
a  seizure  and   sequestration  of  the  steamboat  Mazeppa,  and  all 
the  books,  money,  and  assets  belonging  to  the  said  boat.    The 
grounds  for  this  proceeding,  as  set  forth  in  the  petition,  were,  that 
the  defendant  Auter,  who  had  an  interest  only  of  one-eighth  in  the 
boat,  one-half  of  which  belonged  to  the  petitioner  and  the  balance 
to  Dixon  Birch  and  Peter  Cockbume,  had  been  placed  in  the  com- 
mand of  the  boat  as  Captain  or  Master,  but  with  the  understand- 
ing and  agreement  that  the  petitioner  should  place  a  clerk  on  board, 
whose  duty  it  should  be  to  act  as  chief  clerk  and  book-keeper  ; 
that  from  the  time  the  Mazeppa  began  to  run,  the  clerk  whom  the 
petitioner  put  on  board  continued  to  act  and  perform  the  duties,  as 
such,  up  to  the  15th  of  October,  1842,  when  the  defendant  Auter, 
without  any  just  cause,  illegally  and  violently  ejected  him  from 
his  office,  and  took  the  account  books  of  the  boat  into  his  posses- 
sion, together  with  the  money  and  assets  belonging  to  the  same  ; 
that  although  the  boat  has  been  doing  a  fair  business  from  the 
time  she  began  to  run,  the  petitioner  has  never  received  one  cent 
of  her  earnings,  and  has  been  refused  any  voice  in  the  manage- 
ment of  her  by  Auter,  who  has  also  refused  to  render  any  account 
of  said  earnings,  which  he  was  converting  to  his  own  use,  &c. 
The  petition  concludes  with  a  prayer  that  the  defendant  Auter  may 
be  decreed  to  render  a  strict  account  of  the  money  made  by  the  boat, 
from  the  time  he  took  charge  of  her ;  that  he  be  ordered  to  pay  to 
the  plaintiff  t5000  for  his  share  of  the  same  as  half  owner  ;  that  a 
dissolution  of  the  partnership  existing  between  the  several  co-pro- 
prietors be  pronounced ;  and  that  the  boat  be  sold  for  cash,  &c. 
A  few  days  after,  a  supplemental  petition  was  filed,  alleging  that 
at  the  time  of  issuing  the  sequestration  there  was  on  hand^in  cash 
belonging  to  the  boat  $1619  09,  exclusive  of  passage  and  freight 
money  earned  by  her  last  trip  to  and  from  Vicksburg  to  this  city, 
amounting  to  more  than  $1200,  and  that  when  the  sheriff  notified 
the  defendant  Auter,  of  the  order  put  into  his  hands,  to  seize  the  Ma- 
zeppa, her  books,  money,  &c.,  Auter  delivered  to  that  officer  $300 
in  uncurrent  Mississippi  bank  notes,  declaring  that  there  was  no 
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Other  money  belonging  to  the  boat  than  that  so  delivered  ;  that  not- 
withstanding that  the  sum  of  $2819  09,  in  the  hands  of  the  defendant 
Anter^  or  under  his  control  at  the  time  of  the  sheriif 's  demand, 
was  the  property  of  the  owners  of  the  boat  Mazeppa,  in  which  the 
defendant  Auter  held  only  an  interest  of  one-eighth,  he  fraudu- 
lently concealed  the  same,  and  refused  to  surrender  it  to  that  offi- 
cer, who  was  authorized  to  seize  and  sequester  all  the  money  and 
effects  belonging  to  the  boat.  The  supplemental  petition,  after 
other  allegations  not  material  to  be  stated,  concludes  by  praying 
for  orders  of  attachment  and  arrest  against  the  defendant  Auter, 
the  latter  of  which  orders  was  set  aside  as  aforesaid,  on  the  giound 
that  the  allegations,  contained  in  the  plaintiff's  petitions  and  affida- 
vits, presented  no  legal  ground  to  justify  the  granting  of  the  same. 
The  judge  in  our  opinion,  did  not  err.  The  lOtb  section  of  the 
act  of  1840,  should  be  strictly  construed,  as  all  penal  statutes  are, 
and  should  not  be  extended  to  cases  not  clearly  coming  within  its 
purview.  It  provides  in  relation  to  a  debtor  who  has  not  made  a 
voluntary  surrender  of  his  property  to  his  creditors,  or  has  not 
been  proceeded  against  for  a  surrender,  that  certain  of  his  acts 
shall  be  held  presumptive  evidence  of  fraud,  and  among  other  acts 
or  omissions,  that  of  "  failing  to  pay  over  money  received,  or  col- 
lected for,  or  deposited  with  him  for  another;"  and  the  Idth  sec- 
tion of  thi3  laiV  pronounces  an  imprisonment,  not  exceeding  three 
years,  against  any  debtor  found  guilty  of  defrauding  his  creditors 
in  any  of  the  ways  mentioned  in  the  tenth  section.  To  extend 
the  above  cited  provision,  to  the  present  case,  would  be  render- 
ing it  applicable  to  every  one  in  which  one  person  is  authorized 
to  call  upon  another  for  a  settlement,  or  rendition  of  account.  The 
defendant  Auter,  is  not  liable  for  any  specific  sum  received  by,  or 
deposited  with  him,  for  the  plaintiff's  account.  His  obligation  is 
to  account  as  a  managing  partner.  It  may  turn  out  that  although 
he  received  the  sums  set  forth  in  the  supplemental  petition,  he 
owes  no  part  of  it  to  the  petitioner,  as  the  whole  amount  may 
have  been  rightfully  employed  by  him  in  the  payment  of  the  debts 
and  expenses  of  the  boat.  The  law  was  intended  for  those  peiv 
sons  who,  having  received  money  for 'another,  and  being  without 
any  authority  to  dispose  of  the  same,  should  fail  to  pay  it  over  to 
the  rightful  owner.    Such  a  failure  is  declared  to  be  presumptive 
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evidence  of  fraud,  and  authorizes  the  arrest  of  the  debtor ;  but  a 
partner,  or  any  other  person  acting  in  a  capacity  which  gives  him 
the  control  and  disposition  of  the  funds  received,  cannot  be  con* 
sidered  as  failing  to  pay  them^  until  he  has  rendered  an  account 
of  his  administration,  and  the  sum  for  which  he  is  liable  has  been 
ascertained. 

Judgment  affirmed. 


James  L.  Boggart  and  another  v.  Bernard  Donlin. 

Appeal  from  the  City  Court  of  New  Orleansi  Colliniy  J. 

T.  A.  Clarke  for  the  plaintiffs. 

L.  C.  Duncan,  for  the  appellant. 

MoRPHT,  J.  This  action  is  brought  by  the  payees  against  the 
drawer  of  two  promissory  notes,  which  appear  to  have  been  in 
renewal  of  other  notes,  and  given  for  a  balance  due  on  the  price 
of  fifty-eight  barrels  of  tallow  bought  by  the  defendant  from  the 
plaintiffs  on  the  31st  of  December,  1841.  The  defence  set  up  is 
a  partial  failure  of  consideration  owing  to  the  very  inferior  quality 
of  twenty'-one  barrels  of  the  tallow.  The  court  below  rendered  a 
judgment  in  favor  of  the  petitioners,  from  which  the  defendant 
took  this  appeal. 

It  is  not  shown  that  at  the  time  of  the  sale  any  representations 
were  made  by  the  sellers  as  to  the  quality  of  the  article.  It  ap- 
pears to  have  been  purchased  by  the  defendant,  only  after  he  had 
inspected  it  to  his  satisfaction,  and  found  it  to  be  of  good  quality. 
All  the  witnesses  examined  here  agree,  that  the  tallow  appeared 
to  them  good,  and  that  it  exhibited  no  unusual  or  bad  smell.  On 
the  other  hand,  testimony  taken  under  a  commission  in  New  York, 
to  which  place  the  lot  had  been  shipped,  shows  that  twenty-one 
of  the  barrels  contained  tallow  of  inferior  quality,  and  exhaling 
the  most  offensive  smell,  and  which  sold  at  two  cents  per  pound  less 
than  the  balance.  The  witnesses,  there,  were  of  opinion  that  the 
tallow  could  not  have  been  injured  on  the  voyage.  They  even 
express  the  belief,  that  tallow  of  inferior  quality  was  put  in  the 
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middle  of  the  barrels,  and  concealed  by  good  tallow  being  placed 
at  each  end  of  them.  This  testimony  when  taken  in  connection 
with  the  correspondence  of  some  of  these  witnesses  with  defendant, 
and  the  other  circumstances  of  the  case,  is  by  no  means  conclu- 
sitra  as  to  the  deceit  supposed  to  have  been  practiced  ;  but  even 
if  such  had  been  the  case,  the  defendant,  not  having  shown  at 
what  price  he  bought  the  tallow  from  the  plaintiffs,  we  would  be 
without  the  means  of  fixing  what  deduction  should  be  made  from 
the  purchase  money.  In  Brown  et  aL  7.  Duplantier^  I  Mart.  N. 
S.  313,  we  held  that,  in  a  case  of  this  kind,  the  measure  of 
damages  should  be  the  difference  between  the  price  given,  and 
that  which  would  have  been  given  had  there  been  no  deception* 
The  testimony  taken  on  the  trial  shows,  that  at  the  time  of  the 
sale,  the  indications  of  bad  quality^  which  the  witnesses,  in  New 
York,  say  were  so  apparent  on  the  arrival  of  the  tallow  there,  did 
not  exist  here.  The  inferior  judge  was  of  opinion  that  the  tallow 
must  have  been  injured  by  some  accident  on  the  way.  However 
this  may  be,  the  evidence  does  not  enable  us  to  say  that  he  erred 
in  the  conclusion  to  which  he  arrived,  and  to  disturb  the  judg* 
ment  appealed  from. 

Judgment  affirmed. 


The   CoMMISSlONBRS   OF     THB     ExCHANOE   AND   BaNKINO    COM- 
PANY OF  New  Orleans  v.  Bein  and  another. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nany  J. 

X.  Peirce^  for  the  plaintiffs. 

TVray,  for  the  appellant 

Garland,  J.  This  suit  is  brought  on  a  promissory  note  for 
$16,000,  drawn  by  Catharine  Bein,  to  the  order  of  her  co-defend- 
ant,  and  endorsed  by  him.  In  the  note,  it  is  said  to  be  secured  by 
a  pledge  of  640  shares  of  the  stopk  of  the  bank.  The  note  was 
protested  for  non-payment.  •A  judgment  by  default  was  taken 
against  the  defendants,  which  was  made  finali  on  proof  being 
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given  of  the  signatures  of  the  parties,  and  of  the  protest  and  notice 
thereon.  From  this  judgment^  Catharine  Bein,  representing  her- 
self to  be  the  wife  of  John  D.  Bein,  has  appealed,  and  he  autho- 
rizes her  to  do  so. 

There  is  no  evidence  in  the  record  to  show  that  Catharine  Bein, 
is  the  wife  of  John,  except  that  the  sheriff  in  his  return  on  the 
citation  directed  to  her,  says  that  he  has  served  it  "  by  delivering 
the  'same  to  her  husband,  John  D.  Bein  in  person ;''  and  the  notice 
of  judgment  is  returned,  that  it  was  served  "  on  John  D.  Bein,  by 
leaving  the  same  at  his  domicil,  with  his  wife."  The  petition  of 
the  plaintiffs,  and  the  note  are  silent  as  to  the  relationship  existing 
between  the  parties. 

In  this  court,  the  appellant  urges  that  she  is  a  married  woman, 
not  separated  from  bed  and  board  from  her  husband,  and  that  she 
could  not  appear  as'a  party  to  the  suit  without  his  authorization, 

■ 

or  that  of  the  court ;  and  that  not  being  so  authorized,  the  judg- 
ment by  default  was  improperly  made  final.  Her  counsel  further 
urges,  that  the  note  sued  on  is  drawn  by  the  wife  in  favor  of  the 
husband, ^d  Jby  him  endorsed  to  the  bank.  He  avers  that  the 
note^flC£is  a  nullity  in  the  hands  of  the  husband,  and  that  the  rights 
of  the  plainiiffrttfe  no  better  than  his. 

As  to  the  objection  that  the  appellant  was  not  authorized  by 
her  husband,  or  the  court,  to  appear  and  defend  the  suit ;  we  think 
there  is  but  little  force  in  it.  If  she  had  been  desirous  of  appear- 
ing, it  is  probable  that  she  could  have  obtained  the  consent  of  her 
husband,  had  she  solicited  it,  to  appear  and  defend  the  suit,  as 
easily  as  she  procured  it  to  take  this  appeal. 

The  second  ground  taken  by  the  counsel  is  much  more  serious 
in  its  consequences.  From  the  return  of  the  Sheriff  on  the  pro- 
cess, we  are  bound  to  believe  that  Catharine  Bein  is  the  wife  of 
John  D.  Bein ;  otherwise,  there  has  been  no  legal  service  of  a  cita- 
tion on  her,  and  the  judgment  by  default  must  be  set  aside  and* 
reversed.  Taking  it  for  granted,  that  the  defendants  are  man  and 
wife,  we  are  unable  to  see  in  what  way  the  judgment  can  be  sus- 
tained. The  note  sued  on  was  intended  to  be  a  stock  note  ;  the 
counsel  for  the  defendant  admits  it  was  so.  The  act  of  pledge  is 
not  in  the  record,  nor  is  there  sufficient  evidence  to  enable  us  to 
say,  whether  the  contract  comes  within  the  meaning  of  that  pro- 
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vision  of  the  charter,  which  authorizes  a  married  woman  to  bind 
herself  with  her  husband.  Acts  of  1835,  p.  203,  sec.  26.  The 
20lh  section  of  the  same  act  authorizes  the  cashier  of  the  bank  to 
receive  and  execute  acts  of  pledge  on  stock,  or  other  rights  and 
credits,  to  secure  money  borrowed.  It  is  therefore  certain,  that 
other  evidence  is  in  the  possession  of  the  plaintiffs ;  and  we  think 
it  just,  to  enable  them  to  put  all  the  facts  of  the  case  upon  the 
record,  to  remand  the  case  for  a  new  trial,  before  we  come  to  any 
conclusion  on  the  question,  whether  the  appellant  is  bound  at  all 
on  the  note. 

The  judgment  of  the  District  Court  is  therefore  annulled  and 
reversed,  and  the  cause  remanded  for  a  new  trial ;  the  plaintiffs 
paying  the  costs  of  the  appeal. 


The  State  v.  The  Judge  of  the  Com 

New  Obleans. 

Where  an  inferior  judge  refuses  to  try  a  cause  at  issue  betwee^^n^^Mles,  on  the 
ground  that  others  unknown,  may  be  interested,  and  should  be  made  parties,  a  man- 
damus  will  be  granted  to  compel  him  to  proceed.  If  those  who  are  interested  and 
informed  of  the  proceedings,  do  not  appear  to  protect  their  rights,  they  must  bear 
the  consequences  ;  and  those  who  are  neither  parties  nor  privies  to  the  proceedings 
cannot  be  affected  by  the  judgment. 

Rule  lo  show  cause  why  a  mandamus  should  not  be  issued  to 
the  Judge  of  the  Commercial  Court  of  New  Orleans,  directing  him 
to  proceed  with  the  trial  of  the  case  of  Heath  y.  Bein  and  Hus- 
band. 

Elmore  and  King^  for  the  applicant. 

Watts,  Judge  of  the  Commercial  Court,  and 

Eggleston^  for  the  defendants  below,  opposed  the  rule. 

Garland,  J.  Robert  Heath  commenced  an  action  in  the  Com- 
mercial Court,  as  the  endorsee  of  a  promissory  note,  against  Mary 
Bein  the  maker,  and  Richard  Bein,  her  husband,  as  the  endorser* 
The  former  for  answer  alleged  that  she  had  given  the  note  for  a 
debt  owing  by  her  husband,  who  derived  the  whole  and  exclusive 
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benefit  of  the  same.  She  further  answered,  that  she  signed  it  as 
the  surety  of  her  husband  ;  that  she  was  legally  incapable  of  ex* 
ecuting  such  an  obligation  in  favor  of  her  husband  so  as  to  be 
binding  on  her ;  that  the  same  is  null  and  void ;  and  that  her  hus- 
band could  not  transfer  to  ainy  one  such  an  obligation,  with  a  right 
of  action  against  her.  She  further  alleged  that  she  had  never  been 
separated  in  person  or  property  from  her  husband.  It  was  also 
alleged,  that  the  note  was  given  for  the  semi-annual  interest  on  a 
loan  of  money  made  to  the  husband,  and  she  prayed  to  be  finally 
discharged  from  all  liability  on  the  said  note.  On  the  filing  of  this 
answer,  the  plaintiff  Heath,  amcQded  his  petition,  and  alleged,  thit 
the  note  sued  on  was  one  of  a  series  of  notes  given  for  the  interest 
on  a  loan  of  ten  thousand  seven  hundred  and  eleven  dollars  and 
seventy-one  cents,  made  to  said  Mary  Bein  for  her  own  use  and 
benefit,  as  would  appear  from  an  act  of  mortgage  annexed.  This 
act  is  in  favor  of  Sherman  Heath,  and  states,  that  he  had  lent 
Mary  Bein  the  sum  above  mentioned,  for  her  sole  use  and  benefit, 
which  sum  is  to  be  repaid  in  five  years,  to  wit,  in  May,  1843  ;  and 
that  a  note  has  been  given  for  the  amount,  and  ten  other  notes  for 
interest,  payable  semi-annually,  to  secure  all  which  certain  pro- 
perty  is  mortgaged.  The  action  was  on  the  note  for  the  ninth  in- 
stalment of  interest. 

To  this  supplemental  petition,  Mary  Bein  reiterated  her  denial 
of  the  loan  having  been  made  for  her  benefit  and  use ;  and  averred 
that  it  was  for  money  borrowed  from  Sherman  Heath  to  pay  her 
husband's  debts,  as  Sherman  Heath  well  knew.  She  also  alleges, 
among  many  other  matters,  not  material  now  to  mention,  that  the 
plaintiff  Robert  Heath  was  an  heir  of  Sherman  Heath,  who  died 
sometime  past,  and  was  informed  of  all  the  circumstances  ;  where- 
fore she  prayed  the  whole  contract  might  as  to  her,  be  annulled 
and  declared  void.  After  the  filing  of  the  answer,  Robert  Heath 
took  a  rule  on  Mary  Bein  to  show  cause,  why  all  that  part  of  her 
answer  relating  to  the  nullity  of  the  contract  and  prayer  to  annul 
it,  should  not  be  stricken  out,  and  the  defence  be  confined  to  the 
note  sued  on,  as  she  had  no  right  to  seek  to  annul,  any  other  note 
and  act,  than  the  one  sued  on.  When  this  rule  was  tried,  the 
court  instead  of  acting  directly  on  it,  ordered  "  that  this  case  stand 
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over  with  directions  to  defendants  to  amend  their  answer,  by 
making  the  holders  of  the  other  notes  parties  to  this  suit." 

The  plaintiff  Heathy  then  offered  to  discontinue  his  suit:  the  de- 
fendant Mary  Bein  objected,  and  the  court  refused  to  permit  him  to 
do  so,  as  a  demand  in  reconvention  existed.  The  defendants 
then  amended  their  answer,  alleging  that  the  plaintiff,  Heath,  had 
the  other  notes  in  his  possession.  This  he  denied.  The  cause 
was  ordered  to  be  tried  by  a  jury,  which  was  called  sometime  af- 
ter, and  both  parties  airowing  themselves  ready  for  trial,  the  jury 
was  sworn  and  the  plaintiff  Heath  was  proceeding  with  his  cause  ; 
when  the  judge,  perceiving  that  the  holders  of  the  other  notes  had 
not  been  made  parties  to  the  suit,  arrested  the  plaintiff  Heath,  in 
the  course  he  was  pursuing  ;  discharged  the  jury  ;  and  ordered  the 
cause  to  stand  continued  until  the  defendant  Bein,  could  find  out 
the  holders  of  the  other  notes  and  make  them  parties,  contrary  to 
the  protestations  of  Heath,  and  without  being  solicited  by  the  de- 
fendants. 

The  plaintiff  Heath,  now  presents  himself,  alleging  that  the 
course  pursued  by  the  court  below,  amounts  to  a  denial  of  justice  : 
as  it  is  the  interest  of  the  defendant  Bein,  never  to  make  the  hold- 
ers of  the  notes  not  due,  parties,  or  to  proceed  to  trial ;  wherefore 
he  prays  that  a  mandamus  may  be  issued,  ordering  the  judge  to 
proceed  to  the  trial  of  the  cause. 

The  Judge,  in  showing  cause  why  no  such  writ  or  order  should 
issue,  recites  the  pleadings  in  the  case  ;  alleges  that  the  act  of 
mortgage  shows  that  there  are  other  note?  not  yet  due,  and  that 
the  holders  of  them  ought  to  be  made  parties  to  any  suit,  in  which 
the  validity  of  the  contract  on  which  they  are  based  is  attacked. 
He  alleges  that  the  plaintiff  Heath,  has  become  a  co-proprietor  of 
the  contract,  and  that  as  the  defendants  Bein  attack  the  whole  con- 
tract, all  the  co-proprietors  ought  to  be  made  parties  to  the  litiga- 
tion, and  the  court  ought  not  to  proceed  with  the  trial  until  every 
party  interested  shall  be  notified  ;  otherwise  it  might  happen, 
that  two  different  judgments  might  be  rendered  on  the  same  con- 
tract. The  Judge  avers,  that  this  is  the  rule  in  the  Chancery 
Courts  in  the  other  States  of  the  Union,  and  in  England  ;  and  he 
has  acted  upon  it  in  this  case.  He  states  that  he  was  not  inform- 
ed until  after  the  trial  commenced,  that  the  holders  of  the  outstand- 


230  NEW  ORLEANS, 

The  State  t.  The  Jndge  of  the  Commercial  Coart  of  New  Orleans. 

ing  notes  had  not  been  made  parties  to  the  suit ;  wherefore  he  ar- 
rested the  trial. 

This  application  is  based  on  articles  829,  830  of  the  Code  of 
Practice,  which  authorizes  the  issuing  of  a  mandamus  to  the 
Judge,  directing  him  to  proceed,  when  the  delay  or  refusal  to  act 
in  a  cause  amounts  to  a  denial  of  justice.  We  are  of  opinion  that 
the  Judge  erred  in  refusing  to  proceed  with  the  trial  of  the  cause, 
and  in  discharging  the  jury.  A  refusal  to  try  a  cause  between 
parties  who  have  made  up  an  issue  between  themsel/es,  on  the 
ground  that  other  unknown  persons  may  be  interested,  and  should 
be  made  parties  to  the  suit,  it  seems  to  us,  cannot  be  sustained. 
If  other  persons  are  interested  and  informed  of  the  proceedings, 
the  law  provides  a  mode  in  which  they  may  assert  their  rights. 
If  they  do  not  appear  and  protect  their  interests,  they  must  take 
the  consequences.  If  the  holders  of  the  outstanding  notes  do  not 
become  parties  or  privies  to  the  pending  suit,  it  is  very  certain 
that  they  will  not  be  bound  by  any  judgment  that  may  be  rendered 
in  it ;  and  although  a  judgment  might,  in  the  present  case  be  giv- 
en against  one  of  the  parties,  yet  we  have  no  doubt  the  Judge  of 
the  Commercial  Court,  would  very  diligently  examine  into  all 
the  facts  in  another  suit,  for  the  purpose  of  doing  justice  between 
Mary  Bein,  and  the  other  parties.  If  it  be  true,  that  Robert 
Heath,  is  the  holder  of  the  other  notes,  as  ia  supposed,  and,  on 
the  trial  in  the  suit  now  pending,  the  whole  contract  should  be  an- 
nulled, so  much  the  worse  for  him,  as  an  opportunity  was  afforded 
him  to  take  care  of  nis  rights.  But  if  any  other  person,  not 
claiming  under  him,  is  the  holder  of  those  notes,  and  judgment  is 
rendered  between  the  plaintiff  and  defendants,  it  would  not  be  bind- 
ing on  such  persons,  unless  it  should  be  shown  that  they  act  for 
the  use  and  benefit  of  Robert  Heath. 

It  may  also  be  true,  as  stated  by  the  Judge,  that  in  this  case  a 
judgment  may  be  rendered  in  favor  of  the  plaintiff  Heath,  and  up- 
on further  investigation  the  whole  contract  be  annulled.  If  this 
should  be  the  result,  it  would  arise  from  there  being  different  tes- 
timony on  the  two  trials  ;  as  we  cannot  suppose  different  judg- 
ments would  be  given  on  the  same  state  of  facts.  ' 

The  rule  must  be  made  absolute,  and  the  mandamus  be  issued. 
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The  State  v.  The  New   Orleans    and   Nashville   Rail 

Road  Company. 

The  mortgagre  or  privilege  of  the  State,  tuider  the  act  of  13th  March,  1837,  to  expe- 
dite the  construction  of  the  New  Orleans  and  Nashville  Rail  Road,  authorizing  a  loan 
to  the  Rail  Road  Company  on  the  execution  of  a  mortgage  in  favor  of  the  State  (o 
secure  its  repayment,  does  not  extend  to  property  acquired  after  the  date  of  the 
mortgage. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts,  J, 

DufouTj  District  Attorney,  for  the  State. 

HoffmaUy  for  the  appellants. 

Bullard  J.  The  statement  of  facts  in  this  case  shows :  That 
the  state  caused  the  whole  of  the  property  of  the  defendants  to  be 
sold  on  the  20th  of  August,  1842,  under  an  order  of  seizure  and 
sale  upon  a  mortgage  given  to  the  State  pursuant  to  the  provisions 
of  the  act  of  the  Legislature,  of  1 838,  entitled  **  An  act  to.  expe- 
dite the  construction  of  the  New  Orleans  and  Nashville  Rail 
Road."  That  several  slaves,  among  other  property,  were  sold,  and 
brought  $6060,  which  were  purchased  by  the  company  after  the 
date  of  the  mortgage.  That  the  interveners,  Painter,  Layton 
&  Co.,  and  Richardson  &  Gosslin,  obtained  judgments  against 
the  company,  which  were  recorded  in  the  office  of  the  Recorder 
of  Mortgages  before  the  sale,  under  the  order  of  seizure  ;  and  that 
they  claimed  to  be  paid  by  preference  out  of  the  proceeds  of  the 
sale  of  the^seven  slaves  acquired  after  the  date  of  the  mortgage, 
and  privilege  to  the  state.  Their  pretensions  were  rejected,  and 
they  have  appealed. 

We  see  no  substantial  dijQference  between  this  case  and  that  of 
the  State  v.  The  Mexican  Gulf  Railway  Company ,  recently  de- 
cided, (3  Robinson,  513,)  in  which  we  held  that  the  lien  mortgage, 
or  privilege  of  the  state,  did  not  extend  to  property  acquired  after 
the  date  of  the  act.  In  neither  case  does  the  mortgage  extend  in 
terms  to  future  property,  and  in  this  respect  there  is  no  difference 
between  the  acts  of  1837,  and  of  1838.  In  both  cases  the  mort- 
gage is  essentially  conventional,  and  does  not  extend  to  the  future 
acquisitions  of  the  company.    The  court,  therefore,  erred,  in  our 


232  NEW  ORLEANS, 


The  State  v.  The  New  Orleans  and  Naab^ille  Rail  Road  Company. 


opinion,  in  overruling  the  oppositions  of  the  judgment  creditors, 
who  were  entitled  to  be  paid  out  of  the  proceeds  of  the  slaves  not 
embraced  in  the  mortgage  to  the  state. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  of  the 
District  Court,  so  far  as  it  relates  to  the  opposition  of  George  W. 
Painter,  Layton  &  Company,  and  Richardson  &  Gosslin,  be 
reversed  ;  and  it  is  further  ordered,  that  the  said  oppositions  be 
sustained,  and  that  the  opposing  creditors  be  paid  the  amounts 
of  their  judgments  respectively,  out  of  the  proceeds  of  the  sale  of 
the  seven  slaves  named  in  the  record. 


Same  Case.    On  an  application  fob  a  Rehearing. 

BvLLARD,  J.  Dr.  Harrison  and  M.  J.  B.  Harrison  ask  for  a 
rehearing  in  this  case,  on  the  ground  that  they  were  overlooked  in 
the  judgment  first  rendered.  There  are  many  reasons  why  this 
should  not  be  granted.  In  the  first  place,  the  record  was  so  in- 
formal and  loosely  made  up,  that  we  could  ascertain  only  by  con- 
jecture who  were  appellants.  In  the  second  placci  no  points  were 
filed,  which  could  enable  us  to  see,  on  what  the  petitioners  relied 
in  support  of  their  claims  ;  and  lastly,  they  did  not  show  a  judg- 
ment against  the  company,  which  established,  either  their  demands, 
or  that  they  were  entitled  to  any  privilege.  The  case  before  the 
District  Court  was  not  in  such  a  state  as  to  authorize  the  petition- 
ers, having  no  judgment,  to  come  in  and  ask  to  participate  in  the 
distribution  of  a  particular  fund. 

The  rehearing  is  refused. 

Hoffman^  for  the  rehearing. 


^"^ 
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Frakcis  D.  Nbwcomb  v.  The  Police  Jury  op  East  Baton       122" 

R0U6E. 

Where  the  inapector  of  rotda  and  leTees  has  failed  to  give  to  the  absent  proprietor 
the  notice  required  bj  law  of  the  work  to  be  done  on  his  levees,  dec.,  without  which 
the  contractor  to  wbodl  it  has  been  adjudicated  cannot  proceed  summarily  to  seize 
and  sell  the  land,  the  latter  may  recover  the  amount  at  once  of  the  Police  Jury. 
Though  the  proprietor  might  be  responsible  in  an  ordinary  action  oq  a  quantum 
mendi,  the  contractor  is  not  bound  to  sue  hint. 

Appeal  from  the  District  Court  of  £a8t  Baton  Rouge,  John- 
son^  J. 

Avery f  for  the  plaintiff. 

Ehmy  for  the  appellants. 

BuLLARB,  J.  This  is  an  action  against  the  Parish  of  East  Baton 
Rouge,  to  recover  the  sum  for  which  the  plaintijQf  had  constructed 
a  certain  levee  over  land  of  non-i'esidents,  under  a  contract  with 
the  Inspector  of  Roads  and  Levees.  He  alleges  that  he  became 
the  lowest  bidder  at  a  public  adjudication  of  the  job  ;  that  the  con- 
tract had  been  duly  recorded,  but  that  the  Inspector  having  failed 
to  give  proper  and  legal  notices  to  the  absent  proprietor,  he  had 
been  debarred  from  exercising  his  summary  recourse  against  the 
land  in  the  manner  pointed  out  by  law ;  and  that,  by  reason  of  the 
premises  the  Parish  became  liable  to  pay  him  the  sUpuIated  price. 
The  Police  Jury  are  appellants  from  a  judgment  sustaining  his 
pretensions. 

It  is  shown,  that.the  ihspector  failed  to  give  the  notices  to  the 
absent  proprietors,  required  by  law.  Without  such  notice,  and  a 
strict  compliance  with  all  the  legal  requisites,  it  is  clear  the  un- 
dertaker is  not  entitled  to  have  the  land,  improved  by  his  labor, 
seized  and  sold  to  pay  him  the  price  of  adjudication.  See  Bullard 
&,  Curry's  Digest,  page  753.     1  La.  103« 

It  is  true  the  plaintiff  has  made  no  attempt  to  have  the  land 
seized  summarily,  and  that  the  proprietor  is  liable  in  an  ordinary 
action  upon  a  qtuintummeruit,  to  pay  such  an  amount  as  he  has  been 
benefitted  by  the  work  done.  We  are,  however,  of  opinion  that 
the  plaintiff  was  not  bound  to  do  so  vain  a  thing,  as  to  apply  for 
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an  order  of  seizure  which  the  judge  could  sot  legally  grant.*  It 
is  clearly  not  the  fault  of  the  undertaker  that  the  Inspector  did  not 
give  the  notices  required  by  law,  and  he  was  not  bound  to  insti- 
tute an  ordinary  action  against  the  proprietor,  the  Police  Jury 
having  engaged  that  he  should  be  paid  the  price  at  which  the 
work  was  adjudicated  to  hinu     12  La.  24. 

Judgment  affirmed. 


B.  PoxjVERiN  V.  The  Louisiana  State  Marine  and  Fire  In- 
surance Company. 

A  consignee  with  power  to  sell,  has  an  insurable  interest ;  and  if  the  consignor  after- 
wards assent,  he  will  be  responsible  for  the  premium,  and  be  entitled  la  the  benefit 
of  the  policy. 

Where  a  vessel  insured  from  New  Orleans  to  Vera  Cruz,  on  her  way  through  Lake 
Borgne,  touches  at  the  Bay  of  St.  Louis  for  the  purpose  of  procuring  a  pilot  to  con- 
duct her  through  Pass  Christian,  it  will  not  be  a  deviation. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian^  J. 

Bodifij  for  the  plaintiff. 

S.  L.  Johnson  and  L.  Janin^  for  the  appellants. 

Garland,  J.*  The  plaintiff  claims  the  sum  of  $2000,  the 
amount  of  a  valued  policy  of  insurance  on  goods  on  boarqi  of  the 
schooner  Sarah  Helen,  bound  from  New  Orleans  to  Vei^a  Cruz. 
The  policy  commences  :  "  A.  Vandricourt  on  account  of  Godet, 
Mordacque  &  Co.  does  make  insurance,"  &c.,  upon  all  kinds  of 
lawful  goods,  &c.,  and  "  declared  to  be  on  eighty-five  barjels  of  al- 
monds. In  case  of  loss,  payable  to  the  order  of  A.  Vandricourt." 
There  is  a  clause  in  the  policy  which  appears  to  authorize  a  trans- 
fer, or  assignment,  on  condition  of  the  assignee  becoming  responsi- 
ble for  the  premium.  The  policy  is  dated  June  6th,  1846,  and  the 
next  day,  Vandricourt,  as  agent  of  Godet,  Mordacque  &,  Co., 
passes  it  to  the  order  of  the  plaintiff,  who  he  says  is  the  owner  of 


*Morphyj  J.,  being  interested  in  the  question,  did  not  sit  on  the  trial  of  this  case. 
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the  merchandize  upon  which  the  insurance  is  to  operate.    It  ap- 
pears from  the  testimony,  that  the  plaintiff  purchased  the  almonds 
of  Robert  dc   Co.,  and  contemplated  consigning  them  to   the 
bouse  in  Vera  Cruz.    He  purchased  on  a  credit  of  four  months. 
In  consequence  of  this  Yandricourt,  who  was  the  agent  of  the 
house  of  Godet,  Mordacque  &  Co.,  the  consignees,  made  the 
insurance  in  their  names.    About  the  time  of,  or  shortly  after 
making  the  insurance,  Yandricourt,  on  behalf  of  his  principals, 
agreed  to  take  an  interest  of  one-half  in  the  purchase,  to  be  paid 
when  plaintiff's  notes  to  Robert  &  Co.  should  fall  due,  for  which 
he  was  to  give  a  note,  and  assign  the  policy  uf  insurance.     The 
last  he  did,  but  the  note  was  never  executed.    The  almonds  were 
entirely  lost  at  sea,  and  the  house  of  Godet,  Mordacque  dc  Co. 
about  the  same  time  failed  ;  wherefore,  as  Yandricourt  states,  he 
considered  all  the  goods  as  belonging  to  the  plaintiff,  as  his  prin- 
cipals had  paid  no  part  of  the  price,  and  he  had  not  given  the  note 
promised.    Yandricourt  is  shown  to  be  the  agent  of  the  house  of 
Godet,  Mordacque  &  Co.,  and  at  the  time  the  insurance  was  ef- 
fected, the  almonds,  according  to  the  agreement  he  had  made,  be- 
longed to  that  firm  and  the  plaintiff,  they  being  interested  as  own- 
ers for  one-half,  and  as  consignees  for  the  other.    Shortly  after 
the  news  of  the  failure  of  the  Yera  Cruz  house  arrived  in  New 
Orleans,  an  attachment  was  taken  out  against  them,  and  the  de- 
fendants cited  as  garnishees  to  answer  in  relation  to  the  policy  in 
question.    In  their  answer  they  refer  to  the  plaintiff 's  claim,  and 
say  that  they  had  received  notice  of  the  assignment  to  him  previ- 
ous to  the  attachment. 

The  answer  of  ^he  defendants  is  a  general  denial ;  and  a  further 
averment,  that  if  the  plaintiff  ever  had  any  right  to  the  property 
insured,  his  interest  was  never  disclosed,  but  that  on  the  contrary 
the  same  was  represented  as  belonging  to  Godet,  Mordacque  & 
Co. ;  in  consequence  of  which  misrepresentation,  or  concealment, 
they  are  released  from  all  liability  on  the  policy.  They  further 
aver,  that  the  plaintiff's  affidavit,  when  he  first  presented  his  claim 
to  the  company,  contained  a  statement  at  variance  with  the  allega- 
tions in  his  petition,  whereby  he  has  forfeited  all  claim  under  the 
policy  sued  on. 
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There  was  a  verdict  and  judgment  for  the  plaintiff,  and  the  de- 
fendants have  appealed. 

It  is  very  true,  that  at  the  time  the  insurance  was  effected,  no 
declaration  of  interest  was  made  by  the  plaintiff.  The  whole 
matter  was  attended  to  by  Vandricourt,  who  was  shipping  a  varie- 
ty of  articles  to  his  principals  in  Vera  Cruz,  and  took  out  this 
policy  in  their  name,  for  the  value  of  the  almonds.  There  cannot 
be  a  doubt,  that  the  almonds  were  purchased  of  Robert  &  Co.  by 
the  plaintiff,  nor  that  he  paid  for  them.  They  were  sent  on  board 
the  vessel  by  that  firm,  for  Pouverin ;  and  the  assignment  of  the 
policy  the  day  after  it  was  made,  shows  that  the  parties  were  pro- 
ceeding in  good  faith.  The  consignee  of  the  goods  had  an  inter- 
est that  was  insurable  ;  and  although  in  the  policy,  it  is  not  said 
that  the  insurance  is  effected  for  whoever  it  may  concern,  yet  we 
think  the  assignment  by  the  agent  of  the  assured,  to  the  consignor, 
is  su^cient  to  authorize  him  to  maintain  this  action.  A  con- 
signee with  power  to  sell  has  an  insurable  interest ;  and  if  the  con- 
signor assents  afterwards,  he  is  responsible  for  the  premium,  and 
has  the  benefit  of  the  policy.  1  Phillips  Ins.  l20.  1  Sergt.  ic 
Lowber,  293. 

It  has  been  alleged  that  the  defendants,  should  they  pay  this 
demand  to  the  plaintiff,  would  not  be  protected  from  another  suit 
in  the  name  of  Godet,  Mordacque  &  Co.,  or  of  their  legal  repre- 
sentatives. We  think  otherwise.  Although  there  was  an  agree 
ment,  on  the  part  of  Vandricourt,  as  agent,  to  purchase  Iialf  the 
almonds,  yet  as  the  note  he  was  to  give  was  never  executed,  the 
sale  was  not  completed ;  and  the  policy  having  been  assigned  by 
the  agent  of  the  assured,  we  think,  their  rights  are  so  far  vested  in 
the  plaintiff,  as  to  authorize  him  to  receive  the  sum  claimed,  and 
to  protect  the  defendants. 

In  the  argument  in  this  court,  it  has  been  urged  that  the  evi- 
dence shows  a  deviation  from  the  voyage,  although  no  such  de- 
fence was  alleged  in  the  answer.  It  appears  that  the  vessel 
sailed  from  one  of  the  basins  in  the  city  of  New  Orleans,  or  from 
the  lake  end  of  the  Ponchartrain  Rail  Road,  and  passed  through 
Lake  Borgne^  calling  at  the  Bay  of  St.  Louis  for  the  purpose  of 
procuring  a  pilot  to  conduct  the  vessel  through  the  Pass  Chris- 
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tian.    This  we  do  not  consider  such  a  deviation  as  will  avoid  the 
policy. 

Judgment  affirmed. 


Georob  W.  Copley  v,  James  S.  Brander  and  others. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts^ 
J. 

Martin,  J.  The  plaintiff,  appellant  from  a  judgment  against 
him,  on  a  claim  for  professional  services  rendered  to  the  defen- 
dants^ has  drawn  our  attention  to  a  bill  of  exceptions,  from  which 
it  appears,  that  the  first  judge,  in  answer  to  a  question  put  to  him 
by  one  of  the  jury,  as  they  were  moving  from  the  box,  said,  that 
it  is  the  duty  of  an  attoiney  to  record  in  the  mortgage  oiSce,  the 
judgments  which  he  may  obtain  for  his  clients.  The  defendants 
did  not  resist  the  claim  of  the  plaintiff,  by  the  pleadings,  on  the 
allegation  of  his  having  neglected  to  record  any  judgment  of  theirs ; 
but  ihe  circumstance  was,  in  the  argument  to  the  jury,  stated  as  a 
part  of  the  defence,  although  no  evidence  was  adduced  in  this  re* 
spect.  As  this  answer  of  the  court  may  have  had  a  tendency  to 
influence  the  verdict  of  the  jury,  we  have  thought  it  best,  other 
circumstances  tending  to  induce  the  belief  that  the  ends  of  justice 
would  be  promoted  by  a  new  trial,  which  was  refused  below,  to 
remand  the  case  ;  without  expressing  any  opinion  as  to  the  cor- 
rectness of  the  answer  given  by  the  judge  to  the  jury. 

It  is  therefore  ordered  that  the  judgo^ent  be  reversed,  the  ver- 
dict set  aside,  and  the  case  remanded  for  further  proceedings ; 
the  defendants  and  appellees  paying  the  costs  of  the  appeal. 

Larue,  for  the  appellant. 

Hahey,  for  the  defendants. 
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Thomas  Powell  v.  John  A.  Morton  and  others. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts, 

J. 

C  M.  Jones,  for  the  plaintiff. 

Zf.  C  Duncan,  for  the  appellant. 

Garland,  J.  The  plaintiff  having  obtained  a  judgment  against 
Stewart,  Morton  &  Co.,  and  another  against  Williams  and  Kellar, 
had  his  executions  levidd  on  a  foundry  and  its  contents,  in  the 
Faubourg  St.  Mary,  which,  after  the  issuing  and  dissolution  of  va- 
rious writs  of  injunction,  was,  with  its  implements,  stock  and  fur- 
niture, sold  by  the  Sheriff.  The  proceeds  being  in  his  hands,  A. 
Gi  Blanchard  presented  his  claim,  alleging  that  he  was  the  pro- 
prietor of  the  foundry,  and  had  rented  it  to  the  defendants,  and 
claimed  $1850,  as  being  due  for  rent,  with  a  privilege  on  the  pro- 
ceeds of  the  property  sold,  for  that  amount.  He  claims  rent  at  the 
rate  of  $100  per  month  from  the  1st  of  September,  1840,  to  the 
1st  of  August,  1841;  and  from  the  latter  period  to  the  31st  of 
December  of  the  same  year,  at  the  rate  of  $150  per  month.  It  is 
admitted  that  the  lot  of  Blanchard  adjoins  that  of  Kellar,  which 
was  sold ;  and  that  it  has  a  front  of  sixty  feet,  and  formed  a  part 
of  the  foundry.  The  office,  and  pattern  shop  were  on  it,  and  a 
number  of  patterns,  with  a  variety  of  materials,  tools,  and  other 
articles,  which  are  specified  in  an  inventory  made  and  filed  in  the 
case.  On  the  1st  of  August,  1839,  N.  Benoist,  acting  as  agent 
for  some  person  whose  name  is  not^mentioned,  rented  to  Stewart, 
Morton  &  Co.  the  foundry,  known  by  the  name  of  St.  Mary, 
which  is  represented  as  being  on  a  lot  having  sixty-four  feet 
front  on  Tchapitoulas  street,  at  the  rate  of  $100  per  month, 
the  lease  to  continue  for  two  years,  and  the  rent  payable  monthly, 
under  a  penalty  of  the  lease  being  declared  null,  if  more  than 
two  months  rent  is  at  any  time  in  arrear.  This  lot  is  not  shown 
to  be  the  property  of  Blanchard  ;  and  the  probability  is,  that  it  is 
not ;  as  it  is  not  of  the  same  size  with  that  admitted  to  be  his. 
Gothiel,  a  witness  introduced  by  Blanchard,  says,  that  he  was 
the  owner  of  the  foundry  for  some  time  in  the  year  1841.    That 
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from  the  1st  of  April  to  the  Ist  of  August,  1S4I,  he  agreed  to  give 
Blanchard  $100  per  month  for  his  lots,  and  after  the  1st  of  August, 
at  the  rate  of  $150  per  month.  He  says,  that  he  had  taken  the 
lease  of  Stewart,  Morton  &  Co.,  and  that  he  retroceded  the  foun- 
dry to  Benoist,  in  November  of  that  year.  He  says,  that  he  be- 
lieves the  sum  of  $1 100,  claimed  by  Blanchard  is  due.  From  tlie 
testimony  oT  the  deputy  sheriflf,  it  appears  that  at  the  time  of,  and 
after  the  seizure  by  him,  the  articles  on  Blanchard's  lot  were  kept 
separate  from  those  on  the  other  lot ;  and  Powell,  the  plaintiff  in 
the  executions,  was  present  at  the  sale,  and  requested  the  Sheriff 
to  keep  the  articles  on  Blanchard's  lot  separate,  as  he  might  claim 
rent  for  iu  It  is  further  shown  that  Blanchard  and  Kellar  were 
very  intimate ;  that  the  former  was  frequently  at  the  office,  and  in 
the  foundry,  and  appeared,  by  his  inquiries,  and  the  interest  he 
took,  to  be  interested  in  it,  and  no  one  ever  heard  of  his  claiming 
any  thing  for  rent  Until  after  the  sale  by  the  Sheriff.  He  was  at 
the  sale,  and  purchased  some  small  articles,  but  never  said  any 
thing  about  his  claim  for  rent,  until  afterwards,  although  the  pro- 
perty on  his  lot  was  seized,  and  a  keeper  put  in  possession  of  it 
for  some  time  previous  the  sale. 

It  is  further  shown  that  there  has  been  a  great  deal  of  litigation 
in  relation  to  this  property,  of  all  which,  Blanchard  was  cognizant ; 
yet,  he  never  asserted  his  claim,  although  rent  for  seventeen 
months  was  owing,  according  to  his  account. 

The  Judge  of  the  Commercial  Court  was  of  opinion  that  the 
claim  was  not  founded  in  good  faith  ;  that  it  was  very  extraordi- 
nary that  Blanchard  never  asserted  it  during  all  the  litigation  that 
was  going  on  between  Powell  and  Kellar,  and  Williams  and  Be- 
noist and  Gothiel  his  locum  tenensy  although  he  was  the  son-in- 
law  of  Benoist,  and  lived  in  the  house  with  him.  He  therefore 
dismissed  the  claim  with  costs,  and  Blanchard  has  appealed. 

The  answer  to  the  claim  set  up,  in  plain  terms  charges  the 
claim  to  be  simulated.  It  is  alleged  that  Blanchard  was  a  partner, 
or  otherwise  interested  in  the  foundry.  That  if  he  was  not,  and 
had  a  claim  for  rent,  he  has  lost  his  right  to  any  privilege  by  his 
neglect  to  assert  his  claim,  and  permitting  fifteen  days  to  expire 
after  the  property  went  into  the  possession  of  other  persons. 

It  is  the  duty  of  the  intervening  party  to  make  out  his  case  sa- 
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tisfactorily.  He  was  notified  by  answer,  that  the  want  of  good 
faith  on  his  part  was  alleged,  and  it  was  his  duty  to  make  out  a 
fair  claim.  The  extraordinary  delay  in  presenting  the  demand, 
is  unaccounted  for.  There  is  but  one  witness  who  says  that 
Blanchard  was  to  be  paid,  and  he  proves  but  little  more  than  half 
the  time  for  which  rent  is  charged.  The  Judge  below  had  an  op- 
portunity of  seeing  all  the  witnesses,  and  of  hearing  them  testify. 
He  has  thought  the  testimony  suspicious,  and  insufficient  to  sup- 
port the  claim  ;  and  we  cannot  say,  from  an  inspection  of  it,  that 
he  erred. 

Judgment  affirmed* 


Benjamin  Stort  v.  Charles  A.  Luzbnbero  and  Wife. 

Where  the  damages  awarded  to  the  plamtiff,  in  aD  action  iaitituted  by  him,  against  an 
attorney  of  defendants,  they  being  cited  in  warranty,  for  the  amoant  stipulated  to  be 
paid  to  plaintiff  in  an  agreement  signed  by  defendants  and  plaintiff,  and  lent  by  the  lat- 
ter to  the  attorney,  and  not  retamed,  were  only  for  the  temporary  con? ersion  of  the 
agreement,  which  was  produced  on  the  trial,  the  signatures  torn  off;  the  judgment 
will  be  no  bar  to  an  action  against  defendants  to  enforce  the  agreement  itself. 

Appeal  from  the  District  Court  of  the  First  District,  Buchanan^ 
J.  The  plaintiff  alleges  in  his  petition  :  that  in  the  year  1832,  he 
purchased  from  Mary  Luzenberg,  then  the  wife  of  one  Fort,  now 
married  to  the  defendant  Charles  A.  Luzenberg,  a  lot  of  ground 
in  the  city  of  New  Orleans,  from  a  part  of  which  he  was  subse- 
quently evicted  by  a  judgment  of  the  Circuit  Court  of  the  United 
States,  for  the  Ninth  Circuit  and  Eastern  District  of  Louisiana 
in  a  suit  instituted  against  him  by  Edward  Livingston.  That 
having  commenced  an  action  against  Mary  Luzenberg,  to 
obtain  compensation  for  the  property  of  which  he  had  thus  been 
evicted,  a  compromise  or  agreement  was  entered  into  between 
himself  and  Mary  Luzenberg  and  her  husband,  for  the  purpose  of 
adjusting  amicably  all  the  matters  in  dispute  between  them  ;  by 
which  it  was  stipulated  tliat  certain  persons  should  be  appointed 
to  fix  the  proportional  value  of  the  part  of  the  property  recovered 
by  Livingston ;  that  the  value  thus,  ascertained,  and  one-haH  of 
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the  rents  which  the  petitioner  was  condemned  to  pay  to  Living- 
ston, and  one-half  of  all  the  legal  costs  paid  by  him,  with  interest 
at  seven  per  cent  a  year  from  the  time  the  suit  was  commenced 
to  the  date  of  the  agreement,  should  be  considered  as  the  just 
amount  of  petitioner's  claim  ;  and  that  Luzenberg  and  wife  should 
confess  judgment  for  that  amount  as  due  by  them,  in  solidoy  to 
the  petitioner,  payable  in  fifteen  equal  annual  instalments,  with 
interest  at  seven  per  cent  a  year  from  the  date  of  such  judgment, 
until  paid. 

The  petition  further  alleges  :  That  the  estimate  was  made  ac- 
cording to  the  provisions  of  the  agreement,  by  which  it  appeared 
that  the  loss  sustained  by  the  petitioner  in  the  value  of  his  land, 
was  $33,500 ;  and  that  the  half  of  the  sums  paid  for  rents  and  legal 
costs,  amounted  to  $22,424,  making  together  $55,924,  with  inter- 
est at  seven  per  cent  per  annum  from  the  5th  of  June,  1839,  till 
paid ;  for  which  he  is  entitled  to  a  judgment  under  the  agreement, 
but  with  which  agreement  the  defendants  refuse  to  comply.  The 
petitioner  concludes  with  a  prayer  for  the  specific  performance  of 
the  agreement,  and  for  a  judgment  against  the  defendants,  in  so" 
lido^  for  $55,924,  with  interest  at  seven  per  cent  per  annum  from 
the  5th  June,  1839,  till  paid. 

The  defendants  answer«^H  separately,  but  the  case  was  decided 
on  an  exception  in  which  both  united.  It  alleges,  that  the  plaintiff, 
in  an  action  instituted  before  the  District  Court  of  the  First  Dis- 
trict, (No.  20,417,)  against  Lucius  C.  Duncan,  obtained  a  judgment 
for  the  sum  of  $5000,  for  the  value  of  the  instrument  of  writing, 
or  agreement,  described  in  his  present  petition,  on  the  averment  that 
Duncan  had  converted  the  same  to  his  own  use.  That  the  jury 
assessed  the  value  of  the  said  writing  at  $5000 ;  that  the  judgment 
remains  in  full  force,  and  has  been  paid  on  an  execution  issued  by 
the  plainUff.  That  the  defendants  were  made  parties  thereto,  and 
a  judgment  for  a  like  amount  rendered  against  them,  in  favor  of 
Duncan,  which  they  also  satisfied ;  and  that  the  judgment  so  ren- 
dered is  a  bar  to  the  present  suit,  the  matter  being  res  judicata. 

The  record  in  the  suit  of  Story  v.  Duncan^  was  introduced  in 
evidence.  The  petitioner  in  that  action  claimed  $62,500  of  the 
defendant,  alleging  that  he  was  the  owner  and  possessor  of  cer- 
tain articles  of  agreement  entered  into  between  himself  and  Lu. 

Vol.  IV.  31 


242  NEW  ORLEANS, 

II      I.  ..I  I        ...  I  ■  >  .  I      . 

Story  Y.  Luzenberg  and  wife. 

zenberg  and  wife,  by  which  the  latter  stipulated  to  confess  a  judg« 
ment  in  his  favor  for  $62,500,  being  the  amount  of  the  purchase 
money  he  had  paid  to  Mary  Luzenberg,  for  the  part  of  the  proper- 
ty from  which  he  had  been  evicted  by  Livingston,  with  the  rents 
he  had  been  compelled  to  refund,  and  the  costs  to  which  he  had 
been  subjected,  &c  ;  that,  at  the  request  of  the  defendant  Duncan, 
the  agreement  had  been  delivered  to  him  by  plaintiff's  agent  on 
his  promise  to  return  it ;  and  that,  though  amicably  requested,  be 
had  failed  to  do  so,  having  converted  it  to  his  own  use.  Duncan 
answered,  after  a  general  denial  that  he  had  acted  as  counsel  for 
Luzenberg  and  wife ;  that  as  such,  he  had  frequent  communica- 
tion with  plaintiff's  attorney  touching  his  claim  against  Luzen- 
berg's  wife  ;  that  the  projet  of  an  agreement  had  been  signed,  in 
duplicate,  by  the  plaintiff  and  Luzenberg  and  wife,  the  terms  and 
stipulations  of  which,  being  minutely  detailed,  he  did  not  accu- 
rately recollect ;  that  at  the  request  of  his  clients  he  had  called 
on  the  attorney  of  the  plaintiff  to  procure  a  loan  of  the  duplicate 
of  the  agreement  belonging  to  the  plaintiff,  then  in  the  hands  of  his 
attorney,  the  object  of  the  respondent's  clients  being,  as  he  was 
informed,  to  compare  it  with  the  duplicate  in  their  possession,  as 
they  had  discovered  certain  interlineations  which  they  supposed 
affected  their  interest;  that  plaintiff's  attorney  handed  him  the 
duplicate,  which  he  delivered  to  his  clients,  and  **  that  thereupon, 
after  a  full  conference  in  reference  to  said  prcjet  of  an  agreement, 
and  to  the  claim  generally  of  the  plaintiff  against  them,  they  dis- 
charged him  (Duncan)  from  all  further  professional  agency  in  the 
matter  of  the  claim  of  the  plaintiff  against  them,  retaining  in  their 
possession  all  the  papers  in  relation  thereto,  and,  among  them,  the 
said  projet  of  an  agreement ;"  that  immediately  after  he  called  on 
plaintiff's  attorney,  and  informed  him,  of  the  result  of  his  confer- 
ence with  his  clients  ;  that  they  were  in  possession  of  his  duplicate 
of  the  agreement,  and  that  they  would  through  other  counsel,  con- 
fer with  him  on  the  subject ;  that  these  facts  were  immediately 
communicated  to  the  plaintiff  by  his  attorney,  and  that,  therefore, 
the  charge  that  he  is  in  possession  of  the  said  duplicate,  or  has 
any  control  over  it,  or  has  in  any  sense,  converted  the  same  to  his 
own  use,  is  false  and  defamatory,  &c.  The  defendant  further 
averred,  that  if  the  plaintiff  has  any  claim  against  him,  Luzenberg 


APRIL,  1843.  243 


Story  T.  Luzraberg  and  wife. 


and  wife  are  bound  to  warrant  and  defend  him  in  the  premises  ; 
and  he  prayed  that  they  might  be  made  parties  to  the  suit,  and  be 
ordered  to  produce  in  court  the  projet  of  agreement  above  men- 
tioned. 

Luzenberg  and  wife  answered  separately,  denying  so  much  of 
the  petition  of  Story  and  of  Duncan's  answer,  as  is  not  expressly 
admitted  to  be  true  in  their  answer.  They  admitted  that  they  had 
signed  a  paper  such  as  that  described  in  Duncan's  answer.  Char* 
les  A.  Luzenberg  further  averred,  that  he  had  been  informed  by 
Duncan,  his  counsel,  that  the  instrument  was  only  a  projet^  or 
form  of  agreement,  not  binding  as  such ;  that  he  signed  the  same 
through  ignorance  of  his  rights  and  in  error  of  law,  and  that  he  was, 
consequently,  not  bound  thereby ;  that  the  agreement  was,  as  to 
him  without  consideration,  he  being  in  no  way  liable  for  any  debt 
of  his  wife  contracted  before  marriage ;  and  that  he  never  received 
the  paper,'  or  had  any  thing  to  do  with  it  personally,  but  that  he 
ratified  and  adopted  the  acts  o£  his  wife  mentioned  in  her  answer. 
Mary  Luzenberg  admitted  that  she  had  sold  the  property  referred 
to  in  the  plaintiff's  petition,  and  that  she  had  signed  a  paper  in  re- 
lation to  his  supposed  claims  growing  out  of  the  eviction  by  Liv- 
ingston, which  paper  she  was  advised  by  her  attorney,  Duncan, 
was  K  projet  of  an  agreement  intended  as  the  basis  of  a  settlement 
to  take  place  subsequently,  between  the  plaintiff  and  herself  and 
husband  ;  she  alleged  that  as  the  projet  had  not  been  fully  exe- 
cuted by  the  plaintiff,  she  believed  she  had  a  right  to  recede  there- 
from ;  that  she  was  not  entirely  satisfied  with  the  professional 
opinion  given  by  her  attorney,  Duncan  ;  that  the  paper  was,  at  her 
own  request,  handed  to  her  by  Duncan  ;  that  it  was  fairly  obtain- 
ed by  her  as  her  sole  property,  without  any  participation  or  know- 
ledge on  the  part  of  her  husband  ;  that  Duncan  had  not  posses- 
sion of  the  paper  for  some  time  previously  to  the  commencement 
of  the  suit ;  and  that  he  had  not  since  had  the  possession  of  it. 
She  denies  Story's  right  to  the  paper,  or  that  she  has  contracted 
any  obligation  towards  iiim  in  consequence  of  its  execution  ;  and 
offers  to  produce  the  paper  on  the  trial,  admitting  that  it  was  sign- 
ed by  Story,  her  husband  and  herself,  and  that  she  6ut  from  it 
the  two  last  signatures.  Both  herself  and  husband  declare,  in 
their  answers,  their  readiness  to  submit  to  any  legal  liability  re- 
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suiting  from  signing  the  said  paper,  and  to  answer  to  any  suit 
which  the  plaintiff  may  institute  thereon,  and  to  produce  the  pa- 
per on  the  trial  of  any  such  suit. 

The  duplicate,  from  which  the  signatures  had  been  cut,  was 
produced  on  the  trial,  and  it  was  admitted  that  it  had  been  signed 
by  Story,  and  Luzenberg  and  wife.  Its  contents  are  recited  sub- 
stantially in  the  plaintiff's  petition.  R.  H.  Chinn  who  had  act- 
ed as  the  attorney  of  Story,  testified,  that  Duncan  applied  to  him 
to  borrow  the  duplicate  of  the  agreement,  stating  that  his  brother 
was  absent,  and  their  copy  locked  up.  He  could  not  undertake 
to  repeat  the  expressions  of  the  defendant ;  but  his  impression  was, 
that  Duncan  wished  to  obtain  the  copy  in  order  to  prepare  the  de- 
cree of  court  provided  for  in  it.  He  handed  the  copy  to  him  with- 
out hesitation.  The  next  morning  Duncan  informed  the  witness 
that  Luzenberg  and  wife  were  dissatisfied  with  him,  and  that  he 
was  no  longer  their  counsel.  Witness  then  asked  for  the  return 
of  the  paper,  and  thinks  that  Duncan  told  him  that  he  had  left  it 
with  Luzenberg  and  wife,  and  that  he  would  procure  it  and  return 
it.  At  his  next  interview  wijlh  Duncan,  the  latter  informed  him 
that  Mr.  Hennen  was  the  counsel  of  Mrs.  Luzenberg,  and  that 
be  had  the  paper.  Witness  called  on  Hennen,  who  stated  that 
he  had  never  seen  the  paper.  He  afterwards  called  several  times 
on  Duncan,  who  repeatedly  assured  him  that  he  would  procure 
the  paper.  This  witness  stated  further,  that  at  the  time  the  agree- 
ment was  borrowed,  nothing  was  said  in  relation  to  any  discrepan- 
cy between  the  duplicate  copies ;  and  that  had  any  such  sugges- 
tion been  made,  he  would  not  have  given  up  his  copy,  but  would 
have  required  the  other  parties  to  bring  theirs  to  him. 

The  record  of  the  suit  of  Livingston  against  Story  was  offered 
in  evidence  by  the  plaintiff,  on  the  trial  of  the  suit  against  Dun- 
can, and  Luzenberg  and  wife,  as  interveners  ;  and  the  testimony 
of  Banks,  one  of  the  appraisers  named  in  the  agreement,  was  in- 
troduced to  prove  the  value  at  which  the  appraisers  estinfated  the 
property,  from  which  the  plaintiff  had  been  evicted.  Hennen, 
the  attorney  of  the  defendants  Luzenberg,  affirmed  that  he  had 
never  had*  the  agreement  in  his  possessiw,  and  never  ten- 
dered it  to  Chinn.  The  case  was  submitted  to  a  jury,  and  the 
ndge,  at  the  instance  of  the  plaintiff's  counsel,  charged  them : 
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"  That  if  ihey  believed  the  evidence  ihey  would  be  authorized  by 
law,  to  find  a  verdict  against  the  defendant,  to  the  extent  of  the  lia- 
bility of  Mrs.  Luzenberg  to  Mr.  Story,  under  the  contract  men- 
tioned in  the  plaintiff's  petition."    There  was  a  verdict  in  favor  of 
the  plaintiff  against  Duncan  for  $5000,  and  in  favor  of  the  latter  for 
the  same  amount  against  Luzenberg  and  wife,  and  judgment  ac- 
cordingly.   The  judgment  was  signed  on  the  17  February,  1842. 
Both  the  defendants  Duncan,  and  Luzenberg  and  wife,  moved  for 
new  trials,  which  were  refused.    On  the  26th  of  February,  Char- 
les A.  Luzenberg  prayed  for  a  suspensive  appeal,  and  executed 
a  bond  therefor.     On  the  3d  of-  March  the  clerk  was  directed  by 
Hennen,  as  the  attorney  of  C.  A.  Luzenberg,  not  to  issue  citations 
of  appeal,  or  to  take  any  further  steps  until  requeued.     Kfi.  .fa. 
was  issued  against  Duncan  on  the  7th  of  March,  and  on  the  1 8th  of 
April,  returned  satisfied.    On  the  9th  of  March,  Duncan  acknow- 
ledged on  record,  that  he  had  received  satisfaction  of  his  judgment 
against  Luzenberg  and  wife.     Such  is  the  substance  of  the  record 
in  the  suit  of  Story  against  Duncan,  No.  20,417,  of  the  docket  of 
the  District  Court  of  the  First  District. 

The  Judge  of  the  District  Court,  before  whom  the  present  case 
was  also  tried,  was  of  opinion  that  the  exception  rei  judicat(B 
should  prevail,  and  he  dismissed  the  action.  From  this  judgment, 
Story  has  taken  this  appeal. 

Chinn  and  Grymes^  for  the  appellant,  cited  3  Modern  Rep.  1. 
Wheelock  v.  Wheelwright,  6  Mass.  104.  Bond  v.  Ward,  7  Ib.l34. 
Murray  v.  Burling,  10  Johnson,  172.  2  lb.  380.  2  Starkie, 
837,  838,  ed.  1836. 

Hennen,  for  the  defendants.  The  petition  in  this  suit  was  filed 
on  the  15th  of  March,  1842,  and  prays  for  the  specific  execution 
of  a  certain  agreement  entered  into  by  the  plaintiff  of  the  one  part, 
and  the  defendants  of  the  other.  The  defendants  filed  separate 
answers,  and  pleaded  a  former  judgment  and  recovery  on  the 
same  cause  of  action,  under  the  following  circumstances.  On  the 
29th  of  June,  1841,  the  plaintiff  in  this  suit  commenced  an  action 
(No.  20,417,)  against  L.  C.  Duncan,  in  the  District  Court  of  the 
First  Judicial  District  of  the  State  of  Louisiana,  charging  him  with 
having  converted  to  his  own  use,  the  articles  of  agreement  upon 
which  the  present  suit  is  founded,  and  claiming  damages  to  the 
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value  of  the  plaintiff's  interest  in  the  agreement;  to  which  suit, 
the  defendants  C.  A.  Luzenberg  and  wife  were  made  parties  in 
warranty.  Judgment  was  rendered  for  $5000  against  Duncan, 
and  for  the  like  sum  against  the  present  defendants  in  favor  of 
Duncan.  Satisfaction  of  these  judgments  was  acknowledged  by 
the  plaintiff  and  by  Duncan.  The  defendants  in  this  suit  set 
forth  these  proceedings,  and  plead  that  they  are  a  bar  to  any 
other  action  on  the  said  agreement.  The  plea  was  sustained  by 
the  judgment  of  the  court  below,  from  which  the  plaintiff^  has  ap« 
pealed. 

The  defendants,  in  support  of  that  decision,  allege  that  the 
judgment  and  satisfaction  in  suit  No.  20,417,  effected  a  complete 
extinguishment  of  all  the  plaintiff's  rights  in  said  agreement, 
and  that  immediately  upon  the  satisfaction  of  their  judgment,  the 
agreement  by  operation  of  lawy  became  the  property  of  the  de* 
fendants,  and  this : 

I.  Because  the  suit  No.  20,417,  is  in  fact  an  action  of  trover^ 
and  subject  to  the  rules. by  which  that  action  is  governed.  The' 
petition  contains  all  the  substantial  allegations  which  constitute 
the  declaration  in  trover.  It  charges  that  the  plaintiff  was  inpos* 
session  of  the  chattel,  at  the  time  of  the  conversion.  This  is  a 
necessary  averment  in  trover.  See  1  Chitty's  Pleadings,  130, 
and  15  Petersdorff's  Abridgment,  201.  It  sets  forth  the  value 
of  the,  thing  converted.  It  charges  that  the  defendant  unjustly 
detains  the  chattel  after  a  demand^  and  that  he  has  converted  the 
same  to  his  oum  use.  1  Chitty's  Pleadings,  .155.  It  ask9  for 
damages  for  the  conversion,  and  does  not  pray  for  the  restoration 
of  the  thing  itself ;  thereby  assimilating  it  to  the  action  of  trover 
instead  of  detinue.  The  distinction  between  trover  and  detinue 
is,  that  the  former  is  for  the  recovery  of  damages  to  the  value  of 
the  thing  converted^  the  latter  for  the  recovery  of  the  thing  itself. 
See  1  Chitty's  Pleadings,  148.  3  Wils.  336.  Willes,  120 ;  and  the 
opinion  of  Lord  Mansfield  in  1  Burr.  31.  See  the  form  of  de- 
claration in  trover  in  Stephens  on  Pleading,  48. 

II.  The  petition  is  thus  almost  technicalltf  framed  in  trover. 
But  the  rule  of  the  common  law  is  settled  and  well  defined,  that 
the  recovery  and  satisfaction  of  damages  in  the  action  of  trover. 
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changes,  by  the  act  of  law^  the  title  of  the  property  converted. 
The  authorities  on  this  point  are  uniform.  In  the  language  of 
Chancellor  Kent,  *'  on  a  recovery  by  law  in  an  action  of  trespass 
or  trover  of  the  value  of  a  specific  chattel,  of  which  the  possession 
has  been  acquired  by  tort,  the  title  of  the  goods  is  altered  by  the 
recovery  and  is  transfered  to  the  defendant,  and  the  damages  re- 
covered  are  the  price  of  the  chattel  so  recovered  by  the  operation  of 
law.*"  2  Kent's  Comm.  p.  319,  ed.  1827;  386,  ed.  1840.  And 
see  6  Johns.  168.  8  Cowen's  Rep.  43.  2  Aik.  Rep.  203.  2 
Bailey's  S.  C.  Rep.  466.  1  Hen.  &  Munf.  449.  1  Rawle,  12h 
4  Rawle,  273.     1  Rice's  S.  C.  Rep.  60.    3  Greenleaf,  250. 

III.  The  property  in  the  articles  of  agreement  was  thus  trans- 
ferred to  the  defendants  from  the  plaintiff,  and  they  are  entitled  to 
all  the  rights  which  were  bis  by  virtue  of  svch  agreement.  This 
was  tacitly  admitted  in  the  judgment  of  the  court,  with  which  the 
plaintiff  was  satisfied,  when  it  transferred  Story's  right  of  action, 
incident  to  the  property  in  the  agreement,  to  Duncan,  and  when, 
the  latter  being  thus  made  the  owner  of  the  agreement,  it  awarded 
judgment  against  the  present  defendants.  On  no  other  principle 
could  Duncan  have  an  action  against  the  parties  cited  in  war- 
ranty. 

The  defendants  are  equally,  by  the  principles  of  the  civil  law, 
owners  of  the  articles  of  agreement  after  satisfaction  of  damages. 

The  civil  law  declares  the  award  of  damages  to  be  a  sale  oi  the 
thing  to  the  defendant :  Si  lis  fuerit  (Bstimata^  similis  est  veti" 
ditioni.  Dig.  lib.  6  tit.  2.  De  Publiciana  in  rem  actione,  1. 1. 
Dig.  lib.  42,  tit.  4. 1.  15.  The  Pandects  are  full  of  instances 
where  this  principle  is  applied.  And  this  even  in  actions  in 
reniy  where  the  specific  recovery  of  the  things  and  not  damages^ 
was  demanded  by  the  plaintiff.  Thus  in  the  action  of  revendica- 
tion,  where  damages  were  awarded  by  reason  of  the  defendant's 
refusing,  or  putting  it  out  of  his  power  to  return  the  chattel,  the 
satisfaction  of  those  damages  conferred  on  the  defendant  an  in- 
defeasible title  to  the  thing  claimed.  Possessor  qui  litis  astima* 
tionem  obtulitf  pro  emptore  incipit  possidere.  Dig.  lib*  41.  tit  4, 
1.  1.  And  in  the  action  ^*  commodati^^^  the  same  rule  prevailed  ; 
the  acceptance  of  the  damages  by  the  plaintiff,  transferred  the 
property.     Si  quis  hac  actione  egerit  et  oblalam  litis  tEStimati- 
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onem  acceperit^  rem  offerentis  facit.  Dig.  lib.  13,  tit.  6, 1.  5,  ^  1, 
et  in  notis  Gothofredi.  And  see  the  case  put  in  the  Gloss  ad  Dig. 
lib.  6,  tit.  1, 1.  46,  verb,  ejus  rei. 

But  the  application  of  this  rule  is  more  particularly  interesting 
in  the  action  ''  rerum  amotarum^^^  an  action  for  damages^  and 
which  resembles  the  suit  No.  20.4 1 7  in  many  more  important 
features.  There,  the  party,  against  whom  damages  were  awarded, 
was  held  to  become  the  owner  of  the  property,  even  though  his  or 
her  possession  in  the  first  instance,  had  been  acquired  hy  fraud. 
And  this  rule  was  applied  to  the  extent,  that  if  the  plaintiff  became 
subsequently  possessed  of  the  property,  he  was  liable  to  an  action 
for  its  recovery  by  the  former  defendant.  And  the  same  general 
rule  is  urged  in  support  of  the  doctrine,  viz.  that  by  payment  of 
damages,  the  chattel  had  been  transferred  to  the  defendant :  Qui 
litis  {Bstimationem  suffert^  emptoris  loco  habendtts  est.  Dig.  lib. 
25,  tit  2,  1.  22.  And  further  in  the  case  of  depositum  or  commo-^ 
datum :  In  depositi  vel  commodati  judido,  quanquam  dolo  adver* 
sarii  res  absit,  condemnato  succurri  solet,  ut  ei  actionibus  suis 
dominus  cedat.    Dig.  lib.  42,  tit.  ],  1.  12. 

This  doctrine  has  received  the  sanction  of  modem  writers  of 

« 

high  eminence. 

Voet  in  his  commentary  on  the  Pandects,  observes  that ''  the 
party  converting  property  to  his  own  use  becomes,  after  satisfy- 
ing the  damages,  the  proprietor  of  the  thing  converted,  aird  has 
his  action  for  the  possession  against  third  parties.''  Eavero  cesti' 
mixtions  prastita^  amovens  quidem  emptoris  loco  est^  domini- 
umque  nanciscitury  si  is  cui  €Bstimatio  soluta  dominus  fuerity  sic 
ut  ob  id  etiam  adversus  tertios  possessores  habeat  in  rem  actionem^^ 
Voet,  Com.  in  Pand.  ad  lib.  25,  tit.  2, 1.  22,  vol.  2.  p.  115. 

The  learned  Cujas  is  even  more  pointed  on  the  same  subject. 
^^Sed  sunt  quatuorvel  quinque  casus  quibus  Publiciana  datur  ad* 
versus  dominum ;  nee  obstat  agenti  exceptio  dominii.  Unus  est  in 
hoc  lege,  cujus  ratio  est  elegans  et  evidens :  nam  si  non  esset  efficax 
actio  Publiciana  adversus  dominum^  dominus  haberet  et  rem  et 
(Bstimationem,  (^uod  est  iniquum.  Imo  vere  ut  idem  Papinia- 
nus  injine  demonstrate  non  auditor  dominus  cum  quo  agitur  Pub^ 
liciana,  si  velity  ne  rem  restituat  omnia  retro  agere  et  retractare^ 
id  estf  si  paratum  se  esse  dicat  pretium  et  litis  (Bestimationem  res^ 
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Htuerey  se  malle  rem  qiuim  pretium,  pretiutn  redditurum,  modo  sibi 
res  non  aitferatur  PMiciana :  non  audietur,  quia  in  potestate  venr 
ditoris  non  est  recedere  a  venditione^  qutB  perfecta  est  invito  emp" 
tore :  litis  (Bstimatio  venditio  est.  .  .  .  ^  .  Emptor  est  qui  solvit  pre* 
tium  reiy  etiamsi  domitius  nonfecerit  pretium  rei^  sed  judex :  sunt 
necessarice  qucedam  venditiones.  Ergo  is  qu%  litis  (Bstimationem 
pertulity  actione  Publieianay  invito  domino,  rem  auferet!^  Cujas 
Com.  ia  lib.  12,  Queest.  iEtnil.  Pap.  ad  leg«  63.  vol.  4,  p.  289, 
G.  Oper. 

Merlin  affinns  the  same  principle  in  the  article  ^'  Du  Pret"  in 
the  Repertoires  "  Pur  le  moyen  d^un  telpaiement,  Temprunteur 
demeure  subrogi  atuc  actions  du  priteur  pour  revendiquer  la  chose, 
eorUte  ceuxquipeuvent  V avoir  entre  leurs  mains,  MerUn,  R^per*- 
toire,  vol.  13,  p.  34,  verba  "  Pr^t." 

The  opinion  of  Pothier  coincides  with  these  authorities* 
"  Lorsque  le  possesseur  qui,  par  safaute,  s*est  mis  hors  cf  Stat  de 
restituer  la  chose  revendiquee,  paie  au  proprUtaire  la  somme  & 
laquelle  ont  eti  regies  les  dommages  et  intirets,  le  proprietaire  est 
cense  lui  abandonner  tout  le  droit  quHl  a  dans  cette  chose^  (Test 
pourquoi  cet  anci^n  possesseur,  qui  d  payS,  peut,  comme  etant  aux 
droits  du  proprietaire  a  qui  il  a  pay 6  cette  somme,  exercer  a  son 
profit  et  a  ses  risques,  contre  les  tiers  qui  se  trouveraient  en  posses* 
sion  de  cette  chose,  Faction  de  revendication  que  le  proprietaire 
e&t  pu  eonercer;  et  si  le  proprietaire  qui  a  re^  la  somme  s*en 
trouvait  depuis  lui-mente  en  possession,  Pancien  possesseur  qui  lui 
a  paye  cette  somme,  serait  bien  fonde  h  intenter  contre  lui  la  cfe- 
mande, pour  la  luifaire  delaisser*^  He  cites  the  Digest  to  the 
eflfect.    Pothier,  Propri6t6.  No.  364. 

Nor  would  the  rule  of  the  civil  law  permit  the  original  proprie* 
tor,  who  had  repossessed  himself  of  the  chattel,  after  payment  of 
damages,  to  retain  it  on  the  ground  that  the  damages  were  inade-^ 
quale,  and  that  he  preferred  to  keep  the  property  and  return  the 
sum  paid.  Such  payment  had  made  an  absolute  transfer,  and 
under  no  circumstances  could  the  former  proprietor  be  permitted 
to  continue  as  owner,  when  thus  divested,.  The  opinion  of  Cu- 
jas cited  above  is  expressed  upon  this  point,  which  is  confirmed 
by  Pothier.  The  latter  author  in  the  place  just  above  quoted 
says :  *^  Le  proprUtaire  ne  serait  pas  mime  regu  en  ce  cas  de  ren* 

Vol.  IV.  32 
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dre  la  somme  quHl  a  re^ue^  pour  $e  dispenser  de  rendre  la  chose  i 
celui  de  qui  il  a  r^pti  la  somme.  Nee  facile  audiendus  erit^  ajoute 
de  suite  Papinietiy  si  velit  pecuniam  quam  ex  sevtentia  judicis 
periculo  judicati  recepit^  restituere.^^  Dig.  lib.  1.  63.  tit.  de  rei 
Tind. 

This  principle  is  again  referred  to  and  enforced  by  the  same 
author  in  his  treatise,  Des  contrats  de  Bienfcdsance.  Vemprun" 
tear  ay  ant  paye  au  prSteur  le  prix  de  la  chose  pritee^  est  suhroge 
aux  actions  de  preteurpour  la  revendiquer  centre  qui  U  en  trouve^ 
ra  en  possession :  et  en  se  la  faisant  delaissery  il  en  acquiert  la 
propriete,    Pothier,  Contrat  de  Bienfaisance,  No  68. 

Thus  by  the  civil  as  well  as  the  common  law,  the  defendant, 
on  satisfying  the  damages,  becomes  the  proprietor  of  the  thing 
converted.  The  defendants  in  warranty  in  the  suit  No.  20,417, 
having  paid  the  value  of  the  agreement,  as  it  was  assessed  by  the 
jury,  became  by  such  payment  the  owners  of  the  agreement,  and 
the  plaintiff,  having  accepted  the  price  which  the  judgment  of 
the  court  placed  upon  it,  is  barred  by  such  acceptance  from  seek- 
ing a  second  payment  of  its  value. 

But  if  the  suit  No.  20,417  be  considered  simply  as  to  the  in- 
ternal evidence  it  offers,  the  court  will  feel  itself  bound  to  apply 
the  rule,  that  the  damages  were  the  price  of  the  chattels,  and  trans- 
ferred the  property. 

1 .  The  petition  is  for  the  recovery  of  damages^  and  not  for  the 
thing.  The  plaintiff  abandoned  his  right  of  property  to  the  tor- 
tious converter,  and  sought  remuneration  only  in  the  award  of 
damages  by  the  court.  The  supposed  value  of  the  agreement 
was  set  out  in  the  petition,  and  it  was  this  supposed  value  which 
the  plaintiff  claimed  as  the  measure  of  his  damages.  So  that  the 
question  was  distinctly  presented  to  the  jury,  **  what  is  the  true 
Talue  of  the  agreement  to  the  plaintiff?"  But  having  thus  waived 
the  recovery  of  the  specific  chattel,  and  contented  himself  with 
being  paid  for  it  by  the  action  in  trover,  will  he  now  be  permitted 
to  assert  the  rights  which  he  himself  has  rejected  ? 

2.  The  plaintiff  having  sued  for  the  vaiue  of  the  agreement, 
offered  evidence  upon  the  trial  on  this  point.  It  was  upon  this 
evidence  that  the  verdict  and  judgment  were  founded :  and,  if  the 
plaintiff  is  now  dissatisfied  with  that  judgment,  he  must  attribute 
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it  to  the  proper  cause,  to  wit,  the  loose  and  improper  character  of 
the  evidence  he  introduced.  The  agreement  contained  mutual 
stipulations.  It  acknowledged,  at  least,  on  the  part  of  the  plain- 
tiffy  that  certain  sums  had  been  paid  which  were  to  be  deducted 
from  the  amount  found  due.  The  plaintiff  did  not  show  that  he 
had  performed,  or  was  ready  to  perform  his  part  of  the  agreement, 
which  alone  would  entitle  him  to  bind  the  defendants.  The  proof 
also  of  the  arbitration  and  award  was  entirely  deficient.  The  ar- 
bitration was  by  two  persons,  and  the  plaintifif  produced  but  one 
on  the  trial.  Nor  did  he  show  that  Joint  notice  had  been  given 
to  the  Luzenbergs,  or  to  their  agent,  of  the  award.  No  evidence 
was  offered  to  show  what  amounts  the  plaintiff  paid  the  heirs  of 
Livingston,  which  formed  one  of  the  items  stipulated  in  the  agree- 
ment to  be  paid.  But  the  principal  evidence  introduced  was  re- 
lative to  the  amount  of  costs  paid  by  the  plaintiff,  and  which  was 
allowed  him  by  the  jury.  The  jury  was  further  expressly  charged 
by  the  direction  of  the  plaintiff,  that  if  they  believed  the  plaintiff's 
witnesses,  they  were  bound  to  return  a  verdict  in  damages,  equcd 
to  the  value  of  the  plaintiff's  interest  in  the  agreement.  Upon  this 
charge  the  verdict  for  $5000  was  rendered.  The  plaintiff  was 
satisfied  with  the  verdict,  and  did  not,  as  he  might  have  done,  had 
it  been  against  law  or  evidence,  seek  to  disturb  it.  He  acknouf- 
lodged  satisfaction  upon  it.  Did  he  not  thereby  admit  that  the 
damages  returned  were  the  true  value  of  his  interest  ?  Had  he 
not  the  means,  had  it  been  otherwise,  to  correct  the  error  of  the 
jury  upon  a  new  trial  ?  And  having  assented  to  the  justice,  and 
acknowledged  satisfaction  of  the  judgment,  can  he  ask  of  this 
court  to  review  that  case,  and  make  up  to  him  the  supposed  de- 
ficiency ? 

The  condition  of  the  plaintiff  has  been  anticipated  by  the  civil 
law.  It  has  been  seen  that  he  would  not  have  been  permitted  to 
retain  the  property,  under  the  sense  of  the  paucity  of  the  damages. 
It  was  not  his  own  idea  of  his  interests,  which  would  always  be 
excessive,  which  determined  the  amount  the  defendants  had  to 
pay,  but  it  was  the  judgment  of  the  court.  It  was,  in  the  words 
of  Pothier,  *'  la  somme  h  taquelle  ant  ete  regies  les  dommages  et 
interits,^^  that  the  defendant  had  to  satisfy  as  its  value.    And  the 
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expression  of  Papinian,  cited  in  the  Digest  is  the  same,     Pecunu 
amt  quam  ex  senterUia  judiois  periculo  judicati^  recqrit^ 

Even  if  the  court  were  conyinced  that  full  justice  had  not  been 
done  to  the  plaintiff  in  the  former  suit,  it  would  be  bound  to  apply 
that  salutary  principle  of  the  civil  law  to  this  case  2  '*  Ret  judi^ 
catcB  natura  est^  ut  Ht  imrnutabilis^  etiamsi  male  judicatum  sit.*^ 
But  it  is  clear,  that  this  case  comes  within  the  equitable  principle 
cited  in  notis  Gothofredi  on  the  action  *'  depoHti/^  in  the  Digest, 
'^jEquitas  hcec  ratumem  habet  ut  scU,  qui  depamit^  ieneatur  ei 
cedere  actiones^  quia  est  iniquum  %U  res  suas  a  depositario  recupe* 
ret,  et  pretium  rei  simul  accipiat.  Dig.  lib.  42,  tit.  1,  ad  leg.  12, 
in  notis,  Goth.  No.  2. 

MoRPHY,  J.  On  the  tenth  of  March,  1832,  the  widow  Fort, 
now  the  wife  of.  Charles  A.  Luzenberg,  sold  to  Benjamin  Story 
an  undivided  moiety  of  a  parcel  of  ground,  for  the  sum  of  fifty 
thousand  dollars  payable  in  five  years,  and  bearing  interest  at  Uie 
rate  of  seven  per  cent  per  annum.  The  purchaser  having  been 
evicted  of  a  part  of  the  premises,  under  a  judgment  of  the  United 
States  Circuit  Court  for  the  Eastern  District  of  Louisiana,  rent 
dered  in  a  suit  brought  against  him  by  the  late  Edward  Livings 
ston,  instituted  an  action  against  his  vendor,  Mary  Luaenberg,  in 
1839,  to  be  compensated  for  the  loss  of  the  property,  the  rents, 
costs,  &c.  Pending  this  suit,  an  agreement  in  writing  was  en-» 
tered  into  between,  and  was  signed  by,  Benjamin  Story  and  the 
said  Charles  A.  Luzenberg  and  his  wife,  for  the  purpose  of  mak^ 
ing  an  amicable  adjustment  of  all  Story's  claims  for  and  on  ac^ 
count  of  the  property  bought,  and  lost  by  eviction.  Among  other 
stipulations  it  was  agreed,  that  Thomas  Banks  and  Peter  Laidlaw 
should  be  appointed  to  fix  the  relative  value  of  the  portion  of  the 
property  recovered  by  the  heirs  of  Liviogston ;  that  the  value 
thus  fixed,  together  with  one  moiety  of  all  the  rents  and  costs  paid 
by  Story,  with  interest  at  the  rate  of  seven  per  cent  per  annum 
from  the  date  of  the  eviction  to  that  of  the  agreement,  should  con^ 
stitute  the  measure  of  the  purchaser's  claim ;  and  that  when  their 
indebtedness  should  be  thus  ascertained,  the  said  Charles  A« 
Luzenberg  and  his  wife,  should  confess  a  judgment  for  the  amount 
thereof  in  favor  of  Story,  payable  in  fifteen  ^qual  and  annual  in- 
stalmems,  bearing  an  interest  of  seven  per  cent  per  annum  from 
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the  rendition  of  the  judgment  until  paid.    A  short  time  after,  the 
defendant's  counsel,  Lucius  C.  Duncan,  Esq.,  called  upon  the 
counsel  of  Story,  and  asked  of  him  to  band  him  his  duplicate  of 
the  articles  of  agreement  entered  into  between  their  clients,  stat« 
ing  that  his  copy  of  the  same  could  not  be  procured  at  that  time. 
The  paper  was  handed  to  Lucius   C*  Duncan.    On  the  next 
morning  he  informed  Storjr's  counsel  that  Luzenberg  and  his  wife 
had  become  dissatisfied  with  him,  and  that  he  was  no  longer  their 
attorney ;  that  he  had  left  the  agreement  with  them,  but  that  he 
would  get  it  back  and  return  it  to  him ;  this  not  having  been  done, 
after  repeated  demands,  a  suit  was  brought  against  Duncan, 
claiming  of  him  damages  to  the  extent  of  $62,600,  on  the  ground 
that  he  had  converted  the  agreement  to  his  own  use,  and  refused 
to  return  it  according  to  his  promise  and  undertaking.    Duncan, 
after  various  matters  of  defence,  stated  that  Luzenberg  and  wife, 
when  they  .employed  other  counsel  in  their  suit  against  Story,  re- 
tained in  their  possession  all  the  papers  belonging  to  the  case, 
and,  among  them,  the  articles  of  agreement  that  he  had  handed  to 
them  at  their  request.    He  prayed  that  they  might  be  cited  to  de- 
fend him  in  the  suit,  and  to  produce  the  agreement  so  delivered 
to  them,  and  that  he  be  held  harmless.     Luzenberg  and  wife  filed 
separate  answers  pleading  various  matters,  but  both  acknowledg- 
ing that  they  had  signed  the  articles  of  agreement,  which  they  say 
were  represented  to  them,  by  their  counsel,  as  a  mere  project  of  an 
agreement,  not  binding  on  them.    They  both  aver  their  readiness 
to  answer  to  any  suit,  which  Story  may  think  proper  to  institute 
against  them  in  relation  thereto,  and  their  willingness  to  produce 
on  the  trial  the  duplicate,  from  which  it  is  admitted  that  their  sig- 
natures had  been  cut  off  by  Mrs.  Luzenberg.    There  was  a  ver- 
dict and  judgment  in  that  suit  for  $5000  in  favor  of  Story  against 
Duncan,  and  one  for  the  same  sum  in  favor  of  Duncan  against 
his  warrantors  Luzenberg  and  wife,  which  judgments  were  satis- 
fied.   The  present  action  is  now  brought  to  obtain  the  specific 
execution  of  the  agreement,  the  material  parts  of  which  have  al- 
ready been  stated.    The  petition  alleges  that  Thomas  Banks  and 
Peter  Laidlaw  have  made  the  estimate  therein  contemplated,  from 
which  it  appears  that  plaintiff's  loss  on  the  land  purchased  for  the 
portion  of  which  he  has  been  evicted^  is  $33,500,  and  that  the 
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moiety  of  the  sum  he  has  paid  to  the  heirs  of  Livingston  for  the 
rents  and  the  costs,  amounts  to  $22,424>  forming  the  aggregate 
amount  of  $55,924,  for  whioh  judgment  is  prayed  in  solidoy 
against  the  defendants,  with  interest  at  seven  per  cent  per  annum 
from  the  5th  of  June,  1839.  To  this  demand  a  peremptory  ex- 
ception was  filed,  setting  up  as  a  bar  to  it  the  judgment  in  the 
suit  against  Duncan,  to  whioh  the  defendants  were  made  parties, 
and  in  which  the  plainti£f  obtained  the  sum  of  five  thousand  dol- 
lars as  the  value  of  the  instrument  of  writing  or  agreement  de«> 
scribed  in  his  petition,  and  alleged  to  have  been  convened  by  the 
said  Duncan  to  his  own  use.  From  a  decision  of  the  Judge  be- 
low sustaining  this  exception,  the  plaintiff  prosecutes  the  present 
appeal. 

A  number  of  highly  respectable  authorities  have  been  quoted 
by  the  appellees'  counsel,  in  support  of  the  well  known  rule,  that 
on  a  recovery,  in  an  action  of  trespass  or  trover,  of  the  value  of  a 
specific  chattel,  the  title  to  it  is  altered  by  the  recovery,  and  is  trans- 
ferred to  the  defendant  by  operation  of  law.  The  maxim,  solutio 
pretii  emptionis  loco  habetur^  belongs*  it  is  believed,  to  almost  every 
system  of  jurisprudence,  being  founded  in  justice  and  in  reason, 
which  are  the  bases  of  all  laws.  As  far  back  as  the  year  1818 
this  court  held,  in  Jourdan  v.  Paiton^  that  if,  for  an  injury  done 
to  her  slave,  the  plaintiff  recovers  his  full  price  or  value,  the 
property  is  transferred  to  the  defendant  on  payment  of  the  judg- 
ment. 5  Mart.  617.  The  principles  relied  on  by  the  appellees 
being  then  incontrovertible,  the  question  in  this  case  appears  to 
us  to  be  entirely  one  of  fact :  Did  the  jury  assess  and  award  to 
the  plaintiff  in  the  suit  pleaded  in  bar,  the  value  of  the  agreement 
alleged  to  have  been  converted  by  Duncan  ?  From  the  plead- 
ings, the  evidence  in  the  record,  and  all  the  attending  circum- 
stances, we  believe  that  they  did  not,  and  that  the  damages  of 
$5000  were  allowed,  not  for  the  value  of  the  instrument  of  writ- 
ing, or  of  the  claims  which  could  be  enforced  under  it,  but  for  its 
temporary  conversion.  It  is  true  that  the  Judge,  in  his  charge, 
instructed  them,  that  they  were  authorized  by  law  to  find  a  ver- 
dict against  the  defendants  to  the  extent  of  Mrs.  Luzenberg's  lia- 
bility to  Story  under  the  contract.  This,  .they  properly  refrained 
from  doing,  the  paper  having  been  surrendered  on  the  trial  al- 
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though  in  a  state  of  mutilation,  and  the  warrantors  having  ayerred 
their  readiness  to  litigate  their  rights  with  the  plaintiff,  in  relation 
thereto,  in  any  suit  he  might  think  proper  to  institute  against  them. 
These  averments  were  evidently  intended  by  the  defendants  to 
mitigate  the  damages  against  Duncan,  who  had  called  them  in 
warranty,  as  being  in  possession  of,  and  refusing  to  surrender  the 
agreement,  and  they  produced  the  desired  effects     But  for  these 
averments,  and  the  production  of  the  contract  upon  which  the 
present  action  is  brought,  the  jury  might,  and  probably  would 
have  given  a  verdict  for  the  whole  amount  of  the  defendants'  lia- 
bility to  Story,  which  they  would  have  had  to  discharge  without 
having  the  benefit  of  the  long  terms  of  payment,  and  the  other 
facilities  secured  to  them  by  the  agreement.    These  averments 
may  be  viewed  in  the  light  of)  and  must  have  the  effect  of  a  reser- 
vation, securing  to  the  plaintiff  the  right  which  he  would  not  per- 
haps otherwise  have  had,  of  urging  his  claims  against  the  defend* 
ants,  under  the  agreement)  in  a  subsequent  suit.    It  is  clear  that  it 
was  so  understood  by  the  jury  when  they  awarded  an  amount  of 
damages,  which  no  one  at  that  time  supposed  to  be  an  assessment 
of  the  value  of  the  agreement,  or  of  the  claims  of  the  plaintiff  under 
it.    The  warrantors  struggled  to  obtain  a  new  trial,  and  failing  in 
that  attempt,  they  took  a  suspensive  appeal.     It  is  true  that  this 
appeal  was  afterwards  abandoned,  and  the  judgment  satisfied ; 
but  not,  perhaps,  until  it  had  occurred  to  them  that,  by  the  payment 
of  its  amount,  they  might  possibly  succeed  in  setting  it  pp  as  a 
bar  to  any  further  claim  on  the  part  of  the  plaintiff.    It  has  been 
held  that  in  an  action  of  trover  for  a  permanent  conversion,  it  is 
competent  to  the  plaintiff  to  show  that  the  damages  were  given 
merely  for  the  temporary  conversion,  and  not  as  the  value  of  the 
chattel.    3  Starkie,  p.  I50S  and  note   (z)  ed.  of  1828.    In  the 
present  instance  we  are  satisfied,  from  all  the  circumstances  of  the 
case,  that  the  damages  awarded  were  only  for  the  temporary  con- 
version of  the  contract  or  agreement,  and  that,  after  having  made 
averments  tending  thus  to  mitigate  the  damages,  and  reserving,  in 
some  manner  the  plaintiff's  right  to  bring  the  present  suit,  the 
defendants  should  not  be  permitted  to  set  up  a  plea  inconsistent 
with  such  averments,  and  thus  evade  a  fair  investigation  of  plain- 
tiff's  claims  against  them. 
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It  is  therefore  ordered  that  the  judgment  of  the  District  Court 
be  reversed ;  that  the  exception  set  up  by  the  defendants  be  orer-* 
ruled ;  and  that  this  case  be  remanded  for  fuither  proceedings. 
The  appellees  to  pay  the  costs  of  this  appeaL 


Bacon  Tait  t).  JoflK  L.  Liswis,  Sxecutof. 

A.pi'EAL  from  the  Court  of  Probates  of  New  Orleans,  Bermu* 
deZy  J. 

G.  StratObridge,  for  the  appellants 

Roselius,  for  the  defendant. 

Simon,  J.  The  present  case  was  before  tis^  last  yeiar,  upon  cer^- 
tain  exceptions  which  were  overruled,  and  it  was  remanded  with 
directions  to  the  defendant  to  answer  to  the  merits.  2  Robinsoni 
351.  The  mandate  of  this  court  was  fildd  in  the  court  below, 
and,  it  hiving  been  subsequently  shown,  that  the  defendant  had  not 
complied  with  our  directions  by  filing  his  answer,  a  judgment  by 
default  was  moved  for,  and  entered  against  him. 

On  the  motion  made  by  the  plaintiff's  counsel  for  the  confirma'^ 
tion  of  the  judgment  by  default  previously  taken,  he  attempted  to 
establish  his  demand  by  certain  written  evidence  which  was 
deemed  insufficient  by  the  court  a  qua^  whereupon  a  judgment  of 
nonsuit  was  rendered  against  him,  which  we  are  called  upon  to 
reverse. 

A  motion  has  been  made  by  the  appellee  for  a  dismissal  of 
the  appeal,  on  the  ground,  that  the  appellant  has  never  applied  to 
the  court  below  for  an  appeal  from  the  judgment  rendered  in  this 
suit ;  and  that  the  appeal  is  prayed  for,  and  granted  in  a  different 
case  from  that  brought  up  in  the  present  record. 

On  referring  to  the  petition  of  appeal,  it  is  therein  stated :  **  that 
there  is  error  in  the  judgment  rendered  in  the  matter  of  the  oppo- 
sition  of  Bacon  Tait,  to  the  account  of  James  Lewis,  Executor, 
whereby  he  is  aggrieved  and  prays  that  an  appeal  be  allowed,  &c. 
The  present  suit  is  one  in  the  ordinary  form,  by  petition  and  cita- 
tion, founded  on  a  judgment  formerly  rendered  in  Virginia  against 
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the  administrator  of  De  Eude'a  estate,  wherein  the  plaintiff  prays 
that  the  executors  of  the  deceased  may  be  condemned  to  pay  the 
amount  of  the  judgment  above  stated,  by  preference,  out  of  the  pro- 
ceeds of  certain  partnership  funds.  We  have  looked  in  vain  in 
the  record,  for  an  account  rendered  by  the  defendant  Lewis,  to 
which  opposition  may  have  been  made  by  the  plaintiff;  and  from 
the  pleadings  in  the  case,  and  the  proceedings  had  on  the  trial,  it 
does  not  appear  to  us  that  any  account  filed  by  Lewis  as  execu- 
tor, was  ever  made  the  subject  matter  of  this  controversy.  Indeed, 
it  is  clear  that  the  present  suit  is,  so  far,  unconnected  with  any 
account  filed  or  to  be  filed  by  the  defendant,  and  that  the  petition 
of  appeal  brought  up  with  the  record,  does  not  relate  to  the  matter 
decided  upon  by  the  court  below.  If  so,  this  case  is  not  before 
us ;  as  it  does  not  appear  that  any  appeal  was  ever  taken  from 
the  judgment  submitted  to  our  consideration ;  and  from  the  cir- 
cumstance of  the  plaintiff's  counsel  arguing  his  case  upon  the 
merits,  notwithstanding  the  motion  to  dismiss,  without  applying  to 
this  court  for  the  issuing  of  a  writ  of  certiorari^  we  are  induced  to 
believe  that  no  petition  of  appeal  from  the  judgment  brought  up 
was  ever  presented  to  the  lower  court,  upon  which  the  action  of 
the  inferior  judge  was  ever  required  and  obtained.  The  motion 
to  dismiss  must  be  sustained. 

Appeal  dismissed. 


Jbdsdiah  Leeds  and  another  v.  William  Debuys. 

An  exception  that  the  petition  and  citation  were  not  drawn  or  Berved  in  the  French 
language,  the  maternal  tongue  of  the  defendant,  must  be  pleaded  in  limine  lUis^  or 
it  will  be  considered  as  waited.  It  will  be  too  late  after  a  judgment  by  default  has 
been  con6rmed,  though  the  judgment  of  confirmation  has  not  been  signed. 

Where  a  judgment  by  default  has  been  obtained  on  a  claim  exceeding  fire  hundred 
dollars,  it  may  be  confirmed  on  the  testimony  of  a  single  witness,  the  fact  of  the 
debt  not  being  denied  being  a  corroborating  circumstance.  The  possession  of  the 
note  sued  on,  may  be  also  viewed  as  a  corroborating  circumstance'. 

Vol.  IV.  33 
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Appeal  from  the  Commercial  Court  of  New  Orleans,  WaUs, 
J. 

Bradford^  for  the  plaintiffs. 

Mazureau,  for  the  appellant. 

Martin,  J.  The  defendant  is  appellant  from  a  judgment  by 
default,  afterwards  made  final.  He  complains  that  the  first  Judge 
erred  in  overroling  his  motion  to  have  all  the  proceedings  set 
aside,  on  the  affidavit  of  his  attorney,  that  he  is  a  native  of  New 
Orleans,  born  from  French  parents,  and  that  he  speaks  the  French 
language  as  his  native  tongue ;  the  petition,  the  copy  thereof,  and 
the  citation  having  been  drawn  and  served  in  the  English  lan- 
guage only.  The  setting  aside  of  the  proceedings  was  claimed 
under  the  Code  of  Practice,  arts.  172,  178,  179.  The  first  Judge 
was  of  opinion  that  the  right,  is  one  of  those  which,  like  domicil 
alienage,  official  exemption,  &c.,  must  be  urged  in  limine  litis^  or 
will  be  considered  as  waived. 

The  judge  did  not  err.  Before  a  court  permits  a  Judgment  by 
default  to  be  made  final,  it  must  be  satisfied  that  the  defendant 
has  been  duly  cited ;  but  it  suffices  that  it  appears  that  he  was  so 
by  the  inspection  of  the  citation  and  return.  If  there  be  any  cir- 
cumstance which  can  lead  the  court  to  a  different  conclusion,  the 
party  who  has  an  interest  to  avail  himself  of  it,  must  place  it  on 
the  record  in  due  time.  If  he  neglects  to  do  so,  he  must  bear  the 
consequence.     Unicuique  sua  mora  nocet. 

On  the  merits,  the  debt  was  fully  proved  by  one  witness.  It 
is  true  it  is  for  more  than  $500 ;  and  we  believe  that  the  absence 
of  a  denial  of  the  debt  is  a  circumstance  which  corroborates  the 
testimony.  To  this  may  be  added  the  possession  of  the  note  by 
the  plaintiffs.    7  La.  181. 

Judgment  affirmed. 
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Cornelius  J.  Meeker  t;.  Samuel  Galpin  and  another. 

SospensiTO  appeal,  but  no  statements  of  facts,  though  the  evidence  was  not  reduced 
to  writing,  and  appeal  dismissed  for  insufficiency  of  the  secarity.  A  devolutive  ap- 
peal having  been  taken  after  the  lapse  of  the  time  for  a  suspensive  appeal,  a  state- 
ment of  facts  was  made  out  by  the  court  accoiding  to  law.  On  a  motion  to  dismiss 
on  the  ground  that  the  statement  was  made  too  late  :  Hdd,  that  the  statement  was 
made  in  time,  and  that  such  statement  may  be  made  at  any  time  after  judgment 
signed,  provided  it  be  before  the  appeal,  (C.  P.  602,)  which  might  have  been  taken 
at  any  time  within  a  year,  from  the  date  of  the  judgment. 

After  a  suspensive  appeal,  and  execution  issued  on  account  of  the  ineufficiency  of  the 
security,  a  devolutive  appeal  may  be  obtained,  after  the  ten  days  have  elapsed,  with- 
out any  order  formally  setting  aside  the  former,  which  becomes  inoperative  by  the 
mere  failure  of  the  party  to  comply  with  the  terms  on  which  it  was  granted. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  WatiSy  J. 

Benjamin^  for  the  plaintiff. 

Emers(m,  for  the  appellants.  A  statement  of  facts  made  out 
before  the  appeal,  but  ten  months  after  judgment,  is  in  season. 
Union  Bank  v.  Williams  et  ah  16  La.  237. 

There  is  no  proof  on  record  of  Galpin's  bankruptcy,  or  of  his  be- 
ing in  failing  circumst  ances.     His  declining  to  pay  the  first  draft 
is  no  proof  of  the  fact,  and  he  justly  refused  or  neglected  to  pay 
the  others,  as  the  plaintiff  had  withdrawn,  by  sequestration,  the 
very  funds  on  which  Galpin's  acceptances  were  based. 

But  suppose  he  were  in  insolvent  circumstances.    A  merchant 
who  is  in  failing  circumstances,  and  even  under  protest,  may  still 
sell  and  dispose  of  his  property  to  a  bona  fide  purchaser.     Syndic 
of  McManus  v.  Jewett^  6  La.  638.      Same  case,  9  L?i.  171. 
Thompson  v.  Gordon,  12  La.  260,  263,  264. 

The  sale  was  bona  fide  for  a  good  consideration ;  for  the  defend- 
ant Morehead  assumed  part  of  Galpin's  debts,  and  does  not  appear, 
to  have  been  a  creditor,  nor  does  the  plaintiff  appear  to  have  been 
injured  Tjy  the  sale.  For  aught  in  the  record,  Galpin  was  at  the 
institution  of  the  suit,  and  now  is,  abundantly  able  and  ready  to  sat- 
isfy all  just  claims  against  him. 

Fraud  is  never  presumed  except  in  cases  of  bankruptcy.    It 
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must  be  proved  both  in  the  vendor  and  vendee,  with  the  addition 
that  the  alienation  has  produced  an  injury  to  the  creditors.  Bau- 
dm  V.  Roliffj  1  Mart.  N.  S.  165,  176,  177. 

Creditors  cannot  attack  the  acts  of  their  debtors  unless  they  are 
injured  by  them.  Hence  they  must  show  (hat  sufficient  does  not 
remain  to  pay  their  claims.  Semple  v.  Fletcher^  3  Mart  N.  S. 
386.     Civil  Code,  arts.  1973,  1974. 

A  sale  from  a  father  to  his  son,  who  assumed  part  of  his  father's 
debts,  is  good ;  even  if  made  to  defraud  creditors,  and  though  the 
vendor  was  insolvent  at  the  time  of  the  sale.  Maurin  <^  Co.  v. 
Ronquet  et  al.  19  La.  594. 

A  sale.by  a  debtor  on  the  eve  of  insolvency,  of  moveable  pro- 
perty, will  not  be  deemed  in  fraud  of  creditors,  when  it  appears  by 
the  evidence  to  have  been  made  for  cash.  Wright  v.  His  Credi- 
tors, 12  La.  308. 

Persons  who  are  not  creditors  of  an  insolvent,  may  purchase 
and  receive  transfers  of  his  property  after  he  is  in  failing  circum- 
stances, and  when  they  appear  to  be  purchasers  for  a  valuable 
consideration  and  in  good  faith,  creditors  cannot  complain. 
Dwight  and  Hartman  v.  Bemiss  et  al.  16  La.  150. 

MoRPHY  J.  This  action  is  brought  on  four  bills  of  exchange 
accepted  by  the  defendant  Samuel  Galpin,  in  favor  of  plaintiff, 
amounting  to  $1225  84,  and  on  an  open  account  for  $423  79.  It 
is  alleged  that  those  bills  were  given  in  payment  of  the  price  of 
fifty-seven  kegs  of  butter  sold  to  Samuel  Galpin,  yet  in  the  store 
and  possession  of  the  debtor,  and  subject  to  the  vendor's  privilege, 
to  which  the  petitioner  is  entitled  as  the  holder  of  said  drafts.  It 
is  further  alleged  that  Galpin  has  become  insolvent  and  unable  to 
meet  his  engagements  ;  that  in  order  to  deprive  his  creditors  of 
their  just  claims  he  has  made,  within  the  last  eight  days,  a  col- 
lusive, fraudulent,  and  simulated  sale  to  W.  G.  Morehead  of  all 
his  property  and  effects,  consisting  of  the  stock  in  trade  of  the 
store  occupied  by  him ;  that  Morehead  was  the  clerk  of  Galpin, 
and  without  any  means  to  purchase ;  that  the  sole  object  and  in- 
tention of  the  sale  was  to  cover  the  property,  and  put  it  beyond  the 
reach  of  his  creditors,  untillt  could  be  converted  into  cash;  that 
part  of  the  stock  so  conveyed  was  the  merchandize  on  which  the 
the  plaintiff  has  a  privilege  ;  that  Galpin  possesses  no  property 
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whatever  except  that  thus  fraudulently  assigned ;  and  that  the 
petitioner  fears,  that  during  the  pendency  of  the  suit,  the  defend- 
ants will  dispose  of  the  goods,  unless  they  be  sequestered.  The 
petition  concludes  with  a  prayer  for  a  sequestration,  for  judgment 
against  Galpin,  and  for  the  rescission  of  the  sale  of  his  stock  in 
trade  to  Morehead,  &c.  The  defendants  ^led  separate  answers 
pleading  the  general  issue,  denying  the  fraud  and  collusion  charg- 
ed in  the  petition,  and  avering  that  the  sale  from  Galpin  to 
Morehead  was  a  bona  fide  transaction,  in  which  a  valuable  consid- 
eration had  been  given  by  the  purchaser,  &c.  There  was  a  judg- 
ment below  for  the  amount  claimed,  and  for  the  rescission  of  the 
sale.    The  defendants  have  appealed. 

A  motion  to  dismiss  this  appeal  was  made  on  the  ground  that 
tliere  wasno  statement  of  facts ;  the  one  appearing  on  the  record  hav 
ing  been  made  too  late,  and  contrary  to  law.  The  record  shows 
that  a  suspensive  appeal  was  first  taken  without  any  statement  of 
the  evidence  having  been  made,  but  that,  on  a  motion  to  that  effect, 
the  judge  ordered  an  execution  to  issue,  notwithstanding  the  ap- 
peal, on  the  ground  that  the  security  furnished  by  the  appellants 
was  insufficient.  A  few  weeks  after,  other  counsel  employed  by 
defendants  with  a  view  to  a  devolutive  appeal,  applied  to  the  plain- 
tiffs counsel  to  join  him  in  making  out  a  statement  of  facts.  On 
the  refusal  of  the  latter  to  do  so,  the  counsel  made  out  one  from 
information  derived  from  the  witnesses  sworn  on  the  trial,  and 
submitted  it  to  the  judge,  who  adopted  it  with  some  slight  correc- 
tions.   A  devolutive  appeal  was  then  prayed  for  and  granted. 

The  Code  of  Practice  has  fixed  no  time  for  making  out  a  state- 
ment of  facts ;  but  from  the  words  of  article  602  it  is  clear  that  it 
must  be  at  least  before  an  appeal  is  taken,  for  it  is  to  be  procured, 
says  that  article,  by  the  party  intending  to  appeal.  This  court 
has,  therefore,  held,  that  a  statement  of  facts  can  be  made  at  any 
time  after  the  judgment  is  signed,  provided  it  be  before  the  ap- 
peal. 8  Mart.  N.  S.  303.  16  La.  138,  237.  It  is  urged  that  in 
this  case  it  was  too  late  to  make  a  statement  of  facts,  after  the  first 
appeal  was  granted,  and  that  the  second  appeal  was  improperly 
allowed,  the  first  not  having  been  set  aside.  It  is  true  that  the 
first  order  was  not  formally  set  aside,  but  it  became  inoperative 
from  the  failure  of  the  defendants  to  comply  with  its  terms,  and 
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no  appeal  could  have  been  brought  up  under  it.  2  La.  86.  After  the 
ten  days  and  during  one  year  from  the  date  of  the  judgment,  the 
defendants  were  entitled  to  a  devolutive  appeal,  to  d)tain  which  it 
was  necessary  for  the  judge  to  give  an  order  fixing  the  amount 
sufficient  to  cover  costs,  and  accepting  good  and  sufficient  securi- 
ty. To  make  good  this  appeal,  we  think  the  defendants  were  yet 
in  time  to  make  out  a  statement  of  facts. 

On  the  merits,  we  assent  to  the  conclusion  to  which  the  judge 
below  arrived.  l*he  sale  from  Galpin  to  Morehead,  his  clerk, 
although  apparently  for  a  valuable  consideration,  appears  to  us 
also  to  have  been  a  simulated  one.  No  attempt  has  been  made  to 
show  from  what  source  Morehead  derived  the  means  of  purchasing 
the  stock  in  trade  of  his  employer,  from  whom  he  had  been  receiv- 
ing, up  to  the  time  of  the  sale,  a  salary  of  about  $35  per  month ; 
and  after  the  sale  Galpin  remained  in  possession  of  the  store,  act- 
ing apparently  as  the  clerk  of  his  former  clerk.  As  to  the  insol- 
vency of  Galpin,  the  allegation  that  he  possessed  no  property 
whatever,  except  that  conveyed  to  his  clerk,  has  not  been  disprov- 
ed. This  sufficiently  shows  that  the  petitioner  would  have  been 
injured  by  the  sale.     Civil  Code,  arts.  1966,  1980. 

Judgment  affirmed. 


John  Batard  and   others   v.   Thb    Girard    Bank  of  Phila 

BELPHIA. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts^  J. 

T.  Slidell  and  Rawhy  for  the  plaintiffs. 

Halsey^  for  the  appellants. 

Garland,  J.  The  plaintiffs  allege  that  one  Charles  McAllister 
of  Philadelphia,  drew  a  draft  on  them  at  thirty  days  sight,  for 
$7,300,  in  favor  of  ihe  defendants,  which  was  accepted  for  the 
accommodation  of  the  drawer,  and  that  a  consignment  of  Texas 
notes  was  made  by  McAllister  to  the  plaintiffs,  to  meet  the  draft. 
It  is  further  alleged,  that  the  Girard  Bank,  in  the  event  of  the  said 
Texas  notes  not  realizing  enough  to  cover  the  draft,  agreed  to 
guaranty  the  plaintiffs  against  the  payment  of  the  same,  or  in- 
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demQify  them  in  case  of  payment.  The  defendants  deny  that 
there  was  any  such  guarantee,  or  assumpsit.  It  is  further  stated 
that  the  draft  was  taken  from  McAllister,  in  payment  of  a  debt  he 
owed  the  Bank,  f6r  his  accommodation,  and  that  the  Bank  is  in  no 
manner  liable  for  the  amount. 

The  evidence  shows,  that  Nicholas  Biddle  had  obtained  a  loan 
from  the  Girard  Bank,  on  the  pledge  or  deposite  of  certain  rail« 
road  stock,  the  proceeds  of  which,  not  being  sufficient  to  pay  the 
debt,  Texas  notes  to  a  large  amount  were  deposited  as  a  security 
for  the  balance.     McAllister  was  the  broker,  or  agent  of  Biddle  in 
managing  this  business,  and  he  gave  his  checks  for  the  money, 
and  was  charged  with  them  on  the  books  of  the  Bank.     He  was 
credited  with  the  amount  realized  by  the  sale  of  the  railroad  stock ; 
and  for  the  purpose  of  paying  the  balance,  he,  with  the  assent  of 
Biddle  and  the  Bank,  withdrew  the  Texas  notes,  which   were 
pledged,  and  forwarded  them  to  the  plaintiffs  to  be  sold,  and  on 
the  faith  of  them  drew  the  bill  in  question,  which  was  accepted 
and  paid.  -  McAllister  in  his  testimony  says  positiyely,  that  it  was 
understood  and  agreed  on  at  the  time  the  draft  was  drawn,  that 
the  defendants  should  provide  the  means  of  paying  it,  in  case  the 
Texas  notes  should  not  sell  for  enough  to  meet  it.    Lewis,  the 
Cashier  of  tlie  Bank,  says  that  there  was  no  such  agreement  or 
understanding.    It  is  also  shown,  that,'at  the  time  the  draft  was 
drawn  and  sent  to  the  Bank,  a  memorandum  was  sent  with  it, 
stating  that  the  Bank  was  to  provide  for  the  draft,  in  the  event  of 
the  Texas  notes  not  being  sufficient  to  meet  it,  which  the  Presi- 
dent and  Cashier  refused  to  sign.     When  the  plaintiffs  accepted 
the  draft  they  had  no  information  from  McAllister  or  the  defend- 
ants, that  the  latter  would  be  in  any  manner  responsible  to  them 
for  it.    They  accepted  on  the  faith  of  the  Texas  notes  and  Mc- 
Allister's responsibility,  and  for  his  accommodation,  as  is  special- 
ly alleged.    After  they  informed  McAllister  of  the  improbability 
of  selling  the  Texas  notes,  he  then  informed  them  of  the  guarantee 
by  the  Bank,  and  told  them  to  draw  on  him,  or  Biddle,  or  Lewis, 
the  Cashier  of  the  Bank,  to  raise  the  money  they  had  paid.    They 
drew  on  McAllister  himself,  who  failed  to  pay,  and  the  amount  is 
now  claimed  from  the  Bank  on  the  alleged  guarantee. 
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The  court  below  gave  judgment  for  the  plaintiffs,  and  the  de- 
fendants have  appealed. 

This  judgDoent  is  attempted  to  be  sustained  on  two  grounds, 
first,  of  the  alleged  guarantee,  and  secondly,  of  the  money  haying 
been  paid  and  expended  by  the  plaintiffs  for  the  usd  of  the  de- 
fendants. 

Upon  the  first  ground,  we  have  to  remark  ; — that  there  is  but 
one  witness  on  the  part  of  the  plaintiffs  to  prove  any  guarantee  of 
the  draft,  that  is,  McAllister  the  drawer,  and  his  testimony  is  con- 
tradicted by  Lewis,  the  Cashier  of  the  Bank.  The  plaintiffs 
when  they  accepted  did  not  do  so  on  the  faith  of  a  guarantee. 
They  were  not  at  the  time  told,  that  if  the  Texas  funds  should 
prove  insufficient,  the  Bank  would  protect  them.  They  state  that 
they  accepted  the  draft  for  McAllister's  accommodation,  who  was 
their  correspondent  in  Philadelphia.  But  it*  is  the  duty  of  the 
plaintiffs  to  make  but  their  case ;  and  it  is  now  well  settled,  that 
when  the  facts  are  doubtful,  judgment  must  be  given  against  the 
party  holding  the  affirmative  of  the  issue.  2  Mart.  N.  S.  494. 
.  The  attempt  to  prove  a  guarantee  of  the  draft  by  the  defendants 
is  sustained  by  but  one  witness,  without  any  corroborating  circum* 
stances ;  and  his  testimony  is  contradicted  by  another  witness, 
who  we  must  suppose  equally  credible. 

The  second  ground,  on  which  the  judgment  is  sought  to  be 
maintained,  is  not,  in  our  opinion,  more  tenable  than  the  first. 
There  is  no  proof  that  the  plaintiffs  paid  the  draft  to  accommodate 
the  defendants.  On  the  contrary,  they  allege  that  they  accepted  it 
for  the  accommodation  of  the  drawer,  who  appears  on  the  books  of 
the  Bank  to  be  a  debtor  to  the  amount  of  it,  though  the  evidence 
shows  that  he  was  only  nominally  so.  Biddle  was  the  real  debtor  ; 
but  this  is  not  material,  as  a  debt  was  really  owing  to  the  Bank, 
and  the  draft  was  given  for  the  purpose  of  paying  it.  The  defend- 
ants used  no  improper  means  to  induce  the  plaintiffs  to  pay  this 
draft ;  and  we  see  no  such  equity  existing  in  their  behalf,  as  to  in- 
duce us  to  compel  a  refunding  of  money,  paid  for  the  accommo- 
dation of  a  correspondent  and  friend.  The  counsel  for  the  plain- 
tiffs have  urged  that  McAllister  was  the  agent  and  broker  of  the 
Bank,  as  well  as  of  Biddle,  and  that  all  parties  aie  bound  by  his 
acts.    We  do  not  think  the  evidence  establishes  that  fact.     He 
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was  the  agent  of  Biddle  only,  employed  to  transact  his  business 
with  the  Bank,  and  if  he  (McAllister)  thought  proper  to  put  his 
own  name  forward  to  screen  his  principal,  it  was  his  own  affair, 
and  can  have  no  weight  in  a  contest  between  the  plaintiffs  and  the 
defendants.  If  there  is  to  be  a  loss  sustained  by  one  or  the  other 
party  to  this  suit,  we  are  of  opinion  that  it  should  fall  on  the  party 
who  iiccepted  for  the  accommodation  of  his  correspondent,  and 
who  did  not  expect  at  the  time  that  he  did  so,  to  hold  the  defend- 
ants in  any  manner  liable. 

The  judgment  of  the  Commercial  Court  is  therefore  reversed, 
and  ours  is  for  the  defendants,  with  costs  in  both  courts. 


Thomas  W.  Endicott  v.  William  S«  Scott* 

Action  Oa  a  draft  in  favor  of  plaintiff,  4^wn  by  defendant  on  a  person  with  whom  h« 
was  connected  as  a  partner  in  planting.  This  partner  being  much  in  debt,  has  con- 
veyed to  the  intervener,  by  a  deed  of  trust,  executed  in  another  state,  his  entire  in* 
tereit  in  the  plantation  and  slaves,  for  the  purpose  of  applying  the  crops  to  the 
payment  of  his  debts.  The  intervener  was  in  possession  under  the  deed,  with  the 
knowledge  of  defendanti'though  the  latter  wss  not  a  party  to  the  instrument.  PIain« 
tiff  htving  attached  a  part  of  the  crop  made  by  the  intervenor  on  the  plantation  : 
ffeldf  that  the  latter  cannot  be  deprived  by  the  creditors  of  either  partner,  of  any 
part  of  the  crop,  until  all  the  expenses  of  his  management  of  the  plantation  have 
been  reimbursed,  and  that  the  plaintiff  could  attach  in  the  hands  of  the  intorvenorj 
only  the  balance  due  to  defendant  on  a  settlement  of  accounts. 

ApPBAL.from  the  District  Court  of  the  First  District,  Bucha^ 
nan^  J. 

ChinUf  for  the  plaintiff. 

GrymeSf  for  the  intervenor  and  appellant* 

Martin,  J.  William  F.  Smithy  intenrened  in  this  case  to  claim 
the  cotton  attached,  and  is  appellant  from  a  judgment  against  him. 
The  defendant  and  one  Cox  were  concerned  in  planting  in  the 
State  of  Mississippi,  and  were,  as  such,  indebted  to  the  plaintiff, 
Scott  gave  Endicott  a  draft  on  Cox  for  the  debt,  on  which  the 
present  suit  was  brought.  Cox  being  largely  indebted  to  several 
banks,  and  other  creditors  in  the  State  of  Mississippi,  en  the  27tb 
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of  April,  1840,  made  a  deed  of  trust  to  the  intervening  party  and 
appellant,  of  the  plantation  and  slaves,  for  the  purpose  of  the  lat- 
ter's  receiving  the  crops,  as  far  as  Cox  was  interested  therein, 
to  wit,  three-fourths  thereof,  and  of  applying  the  same  to  the 
discharge  of  Cox's  debts  aforesaid,  until  thereby,  or  by  other 
means,  they  should  be  satisfied.  In  pursuance  of  this  arrangement, 
the  intervening  party  took  possession  of  the  plantation  and  slaves, 
and  the  cotton  he  claims  was  raised  on  the  plantation,  and  shipped 
by  him  to  New  Orleans,  where  it  was  attached  by  the  plaintiffs, 
as  the  property  of  the  defendant.  Cox  is  now  dead,  and  his  re- 
presentative is  not  a  party  to  the  present  suit.  It  appears  to  us 
that  the  first  judge  erred.  The  cotton  was  in  the  possession  of 
the  appellant,  under  a  deed  of  trust  from  Cox,  to  which  the  defen- 
dant, it  is  true,  was  not  a  party;  but  certainly  with  the  defendant's 
knowledge,  as  it  is  in  evidence  that  he  overdrew,  or  had  under  his 
control,  more  than  his  proportion  of  the  crop  of  1841,  and  in  con- 
sequence of  his  promise  to  the  appellant  to  refund  to  him  this 
overplus,  the  latter  has,  since  the  present  attachment  was  levied, 
delivered  to  him  thirty  bales  of  cotton.  The  appellant  being, 
under  the  deed  of  trust  of  one  of  the  parties,  interested  in  the 
plantation,  and,  with  the  knowledge  of  the  other,  in  possession  of 
it,  the  slaves,  cattle,  &c.,  cannot  be  deprived  by  the  creditors  of 
either,  of  any  part  of  the  crop  raised,  until  all  the  expenses  at- 
tending his  management  of  the  plantation  are  reimbursed ;  and  all 
that  the  plaintiff  could  have  attached,  in  the  appellant's  hands,  was 
any  balance  due  by  the  appellant  to  the  defendant  on  a  settlement 
of  accounts. 

The  judgment  of  the  District  Court  is  therefore  annulled  and 
reversed,  and  ours  is  in  favor  of  the  intervener,  sustaining  his  de- 
mand for  the  cotton  attached,  or  its  proceeds  as  set  forth  in  the 
pleadings,  with  costs  in  both  courts. 
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John  B.  D.  Voisin  v.  Aime  Guillet. 

The  act  of  12th  March,  1838,  creating  the  office  of  Collector  of  State  taxes  on  land- 
ed property,  alaveB,  and  Tehiclea  foi^  the  parish  of  Orleans,  contemplates  and  pro- 
vides that  a  collector  of'Sute  taxes  for  that  parish  shall  be  appointed  OTory  year, 
for  the  special  purpose  of  collecting  the  taxes  due  on  the  assessment  roll,  made  for 
and  during  the  year  of  his  appointment,  without  any  reference  to  the  collection  of 
the  balance  of  the  taxes  remaining  due  for  the  preceding  year.    The  bond  required 
relates  exclnsirely  to  the  assessment  made  during  the  year  of  the  appointment. 
And  under  the  act  of  38th  February,  1840,  amending  that  of  12th  March,  1838, 
though  another  person  may  have  been  appointed  collector  for  the  next  year,  the 
collector  of  the  preceding  year  is  authorized,  and  bound  to  retain  the  assessment 
roll  and  receipts  for  taxes  uncollected  at  the  end  of  his  year,  and  to  proceed  with 
the  collection  of  such  taxes  until,  according  to  the  terms  of  his  contract  with  the 
State,  he  shall  have  collected  and  accounted  for  all  the  State  taxes  for  the  year  for 
which  he  was  appointed.    The  appointment  of  a  new  collector  does  not  destroy  the 
commission  of  his  predecessor. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
naTi,  J. 

Simon,  J.  We  are  called  upon  to  decide,  whether  the  collector 
of  State  taxes  on  real  estate  for  the  parish  of  Orleans,  appointed 
on  the  first  Monday  of  February,  1843,  can  be  authorized  to  de- 
mand of  his  predecessor  the  assessment  roll  of  1842,  and  other 
papers  belonging  to  his  office,  for  the  purpose  of  collecting  the 
taxes  due  thereon  ;  or  in  other  words,  the  question  here  presented 
is,  by  whom  are  the  State  taxes  for  the  year  1842,  to  be  col- 
lected. 

The  defendant,  who  was  the  former  incumbent,  contends,  that 
the  appointment  of  the  plaintiff,  as  collector,  has  only  superseded 
the  duties  imposed  upon  his  predecessor  for  all  taxes  to  be  col- 
lected on  the  tax  roll  belonging  to  the  year  1843 ;  but  that  it  can 
in  no  manner  impair,  or  curtail,  any  of  the  vested  rights  of  his  pre- 
decessor as  collector  of  taxes  on  the  roll  of  1842. 

He  further  insists  that  he,  as  well  as  the  plaintiff,  was  appointed 
under  the  law  approved  on  the  12th  of  March,  1838,  by  which  he 
is  empowered  to  collect  all  taxes  due  on  the  roll  which  was  to  be 
delivered  to  him  on  the  first  day  of  August  after  his  last  appoint- 
ment, which  was  on  the  first  Monday  of  February,  1842 ;  that  he 
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has  givei)  his  bond  for  the  collection  of  said  taxes,  and  that  he 
cannot  be  deprired  of  the  benefit  of  their  collection,  after  haTing 
assumed  the  duties,  charges,  and  responsibility,  imposed  upon  him 
by  law,  as  collector, 

He  also  maintains,  that  he  is  not  only  borne  out  in  his  inter^ 
pretation  of  the  extent  of  his  legal  rights  and  duties  by  invariable 
practice  and  custom,'established  at  the  Treasury  Department  of  the 
State,  but  also  by  express  legislation  made  on  similar  matters. 

Our  learned  brother  of  the  District  Court  has  disregarded  and 
rejected  the  respective  pretensions  of  both  parties,  and  ordered 
that  a  pereipptory  mandamus  should  issue,  commanding  the  de-t 
fendant  to  deliver  over  to  the  State  Treasurer^  all  the  receipts  for 
taxes  of  the  year  1842,  not  collected  by  him,  in  order  that  said 
Treasurer  may  make  such  disposition  of  them  as  is  provided  by 
the  law,  under  which  the  contending  parties  were  appointed. 
From  this  judgment,  the  defendant  has  appealed. 

The  facts  agreed  upon  by  the  parties,  and  shown  by  the  record, 
are  these.  They  were  both  regularly  commissioned,  the  defendant 
on  the  first  Monday  of  February,  1842,  and  the  plaintiff  on  the 
10th  of  February,  1843,  The  defendant's  bond  is  dated  the  15th 
of  December,  1849,  for  the  sum  of  $65,831  ;  and  recites,  that 
''  whereas  Aim^  Guillet  has  been  appointed  collector  of  the  taxes 
on  landed  property  and  slaves,  ia  and  for  the  parish  of  Orleans,  if 
he  shall  faithfully  collect,  and  account  for  all  taxes  of  the  State 
within  the  parish  of  Orleans  for  the  year  1842,  according  to  law, 
&c."  This  bond  was  regularly  approved,  according  to  the  second 
section  of  the  act  of  1838, 

The  testimony  of  Francois  Garddre,  former  Treasurer  of  the 
State,  establishes,  that  the  assessment  roll  for  the  collection  of 
State  taxes  is  handed  to  the  collector  on  the  first  day  of  August  of 
each  year,  according  to  law ;  and  as  soon  as  the  amount  of  taxes 
resulting  therefrom  is  ascertained,  the  bond  is  required  from  the 
collector  for  that  amount ;  but  that  owing  to  delay  on  the  part  of 
the  assessors,  that  amount  cannot  sometimes  be  ascertained,  until 
after  the  delivery  of  the  assessment  roll :  and  that  such  was  the 
case  for  last  year ;  in  consequence  whereof,  the  bond  bears  the 
date  which  it  has.  The  Treasurer  also  states,  tliat "  the  invariable 
practice  at  the  Treasury  Department,  whenever  any  collector  of 


APRIL,  1843.  269 


Voisin  V.  Guillet. 


taxes  has  been  superseded  in  office,  has  been  to  leave  with  him 
the  assessment  roll  upon  which  he  had  given  his  bond,  and  to  let 
him  collect  the  taxes  due  thereon/'  . 

The  record  contains  also  a  certificate  of  .the  State  Treasurer 
showing  that  the  collector  entered  into  bond  for  the  collection  of 
the  Uxes  for  the  year  1837,  on  the  14th  of  March,  1838  ;  for  the 
collection  of  the  taxes  of  1838,  on  the  9th  of  January,  1839 ;  for 
the  year  1839,  on  the  1st  of  December,  1839  ;  for  the  year  1840, 
on  the  1st  of  December,  1840;  and  for  the  year  1841,  on  the  2d 
of  December,  1841. 

It  has  also  been  stated  in  the  arguments,  and  not  denied,  that 
the  plaintiflf  has  furnished  his  bond  as  collector,  for  the  amount  of 
the  assessment  roll  of  the  year  1 842 ;  so  that  there  appear  to 
exist  two  bonds  in  favor  of  the  State,  both  for  the  same  amount, 
for  the  collection  of  last  year's  taxes.  The  last  bond,  however, 
has  not  been  produced,  and  nothing  shows  that  it  ever  was  ap- 
proved according  to  law. 

The  office  of  collector  of  State  taxes  on  landed  property,  slaves, 
and  vehicles,  in  and  for  the  parish  of  Orleans,  was  created  by  an 
act  of  the  Legislature,  approved  on  the  1 2th  of  March,  1 838,  ( Laws 
of  1838,  p.  96,)  the  first  section  of  which  provides  that,  "  imme- 
diately after  the  passage  of  this  act,  and  on  the  first  Monday  of 
February,  of  every  year  hereafter^  there  shall  be  appointed  by  the 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate,  a 
collector  of  State  taxes,  &c,,  whose  duty  it  shall  be  to  proceed  to 
the  collection  ot  said  taxes,  due  for  the  year  1837,  and  for  every 
succeeding  year,  in  the  manner  prescribed  by  law." 

The  second  section  of  the  act  makes  it  the  duty  of  the  Trea- 
surer, to  deliver  over  to  the  collector  the  assessment  roll  for  the 
year  1837  ;  "and  for  every  year  thereafter  the  Treasurer  shall 
deliver  the  said  roll  to  the  collector  on  the  first  day  of  the  month 
of  August,*^  before  which  delivery,  the  collector  shall  give  his 
bond,  dec,  to  be  approved  by  the  Parish  Judge  of  the  parish  of 
Orleans,  and  the  Treasurer  of  the  State. 

The  third  section  provides  for  the  duties  of  the  collector,  and 
requires  him  to  pay  into  the  Treasury,  at  the  end  of  every  month, 
the  amount  by  him  collected  ;  and  to  make  a  final  settlement  of 
his  account  with  the  Treasury  on  the  last  Monday  of  December  of 
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every  year ;  and  then  to  deliver  over  to  the  Treasurer  all  the  re- 
ceipts for  taxes  not  collected ;  it  being  the  duty  of  the  Treasurer, 
"to  deliver  said  receipts  to  the  Sheriff  of  the  parish  of  Orleans, 
to  be  by  him  collected  and  accounted  for  according  to  law." 

It  seems  to  us,  that  it  clearly  results  from  the  provisions  of  this 
law  that  the  intention  of  the  Legislature  was,  that  a  collector  of 
State  taxes  should  be  appointed  every  year,  for  the  special  purpose 
of  collecting  the  taxes  due  on  the  assessment  roll  made  for,  and 
during  the  year  of  his  appointment,  without  any  reference  to  the 
collection  of  the  balance  of  the  taxes  remaining  due  for  the  pre- 
ceding year.    The  bond  which  the  collector  gives  before  receiving 
the  assessment  roll,  to  be  delivered  to  him  on  the  first  day  of  Au- 
gust, relates  exclusively  to  the  said  assessment,  and  to  no  other  ; 
and  the  Treasurer  is  authorized  to  deliver  to  him  the  said  roll, 
(except  as  to  the  year  1837,)  for  every  year  thereafter ^  that  is  to 
say,  for  every  year  immediately  following  his  appointment.    This 
interpretation  appears  to  be  strengthened  by  the  circumstance,  that 
the  act  having  been  passed  in  March,  1838,  it  was  necessary  to 
provide  for  the  collection  of  the  taxes  of  1837;  and  this  was  ac- 
cordingly provided  for  by  the  terms  of  the  second  section,  which 
makes  it  the  duty  of  the  Treasurer  not  only  to  deliver  to  the  col- 
lector, to  be  appointed,  the  assessment  roll  which  should  be  ready 
on  the  first  day  of  August  ensuing,  but  also  that  of  1 837.     This 
shows,  it  is  true,  that  the  collector  first  appointed  under  said  act, 
had  the  collection  of  two  assessment  rolls,  but  ih?X  for  every  yecur 
thereafter^  only  one  roll  should  be  delivered  to  the  collector  pre- 
viously appointed.      Thus,  the  collector  appointed  in  February, 
1838,  was  to  be  put  in  possession  of  the  assessment  roll  of  1837, 
and  also  that  of  1838,  to  be  delivered  to  him  on  the  first  day  of 
August  following ;  and  the  collector  appointed  in  February,  1839, 
was  to  collect  the  taxes  of  that  year  on  the  assessment  roll  put  in 
his  hands  on  the  1st  of  August  ensuing,  and  so  on. 

With  this  view  of  the  intention  of  the  law-maker,  how  can  the 
plaintiff  pretend  that,  under  the  law  of  1838,  he  is  authorized  to 
look  behind  the  time  of  his  appointment,  and  to  claim  the  collec- 
tion of  the  taxes  of  1842?  The  tax  roll  of  that  year  had  been 
delivered  to  his  predecessor,  and  the  only  assessment  roll  which, 
under  said  law,  he  is  entitled  to  receive,  is  the  one  which  the  State 
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Treasurer  is  directed  to  deliver  into  his  hands  on  the  1st  of  August 
next.  Again ;  the  law  does  not  contemplate  that  he  should  have 
any  other ;  as,  in  establishing  a  general  rule  to  be  followed  there- 
aftery  the  collection  of  the  taxes  of  1837  appears  to  be  provided 
for  as  an  exception  required  by  actual  and  existing  circumstances. 

This  necessarily  brings  us  to  the  question,  whether  the  defen- 
danty  whose  time,  as  collector,  is  said  to  have  expired  by  the  ap- 
pointment of  his  successor,  can  continue  to  execute  the  duties  of 
his  of&ce  ?  We  have  already  expressed  our  opinion,  that  the 
plaintiff  cannot  be  allowed  to  take  the  collection  of  the  taxes  due 
for  the  year  1842,  and  it  is  necessary  that  those  taxes  should  be 
collected  by  somebody.  By  the  terms  of  the  defendant'^  bond, 
dated  the  l6th  of  December,  1842,  he  contracted  the  obligation 
of  collecting  and  accounting  for  the  taxes  of  the  year  1842,  and 
under  the  third  section  of  the  law  of  1838,  he  was  to  make  a  final 
settlement  of  his  account  with  the  Treasury,  on  the  last  Monday  of 
December  last.  It  is  clear  that  the  taxes  were  not  then  collected, 
and  that  if  he  had  any  account  to  settle,  it  was  for  a  very  small 
amount.  As  it  is  explained  by  the  testimony  of  the  Treasurer,  it 
was  not  the  defendant's  fault,  and  we  cannot  see  any  reason  why 
he  should  suffer  from  a  circumstance  over  which  he  had  no  con* 
trol.  Such  circumstances  were  not  foreseen,  ox  provided  for,  by 
the  law  of  1838;  under  the  provisions  of  which,  it  seems,  that 
after  the  final  settlement  of  accounts  between  the  Treasurer  and 
collector,  the  latter  should  remit  all  the  receipts  for  taxes  not  coU 
lected,  to  be  delivered  by  the  State  Treasurer  to  the  Sheriff  for 
collection.  Thus,  the  collector  had,  under  the  law  of  1838,  no- 
thing further  to  do  with  the  collection  of  taxes,  after  his  general 
settlement  of  accounts. 

But,  by  a  law  approved  on  the  2dth  of  February,  1840,  (Bul- 
lard  and  Curry's  Digest,  734,  No.  151,)  it  is  enacted  that,  "  the 
collector  of  State  taxes  on  landed  property,  slaves,  and  vehicles 
in  and  for  the  parish  of  Orleans,  shall  enjoy  as  such,  all  the  pow- 
ers now  vested  by  law  in  the  several  sheriffs  of  the  state,  as  col- 
lectors of  taxes."  The  clear  object  of  this  law  is  to  give  to  the 
collector,  the  right  and  power  of  enforcing  the  collection  of  the 
taxes  in  the  same  manner  as  the  sheriffs  of  the  State  are  autho- 
rized to  do.    They  may  act  as  sheriffs  in  the  collection  of  taxes, 
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and  this  does  away  with  the  necessity  of  delivering  to  the  Sheriff 
of  tlie  parish  of  Orieans  the  receipts  for  unpaid  taxes,  to  be  by 
him  collected  and  accounted  for  according  to  law.  The  act  of 
1840  repeals  and  destroys  the  latter  clause  of  the  third  section  of 
the  law  of  1838,  in  such  manner,  that,  after  having  settled  his  ac* 
count  with  the  State  Treasurer,  the  collector  is  obviously  autho- 
rized to  keep  the  receipts  for  uncollected  taxes,  and  to  coerce 
their  payment  or  collection  in  the  same  way  as  the  several  sheriffs 
are  empowered  to  do,  as  collectors  of  taxes.  It  follows,  therefore, 
that  after  the  last  Monday  of  December,  the  collector  is  necessa- 
rily authorized  to  continue  to  keep  the  assessment  roll,  and  thp 
receipts  for  uncollected  taxes,  in  his  possession  ;  andr  that  he  is 
bound  to  proceed  to  the  collection  thereof,  not  until  he  is  super- 
seded in  his  office  by  the  appointment  of  a  successor,  who,  as 
we  have  already  said,  is  only  appointed  to  collect  the  taxes  of  the 
ensuing  year,  but  until,  accoiding  to  the  terms  of  his  contract 
with  the  State,  he  shall  have  collected^  and  accounted  far  all  the 
taxes  of  the  State  for  the  year  for  which  he  has  been  appointed : 
and  for  that  purpose,  from  the  moment  that  he  has  settled  his 
general  account  with  the  State  Treasurer,  and  even  before,  if  ne- 
cessary, he  is  to  fulfil  the  same  duties,  and  is  vested  with  the 
same  powers  as  are  conferred  upon  the  several  sheriffs  of  the  state, 
as  collectors  of  taxes. 

It  has  been  insisted,  however,  that  the  appointment  of  a  new 
collector,  destroys  the  commission  of  his  predecessor,  and  that  the 
time  of  office  of  the  former  incumbent  thereby  necessarily  ex- 
pires. This,  in  our  opinion,  is  a  non  sequitur.  Again ;  the  new 
collector  is  only  appointed  for  the  ensuing  year,  and  has  nothing 
to  do  with  the  collection  of  the  preceding  taxes.  We  are  not  ready 
to  say,  that  the  appointment  of  a  collector  for  the  year  1843, 
supersedes  the  collector  appointed  for  the  year  1842,  so  absolutely 
as  to  prevent  him  from  acting  under  his  former  commission  in  the 
collection  of  the  taxes  remaining  unpaid.  The  law  has  made 
them  distinct,  and  we  are  unable  to  see  any  reason  why  they 
should  not  act  consistently,  each  in  his  separate  sphere  and  capa- 
city, under  different  and  distinct  contracts  and  obligations.  It  has 
been  said,  that  the  State  cannot  have  several  collectors  in  office, 
acting  at  the  same  time;  that  this  would  cause  a  confusion  of 
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powers  and  duties.  This  would  be  true,  if  they  were  fulfilling 
the  same  duties,  and  acting  for  the  same  object,  or  employed  for 
the  same  purpose.  But  it  appears  to  us,  that  two  officers,  ap- 
pointed for  distinct  and  different  purposes,  under  separate  con- 
tracts or  obligations,  and  who,  in  the  exercise  of  their  duties,  have 
not  to  interfere  with  each  other's  rights  and  powers,  may  act  at 
the  same  time,  and  in  the  same  place,  for  the  benefit,  and  under 
the  authority  of  the  same  employer.  Nay,  this  would  rather  en- 
hance the  security  of  the  State,  as  the  taxes  of  two  years  would 
not  be  in  the  same  hands  ;  and^  far  from  creating  any  confusion, 
the  collectors'  accounts  being  kept  distinct  and  separate,  would 
obviously,  be  more  correctly  and  more  easily  rendered  to  the  State 
Treasurer* 

In  support  of  the  position  which  we  have  adopted,  we  have 
been  referred  to  a  law  of  1816,  (DuUaid  and  Curry's  Digest,  716» 
No.  55,)  which  provides  that,  ^'in  cases  of  resignation  or  suspen* 
sion  in  office,  all  collectors  of  taxes  shall  be  authorized  to  proceed 
with  the  collection  of  such  taxes  as  remain  unpaid,  in  the  same 
manner,  and  under  the  same  responsibility  as  are,  by  law,  pro- 
vided in  relation  to  collectors  of  taxes ;"  and  the  second  section  of 
which,  in  case  of  abtence  of  the  collectorsj  or  of  their  failure  to 
pay  the  taxes^  gives  the  same  right  and  power  to  their  securities^ 
who  are  authorized  to  take  into  their  possession^  the  list  of  taxes 
remaining  unpaid,  &c.  This  law,  though,  perhaps  not  directly 
appUcableto  the  question  at  issue,  shows  conclusively  that  the  in' 
tention  of  the  Legislature  has  always  been,  that  collectors  of  taxes 
should  not  be  interrupted  in  the  legal  exercise  of  their  duties,  and 
in  the  faithful  compliance  with  their  contracts ;  and  that  they 
should  execute  their  obligations  throughout  Thus,  the  law 
makes  it  their  duty^  and  authorizes  them  to  collect  the  unpaid 
taxes,  even  when  they  have  resigned  or  are  suspended,  and  this 
confirms  us  in  the  opinion  that  the  object  of  the  law*maker  is,  that 
the  collection  of  State  taxes  should  not  be  divided  between  two 
collectors  successively  appointed,  and  that  the  State  only  looks  to 
the  first  incumbent,  and  to  no  other,  for  the  payment  into  the  Trea- 
sury of  this  branch  of  its  revenue.  This  is  in  concordance  with 
the  invariable  practice  adopted  by  the  former  Treasurer  of  the 
Stete,  and  we  feel  no  hesitation  in  saying  that  it  is,  in  our  opinion, 
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a  correct  interpretation  of  the  several  statutes  which  govern  the 
matter  under  consideration. 

In  conclusion,  we  must  declare,  that  the  appointment  of  the 
plaintiff  as  collector  of  taxes,  being  only  prospective  in  its  opera- 
tion, does  not  entitle  him  to  the  collection  of  the  taxes  of  the  pre- 
ceding year ;  that  it  only  applies  to  the  collection  of  the  taxes  of 
the  year  1843,  under  the  assessment  roll  to  be  delivered  to  him 
on  the  first  day  of  August  next ;  and  that  the  judge  a  qw)  did  not 
err  in  disregarding  his  pretensions  :  and  we  must  also  say,  that 
the  defendant  has  not  been  superseded  in  office,  by  the  said 
appointment,  as  to  the  collection  of  the  taxes  remaining  unpaid 
for  the  year  1842 ;  that  the  defendant  ought  to  be  maintained  in 
the  exercise  of  his  powers  and  duties,  as  such  collector,  until  the 
taxes  of  1842  shall  have  been  finally  collected  and  accounted  for 
in  due  course  of  law ;  and  that,  in  our  opinion,  the  inferior  judge 
erred  in  commanding  him  to  deliver  over  to  the  State  Treasurer 
all  the  receipts  for  taxes  of  the  year  1842,  yet  uncollected. 

It  is  therefore  ordered,  that  the  judgment  of  the  District  Court 
be  reversed ;  that  ours  be  for  the  defendant ;  and  that  the  rule 
obtained  below  be  discharged,  with  costs  in  both  courts. 

PrestoUy  Attorney  General,  for  the  plaintiff. 

SouU^  for  the  appellant. 


Oscar  Pillet  v.  William  Edgar  and  others. 

By  the  common  law,  where  no  execution  has  been  taken  out  on  a  judgment  for  a  year 
and  a  day,  the  judgment  creditor  may  render  his  judgment  executoxy,  either  by  a 
xtrefacUa^  or  an  ordinary  auit  within  twenty  years.  The  remedy  is  cumulatiTe. 
By  the  laws  of  this  State  where  a  judgment  has  the  force  reijudiaUa  he  may  either 
obtain  an  order  of  seizure  and  sale,  or  bring  an  ordinary  suit.    C.  P.  746,  748. 

No  execution  can  be  issued  in  this  State  on  a  judgment  rendered  in  another  State  which 
has  ceased  to  be  executory  there,  in  consequence  of  no  execution  having  been  ta- 
ken out  within  a  year  and  a  day  after  it  was  rendered.  The  courts  of  this  State 
cannot  enforce  a  judgment,  which  the  court  of  the  State  in  which  it  was  rendered, 
cannot  execute. 

Appeal  from  the  District  Court  of  East  Feliciana,  Johnson,  J. 
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A.  M.  Dunn^  for  the  plaintiff. 
Dalton^  for  the  appellants. 

Martin,  J.    The  defendants  are  appellants  from  a  judgment 
perpetuating  an  injunction  obtained  to  prevent  the  execution  of  a 
writ  oi fieri  fadaSf  on  a  judgment,  in  one  of  the  courts  of  the  State 
of  Mississippi,  against  the  present  plaintiff,  which  had  lain  dor 
mant  upwards  of  a  twelvemonth  and  a  day  from  its  rendition, 
without  any  writ  of  scire  facias  having  been  issued  for  its  revival. 
Two  witnesses,  acquainted  with  the  laws  of  that  State,  have  attest- 
ed, and  indeed  the  counsel  for  the  defendants  has  not  denied,  that, 
according  to  the  practice  in  that  State,  where  a  plaintiff  has  suffer- 
ed his  judgment  to  lie  dormant,  without  taking  any  execution 
thereon  during  a  year  and  a  day,  it  ceases  to  be  executory,  until 
revived  by  a  scire  facias^  requiring  the  defendant  to  show  cause, 
why  execution  should  not  issue  thereon.     It  has,  however,  been 
contended,  that  the  proceeding  by  scire  facias  is  only  a  means  of 
rendering  a  judgment  executory,  after  it  has  lain  dormant  for  a 
year  and  day.    The  proceeding,  therefore,  belongs  to  the  remedy^ 
and  not  to  the  substance  and  rujdure  of  the  contract,  and  must  be 
governed  by  the  lex  fori.    See  Story^s  Conflict  of  Laws,  (2d  ed. 
1841,)  467,  sec.  556 ;  p.  468,  469  and  470  ;  and  notes,  p.  477, 
478,  sec.  572 ;  pages  481,  482,  483,  484,  485  to  489.     See  par- 
ticularly notes  to  p.  489.      McElmoyle   v.  Cohen,  13  Peters, 
312,  827,  328,  and  Bulger  v.  Roche,  11  Pickering,  36.    The  re- 
medy under  the  common  law  is  cumulative.     The  judgment  cre- 
ditor may  make  his  judgment  executory,  either  by  scire  facias, 
or  an  ordinary  suit,  within  twenty  years. 

Our  laws  have  given  the  judgment  creditor  two  remedies.  If 
the  judgment  has  the  force  oi  res  judicata,  he  may  either  obtain 
an  order  of  seizure  and  sale,  or  bring  an  ordinary  suit.  Code  of 
Practice,  arts.  476,  748.  If  the  revival  of  the  judgment  by  scire 
facias,  be  a  proceeding  which  affects  the  nature  and  substance,  or 
validity  of  the  contract,  or  judgment,  and  not  merely  the  remedy, 
the  want  of  it  would  constitute  a  valid  defence  to  an  ordinary  ac- 
tion, brought  on  such  foreign  judgment.  The  counsel  asks  whe 
ther  this  court  is  prepared  tp  establish  this  doctrine  ? 

Proceedings  by  scire  facias  have  certainly  nothing  to  do,  in  the 
State  of  Mississippi,  with  the  nature  and  substance  of  a  contract ; 
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for  they  cannot  be  resorted  to,  until  the  contract  has  ceased  to  ex- 
ist by  being  merged  in  a  judgment,  which,  by  presumption  of 
law,  is  considered  to  have  been  satisfied  by  the  plaintiff's  having  re^ 
frained  from  taking  out  execution,  during  a  year  and  a  day,  follow^ 
ing  its  rendition  ;  so  that  the  defendant  cannot  be  disturbed, 
without  the  opportunity  being  offered  him,  either  by  a  scire  far 
cictSf  or  a  new  suit  on  the  judgemnt,  to  contest  the  plaintiff's 
right  to  coerce  payment.  This  is  admitted  to  be  law  in  the  court 
which  rendered  the  judgment,  the  execution  of  which  the  present 
plaintiff  resists.  The  courts  of  Louisiana  cannot  enforce  a  judg- 
ment which  the  court  of  a  sister  State,  in  which  it  was  rendered, 
cannot  execute. 

Judgment  qfiimed^ 


The  Bank  of  Louisiana  v,  John  M.  Smith  and  others. 

Where  the  endorser  of  a  note  has  died,  notice  of  protest  mnst  be  sent  to  his  legal  le* 
presentatives.  A  notice  addressed  to  the  deceased  by  name,  will  be  bad.  And 
plaintifis  mast  show  thtt  a  certain  degree  of  diligence  was  used  ta  ascertain  the 
executor,  administrator,  or  heirs  and  repreaenutives  of  the  deceased. 

Where,  in  an  action  against  the  drawer  and  endorsers  of  a  promissory  note,  plaintiA, 
after  obtaining  judgment  and  execution  against  the  former,  order  a  stay  of  execu- 
tion without  the  assent  of  the  endoisers  the  latter  will  be  discharged. 

Appeal  from  the  District  Court  of  East  Feliciana,  Johnson^  J, 

Lobdellj  for  the  appellants. 

Johnson  and  Lyons,  for  the  defendants  and  appellees. 

Simon,  J.*  This  suit  was  originally  brought  against  Smith  the 
drawer,  and  Isabella  Fluker  the  only  heir  and  representative  of 
the  endorser  of  a  promissory  note,  and  her  husband.  Judgment 
having  been  first  obtained  against  the  drawer,  an  execution  was 
issued  against  him,  during  the  pendency  of  the  action  against  his 
co-defendants,  who  subsequently  joined  issue  by  first  denying  all 


*MoRPRY,  J.,  being  interested  in  the  question,  did  not  sit  on  the  trial  of  this  case. 
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the  allegations  contained  in  the  plaintiff's  petition  ;  and  further 
averring,  that  the  execution  issued  against  the  drawer,  having  been 
stayed  by  order  of  the  plaintiffs,  until  the  first  day  of  April,  1840, 
without  their  knowledge  and  consent,  they  became  released  from 
their  obligation  to  said  plaintiffs  by  reason  of  the  endorsement  of 
the  deceased,  if  ever  they  were  bound  by  the  same. 

There  was  judgment  below  in  favor  of  Fluker  and  wife,  from 
which  the  plaintiffs,  after  a  useless  attempt  to  obtain  a  new  trial, 
took  this  appeal. 

This  action  is  resisted  on  two  grounds  ;  1st.  That  legal  notice 
of  the  nonopajument  of  the  note,  was  not  given  to  the  representa* 
tive  of  the  endorser. 

2d,  That  the  extension  of  time  given  by  the  plaintiffs  to  the 
drawer  of  tlie  note,  operates  as  a  release  of  the  endorser's  liability. 

I.  The  record  shows,  that  the  endorser  died  in  June,  1838,  and 
the  note  sued  on  was  protested  on  the  18th  of  January,  1839. 
The  notary  certifies,  that  he  put  into  the  post  office  in  St,  Francis- 
ville  two  notices  of  protest,  one  of  which  was  addressed  to  Ben- 
jamin Kendrick,  Parish  of  East  Feliciana,  Jackson.  This  was 
irregular.  The  notice  of  protest,  instead  of  being  directed  to  the 
endorser  hy  name^  who  had  been  dead  for  about  eight  months  pre- 
vious, should  have  been  sent  to  his  legal  representatives.  Chitty 
on  Bills,  242.  Bayleyon  Bills,  184,  and  note  a.  It  was  the  duty 
of  the  plaintiffs  to  show  that  a  certain  degree  of  diligence  had  been 
used  to  ascertain  who  were  the  endorser's  executor,  or  administra- 
tor, or  heirs  and  representatives.     1  Mart.  N.  S.  321. 

II.  The  second  objection  is  also  fatal.  Judgment  was  obtained 
against  the  drawer  on  the  14th  November,  1839;  the  execution 
was  issued  against  him  on  the  9th  of  January,  1840 ;  and  on  the 
,15th  of  February,  the  Cashier  of  the  Bank  of  Louisiana  at  St. 
Francisville,  wrote  to  the  sheriff  the  following  authorization,  which 
is  found  annexed  to  the  sheriff's  return  :  "  You  will  please  stay 
the  execution  in  your  hands  in  the  case  of  the  Bank  of  Louisiana 
V.  /.  M.  Smith  until  the  first  of  April  next.^^  It  is  perfectly  clear 
that  the  giving  further  time  to  the  drawer  of  the  note,  without  the 
assent  of  the  other  parties  thereto,  has  the  effect  of  discharging 
them  from  liability,  and  of  precluding  the  plaintiffs  from  exercis- 
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ing  their  recourse  against  the  endorsers.  Chitty  on  Bills,  300. 
Bay  ley  on  Bills,  223.  3  Mart.  N.  S.  698.  7  lb.  N.  S.  12.  4 
La.  295. 

Judgment  affirmed. 
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Pierre  Paul  Babin  v,  John  Nolan. 

Courts  of  Probate  have  concurrent  jurisdiction,  with  the  District  ^ourta,  of  an  action 
by  the  heir  for  the  settlement  and  partition  of  the  oommunity  which  existed  between 
a  husband  and  wife,  after  its  dissolution  by  the  death  of  the  latter ;  and  the  circum- 
stance of  the  defendant's  denying  the  heirship  of  the  plaintiff,  and  alleging  himself 
to  be  the  heir,  can  in  no  manner  change  the  nature  or  object  of  the  action,  so  ss  to 
depriTe  the  Court  of  Probates  of  its  jurisdiction.  Nor  can  its  jurisdiction  be  affect- 
ed by  the  fact  that  the  plaintiff's  right  lo  inherit  must  be  determined,  before  pni- 
ceeding  to  examine  the  issues  relative  to  the  settlement  and  liquidation  of  the  com- 
munity ;  the  competency  of  the  court  being  determined  by  the  nature  of  the  legal 
rights  which  the  plaintiff  seeks  to  enforce,  and  not  by  the  question  of  his  right  to 
recover. 

Under  art.  1037  of  the  Code  of  Practice,  Courts  of  Probate  are  possessed  of  all  the 
powers  necessary  to  the  exercise  of  their  jurisdiction  ;  and  they  may  consequently 
take  cognizance  of  questions  of  title  arising  collaterally,  the  examination  of  which 
is  necessary  to  the  decision  of  the  issue  joined. 

The  principal  object  of  the  law  requiring  a  public  inventory  to  be  msde  of  all  the  ef- 
fects, moveable  and  immoveable,  of  a  succession  or  community,  is  to  establish  the 
existence  of  all  the  property,  and  to  show  the  whole  amount,  or  value  thereof.  C. 
C.  1098,  1099,  1100,  1101.  Such  an  inventory  is  to  serve  us  as  the  basis  of  the 
settlement  of  the  estate,  so  iar  as  it  shows  the  effects  belonging  to  it,  but  is  not 
conclusive  proof  of  the  real  value  of  the  property,  nor  the  exclusive  criterion  by 
which  those  who  are  interested,  are  to  be  charged  in  the  partition  and  settlement  of 
the  estate.  Save  where  the  law  has  declared  in  positive  terms  that  the  property 
inventoried  shall  be  taken  at  the  estimated  value,  such  estimation  is  not  conclusive. 

Art.  2377  of  the  Civil  Code  which  provides,  that  when  the  hereditary  property  of  either 
of  the  spouses  has  been  increased  or  improved  during  the  marriage,  the  other  shall 
be  entitled  to  oue-half  of  the  value  of  such  increase  or  amelioration,  if  proved  to 
have  been  the  result  of  the  common  labor  or  expense,  does  not  contemplate,  that  to 
ascertain  the  value  of  such  increase  or  improvement,  every  item  of  improvement 
shall  be  estimated  separately,  and  the  aggregate  amount  added  to  the  estimation  of 
the  land.  This  would  often  be  unjust,  astbe  increased  value  of  the  property  would,  in 
many  cases,  be  fsr  iirom  equal  to  the  original  cost  of  such  improvements.  The  pro- 
per course  is,  to  estimate  the  value  of  the  hereditary  property  according  to  its  value 
at  the  time  of  the  dissolution  of  the  community,  but,  if  possible,  in  the  situation  in 
which  it  was  at  the  time  of  the  marriage,  and  then  to  inquire  into  its  real  value,  with 
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all  the  improTemeota  existing  thereon  in  the  condition  in  which  it  was  at  the  time 
of  the  dissolution  of  the  communitj  ;  and  the  difference  between  the  two  estimates 
will  form  the  increase,  for  one-half  of  which  the  other  spouse  should  be  compensated 
on  the  settlement  of  the  community. 

Appeal  from  the  Court  of  Probates  of  West  Baton  Rouge,  jpav- 
roty  J. 

Simon,  J.  This  is  an  action  for  a  settlement  and  partition  of 
the  estate,  in  community,  between  the  defendant  and  his  deceased 
wife,  who  it  is  alleged  was  the  plaintiff's  sister.  The  petitioner 
represents  that  the  defendant's  wife,  his  sister,  died  on  the  22d  of 
July,  1841,  leaving  no  heirs  in  the  descending  or  ascending  lines, 
and  no  other  brother  and  sister  besides  liimself,  and  that  he  is  con- 
sequently her  sole  heir  and  representative  ;  that  his  sister  inter- 
married with  the  defendant  on  or  about  the  13th  of  January,  1823  ; 
that  on  her  decease,  she  left  a  large  estate  consisting  as  well  of  se- 
parate property,  as  of  such  as  was  held  in  community  with  her 
husband,  the  defendant,  and  acquired  during  their  marriage  ;  that 
at  the  petitioner's  instance,  an  inventory  and  appraisement  were 
duly  made  in  1842,  of  all  the  property,  effects  and  rights,  move- 
able and  immoveable,  belonging  to  her  succession,  and  the  commu- 
nity ;  from  which  it  appears  that  the  whole  active  mass  of  the  suc- 
cession and  community  property  amounted  to  the  sum  of  $187,874, 
as  estimated  by  the  appraisers,  exclusive  of  certain  bank  stock, 
and  other  articles  of  personal  property.  He  states  that  he  has  ac- 
cepted his  sister's  succession  under  the  benefit  of  inventory,  and 
that  he  is  desirous  of  having  a  judicial  partition  of  the  estate  in 
community.  He  points  out,  and  gives  a  detail,  of  all  the  property 
which  he  claims  as  his  sister's  separate  estate  ;  claims  his  half  of 
the  balance  of  the  property  put  down  on  the  inventory,  as  commu- 
nity property,  and  prays  that  a  partition  thereof  may  be  decreed 
to  be  made  according  to  law,  and  that  he  may  be  put  in  possession 
of  the  separate  estate  of  the  deceased.  He  also  prays  for  judg- 
ment against  the  defendant  for  certain  sums  of  money,  and  for  the 
one-half  of  the  value  of  certain  improvements  made,  during  the 
marriage,  on  the  defendant's  tract  of  land,  &c. 

The  defendant  first  filed  certain  exceptions  to  the  plaintiff's  ac- 
tion, alleging  that  the  Court  of  Probates  is  without  jurisdiction  to 
try  the  matters  set  forth  in  the  plaintiff's  petition ;  and  that  this  is 
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an  action  of  reyendication,  for  the  recovery  of  real  rights,  which 
involires  the  title  to  property,  and  not  a  succession  held  in  com- 
mon by  co-proprietors.  He  also  excepted  to  the  inventory  annex- 
ed to  the  plaintiff's  petition,  as  hairing  been  made  ex  parte,  and  as 
not  binding  upon  the  respondent,  contradictorily  with  whom  it 
should  have  been  made.  He  concludes  by  alleging  as  a  further  ex- 
ception, that  the  allegations  contained  in  the  plaintiff's  petition, 
are  vague,  uncertain,  insufficient,  and  unsatisfactory ;  that  they  do 
not  enable  the  respondent  to  answer  said  petition,  in  a  proper  man- 
ner, and  that  he  cannot  answer  the  plaintiff's  demand,  until  he 
supplies  the  defects  by  an  amendment  to  his  petition,  &c. 

The  defendant's  exceptions  having  all  been  overruled  by  the 
inferior  court,  he  filed  an  answer  to  the  merits,  in  which  he  first 
pleads  the  general  issue,  and  expressly  denies  that  the  plaintiff  is 
the  legitimate  brother,  of  his  (defendant's)  late  wife.  He  denies 
specially  that  the  plaintiff  is  the  son  of  the  father  and  mother  of 
the  deceased.  He  denies  also  that  he  is  entitled  to  any  part  of 
the  property  by  him  sought  to  be  recovered,  or  that. he  has  any  title 
whatever  to  any  part  of  the  property  specified  in  his  petition  ;  and 
renews  his  plea  to  the  jurisdiction  of  the  court  by  averring  that 
this,  being  a  question  of  title,  cannot  in  any  manner  be  tried  by 
the  Court  of  Probates. 

The  defendant  proceeds,  in  his  answer,  to  specify  the  property 
which  he  owned  at  the  time  of  his  marriage,  and  the  sums  of  mo- 
ney which  he  brought  into  the  community,  and  which  were  em- 
ployed and  used,  subsequently,  for  its  benefit.  He  gives  a  long 
detail  not  only  of  all  the  property,  real  and  personal,  moneys  and 
credits  composing  his  separate  estate,  and  which  exist  in  kind, 
but  also  of  all  the  effects  which  were  acquired  during  the  marriage, 
and  since  the  dissolution  of  the  community.  He  further  alleges 
that  the  inventory  on  which  the  plaintiff's  action  is  based,  is  not 
binding  upon  the  defendant,  the  same  having  been  made  ex  parley 
and  being  illegal  and  irregular  ;  that  he,  said  defendant,  protested 
against  it,  at  the  time,  and  only  signed  it  with  the  express  under- 
standing that  his  legal  rights  should  be  reserved  ;  and  he  denies 
being  accountable  to  the  plaintiff,  for  any  part  of  the  property  thus 
illegally  inventoried.  He  further  states  that  sundry  articles  of 
property,  which  he  specifies,  were  not  placed  on  the  inventory ; 
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that  the  slaves  of  his  wife  did  not  come  into  his  possession  until 
1836  or  1837,  before  which  time  the  improvements  estimated  in 
the  inventory,  had  been  made,  erected,  and  finished ;  that  one*half 
of  the  community  property,  as  shown  by  the  inventory,  belongs 
to  him,  and  that  the  other  half  is  bound  and  liable  to  pay  him  the 
sum  of  $108,700,  the  amount  of  the  proceeds  of  the  obligations, 
mortgages,  notes  and  other  credits,  and  of  the  sales  of  his  separate 
property  alienated  and  sold  since  the  marriage,  and  which  were 
employed,  used  and  advanced  by  him,  for  he  use  and  benefit  of 
the  community.  He  also  avers  that,  in  default  of  legitimate  heirs 
of  his  wife,  he  is  in  law  entitled  to  inherit  the  whole  of  her  estate  ; 
and  concludes  by  praying  that  the  plaintiff's  demand  may  be 
rejected ;  that  a  judgment  may  be  rendered  in  his  (defend- 
ant's) favor,  for  his  separate  property,  and  for  the  sum  of 
$108,700,  with  interest;  that  said  sum  be  adjudged  to  be 
a  privilege  and  lien  on  his  wife's  moiety  of  the  commu* 
nity  property ;  that  he  be  allowed  to  retain  possession  of  the 
same  until  his  advances  are  fully  paid  ;  and  that  it  be  decreed  that 
his  late  wife  died  without  leaving  any  heir  or  relation ;  and  that 
the  defendant,  as  her  surviving  husband,  is  in  law  entitled  to  inhe* 
rit  the  whole  of  her  estate. 

There  was  judgment  in  favor  of  the  plaintiff,  recognizing  him 
as  the  only  heir  of  the  defendant's  late  wife  ;  estabUshing  and  spe- 
cifying the  property  which  belongs  to  the  parlies  respectively  and 
separately  ;  liquidating  the  various  sums  shown  to  be  due  to  the 
defendant  by  the  community,  as  also  to  the  plaintiff  in  right  of  his 
deceased  sister ;  and  finally  ordering  a  partition  to  be  made  ac- 
cording to  law,  between  the  plaintiff  and  defendant  of  all  the  pro- 
perty, real  and  personal,  rights  and  credits  held  by  them  in  com* 
munity,  and  refering  the  partition  to  a  notary  public  appointed  by 
the  court.  The  judgment  further  decrees  a  mortgage  and  privi- 
lege in  favor  of  the  plaintiff  on  the  defendant's  property,  for  the 
restitution  of  the  amount  brought  into  marriage,  or  subsequently 
acquired  during  the  marriage  by  the  deceased,  and  for  the  reim- 
bursement of  the  one-half  of  the  price  of  the  lands  declared  to  be 
the  separate  property  of  the  defendant,  and  the  one-half  of  the  value 
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of  the  improvements  made  thereon.    From  this  judgment,  the.  de- 
fendant has  appealed.  • 

Before  proceeding  to  the  examination  of  the  facts  of  the  case,  as 
disclosed  by  the  volumnious  record  now  under  consideration,  and 
before  inquiring  into  the  correctness  and  legality  of  the  various 
opinions  expressed  by  the  inferior  judge,  on  the  numerous  points 
of  law  incidentally  raised,  during  the  progress  of  the  trial  of  this  suit, 
which  incidental  points  form  the  subject  of  twenty-six  bills  of  ex- 
ception, our  attention  is  arrested  by  the  question  of  jurisdiction 
which  grows  out  of  the  exceptions  filed  by  the  defendant 

It  is  contended  that  this  is  an  action  of  revendication,  which 
strictly  involves  a  question  of  title,  based  on  heirship,  each  party 
setting  up  title  exclusively  in  himself  to  the  succession  of  the  de- 
ceased ;  and  that,  therefore,  the  Court  of  Probates,  being  a  tribu- 
nal of  limited  jurisdiction,  could  not  try  this  case,  which  is  not 
one  of  those  expressly  or  impliedly  coming  under  its  powers 

We  had  thought  from  the  repeated  decisions  of  this  court,  on  a 
subject  so  often  brought  to  our  notice,  that  this  was  no  longer  a 
debateable  question,  and  that  this  matter  was  generally  understood 
as  having  been  definitively  settled  in  our  jurisprudence ;  but  the  de- 
fendant's counsel  appear  to  be  under  the  impression,  that  this 
case  presents  a  question  of  jurisdiction,  entirely  different  %nd  dis- 
tinct fromj  those  which  we  have  hitherto  had  occasion  to  notice, 
and  that  the  circumstance  of  the  defendant's  denying  the  al- 
leged heirship  of  the  plaintiff,  and  alleging  the  right  of  inheriting 
to  be  in  himself,  forms  a  first  and  preliminary  question  of  title, 
which  cannot  be  submitted  to  and  decided  upon  by  the  Court  of 
Probates,  without  violating  the  rules  pointed  out  and  established 
by  our  laws  on  the  subject  of  jurisdiction. 

It  does  not  seem  to  us  that  the  issues  made  by  the  defendant, 
can  in  any  manner  make  any  material  change,  in  the  nature  and 
object  of  the  action  instituted  by  the  plaintiff.  It  is  essentially  an 
action  for  the  settlement  and  partition  of  the  community,  in  which 
the  plaintiff,  in  the  right  of  his  sister,  who  was  the  defendant's  late 
wife,  seeks  to  ascertain,  establish,  and  recover  the  portion  to  which 
the  deceased  was  entitled  in  the  active  mass  of  the  community  ; 
and  ever  since  the  decision  of  this  court  in  the  case  of  Turner  v. 
Collins,  (1  Mart.  N.  S.  370,)  Courts  of  Probate  have  been  re- 


APRIL,  1843.  283 


Babin  v.  Nolan. 


peatedly  and  uniformly  recognized  in  our  jurisprudence  to  have 
jurisdiction,  if  not  exclusive,  at  least  concurrent  with  the  District 
Courts,  in  such  cases.  In  the  case  of  Broussard  v.  Bernar-d,  (3 
Mart.  N.  S.  37,)  which  originated  in  a  suit  instituted  by  the  heirs  of 
the  wife  against  the  husband,  for  the  division  of  the  community  pro 
perty,  this  concurrent  jurisdiction  was  positively  recognized ;  and 
80  it  was  again  decided  in  3  Mart.  N.  S.  172.  7  lb.  N.  S.  470. 
9  La.  584.      # 

It  is  true  that,  in  this  case,  the  question  whether  the  plaintiff  is 
entitled  to  inherit  is  first  to  be  determined,  before  proceeding  to 
the  examination  of  the  issues  relative  to  the  settlement  and  liqui- 
dation of  the  community.  It  is  true  also  that,  until  he  shows  his 
right  of  heirship,  the  community  is  not  to  be  inquired  into  ;  and 
that  the  defendant  has,  until  then,  no  account  to  render  to  the 
plaintiff  from  the  administration  of  the  common  property.  But 
we  must  not  confound  the  right  of  action,  which  the  plaintiff  is  ne- 
cessarily bound  to  set  up,  and  which  he  must  prove  when  the  other 
party  requires  it,  with  the  object  and  nature  of  the  action  itself. 
It  is  based  here  upon  the  fact  that  he  is  the  heir  of  the  deceased, 
and  this,  like  any  other  fact,  is  required  by  law  to  be  shown,  be-< 
fore  his  being  enabled  to  exercise  the  action  brought  before  the  com- 
petent tribunal.  Such  competency  is  not  to  be  tested  by  the  mere 
question,  whether  the  plaintiff,  is  or  not  entitled  to  institute  the  ac- 
tion ;  but,  by  the  nature  of  the  legal  rights  which  he  seeks  to  en- 
force in  the  exercise  of  his  action.  So,  under  arts.  1000,  1001, 
1002  and  1003,  of  the  Code  of  Practice.  The  law  requires  that 
the  heirs  who  claim  a  succession  should  first  establish  their  right 
of  heirship,  that  is  to  say,  their  title  to  the  succession ;  and  it  is 
only  after  the  Judge  of  Probates  is  satisfied  that  they  are  entitled 
to  it,  that  he  orders  them  to  be  put  in  possession  of  the  estate 
which  is  the  object  of  the  action,  and  directs  the  administrator  to 
render  his  account.  In  this  case,  the  action  is  clearly  one  for  the 
liquidation  and  partition  of  the  community,  and  is  directly  under 
the  application  of  the  doctrine  recognized  by  us  in  the  case  of 
LcdU^son  y.  Ripley f  17  La.  246^  in  which  the  present  question 
was  fully  investigated,  and  where  the  jurisdiction  of  the  Court  of 
Probates,  was  decided  to  be,  in  such  cases,  concurrent  with  that 
of  the  District  Court.    In  many  similar  cases  brought  before  this 
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court,  the  question  of  jurisdictioo  was  not  even  raised  ;  and  aU 
though  the  want  of  jurisdiction  would  be  one  ratione  materi<B^ 
ihis  tribunal  always  decided  the  matters  in  controversy  on  their 
merits,  without  entertaining  any  doubt  as  to  the  jurisdiction  of  the 
Courts  of  Probate  from  which  the  appeals  were  brought  up.  See 
10  La.  172.     1  Robinson,  149,  271,  512. 

We  must  not  lose  sight  also  of  the  powers  given  by  law  to 
Courts  of  Probate,  which,  under  the  1037th  artlkf  the  Code  of 
Practice,  possess  all  such  powers  as  may  be  necessary  to  enforce 
their  jurisdiction.  Accordingly,  we  have  often  held  that,  in  mat- 
ters of  which  they  have  jurisdiction,  the  Courts  of  Probate  must 
take  cognizance  of  the  questions  of  title  which  arise  collaterally 
before  them,  and  the  examination  of  which  is  necessary  to  the  de* 
cision  of  the  issue  joined.  5  Mart.  N.  S.  217.  6  lb.  N.  S.  298. 
8  lb.  465.     12  La.  218.     17  lb.  249. 

Having  thus  disposed  of  the  question  of  jurisdiction,  by  sus* 
taining  the  jurisdiction  of  the  court  a  qua^  we  shall  now  proceed  to 
the  examination  of  such  of  the  numerous  bills  of  exception,  as 
may  be  necessary  for  the  final  adjustment  of  the  rights  of  the  par- 
ties. 

The  first  bill  which  we  have  to  notice  is  one  relative  to  the  in- 
troduction of  certain  certificates  of  birth  and  marriage,  in  support 
of  the  plaintiff's  legitimacy.  They  were  admitted  by  the  lower 
court,  but  an  attentive  examination  of  the  record  has  enabled  us, 
without  the  aid  of  those  certificates,  to  ascertain  the  fact  sought 
to  be  proved  by  them.  The  parol  and  other  written  evidence  ad- 
duced by  the  plaintfT  shows  conclusively,  that  he  was  always 
considered  as  a  child  from  the  legitimate  marriage  of  the  defend- 
ant's wife's  father  and  mother,  and  that  consequently  he  was  her 
brother.  The  testimony  on  this  important  fact  stands  uncontra- 
dieted,  and  it  cannot,  in  our  opinion,  be  disputed  that,  wiihout 
the  certificates  objected  to,  the  plaintiff's  legitimacy  is  satisfacto- 
rily established. 

The  next  is  taken  to  the  opinion  of  the  inferior  court  which  re- 
ceived the  inventory  annexed  to  the  plaintiff's  petition,  as  legal 
evidence  of  the  value  of  the  property  and  of  the  improvements. 
This  document  was  objected  to  on  the  ground  that  it  is  an  ex  par- 
te proceeding,  made  at  the  sole  instance  of  the  plaintiff,  and  is 
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illegal,  irregular,  and  not  binding  upon  the  defendant.  It  seems 
to  us,  that  the  objections  made  go  rather  to  the  effect  of  the  evi- 
dence, than  to  its  admissibility ;  but  as  this  is  perhaps  the  most 
important  point  which  this  case  presents,  we  shall  at  once  exam- 
ine the  effect  and  legality  of  the  evidence,  and  express  our  views 
upon  the  force  and  extent  which  the  lower  judge  has  given  to  the 
contents  thereof,  as  to  the  value  of  the  improvements  made,  during 
the  marriage,  upon  the  tract  of  land  claimed  by  the  defendant  as 
his  separate  property,  without  considering  or  attaching  any  im- 
portance to  the  technical  objections  made  by  the  defendant's  coun- 
sel to  the  admission  of  the  document,  otherwise  than  as  proof  of 
what  it  contains. 

This  inventory  was  made  at  the  request  of  the  plaintiff,  and  was 
begun  on  the  26th  of  January,  1842.     Its  not  being  signed  by  the 
defendant  would  perhaps  raise  the  presumption  that  it  was  made 
in  his  absence ;  but  we  find  at  the  close  of  it,  dated  the  2Sth  of 
January,  a  sworn  declaration  of  the  defendant,  in  which  he  states 
under  oath^  that  "  he  had  brought  forward  all  the  credits  of  the 
community  which  existed  between  him  and  his  deceased  wife^  and 
had  caused  to  be  inventoried  and  appraised  all  the  real  and  per* 
goncdproperty^  belonging  either  to  said  community^  or  to  him  and  his 
§aid  wife  separately  y  to  the  best  of  his  knowledge  and  belief, ^^  From 
this  declaration,  we  must  conclude  that  the  defendant  was  present 
at  the  inventory,  and  that  it  was  not  made  ex  parte ;  for  the  defend- 
ant's statement,  that  he  caused  the  property  to  be  inventoried  and 
appraised,  includes  necessarily  the  idea  that  he  was  there  all  the 
time  to  point  out  the  property  to  the  appraisers . 

Taking  therefore  the  inventory  under  consideration,  as  an  act 
made  with  the  consent  and  in  the  presence  of  the  parties  interest- 
ed, what  does  it  prove  ?  The  principal  object  of  the  law,  in  re- 
quiring a  public  inventory  to  be  made  of  all  the  effects,  moveable 
and  immoveable,  belonging  to  a  succession  or  to  a  community,  is 
to  establish  the  existence  of  all  the  property,  and  to  show  the 
whole  amount  or  value  thereof.  Such  inventory  is  to  contain  the 
estimate  of  all  the  effects  to  be  made  as  to  each  article,  by  ap- 
praisers, who  must  be  appointed  and  sworn  by  the  judge  or  notary 
who  makes  the  inventory :  (Civil  Code  arts.  1098,  1099,  1100  and 
1101  \)  and  after  it  has  been  registered,  it  shall  be  admitted  as 
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proof  in  courts  of  justice.  lb.  art.  1 103.  Such  an  inventory  is  to 
serve  as  the  basis  of  the  settlement  of  the  estate,  so  far  as  it  shows 
the  effects,  moveable  and  immoveable,  moneys  and  credits  belcng^ 
ing  thereto,  and  so  far  as  it  establishes  its  situation  ;  but  we  are 
not  ready  to  say  that  it  should  be  received  as  conclusive  proof  of 
the  real  value  of  the  property  therein  described,  so  as  to  be  used 
as  the  exclusive  criterion  by  which  the  interested  parties  are  to  be 
charged,  in  the  partition  of  the  property,  and  settlement  of  the  es- 
tate. Except  where  the  law  has  positively  said  that  the  property 
so  inventoried  shall  be  taken  at  the  estimation  price,  we  under- 
stand that  the  estimation  made  by  the  appraisers,  not  being  conclu- 
sive, must  often  yield  to  the  proof  of  its  being  excessive  or  incor- 
rect. 

Now,  in  this  case,  the  judge,  a  quo,  says  in  his  decree,  that,  dis- 
regarding the  testimony  adduced  by  the  parties  in  relation  to  the 
value  of  the  improvements  made  during  the  marriage,  which  testi- 
mony he  considered  as  incoherent  and  contradictory,  he  took /or 
basis  and  as  a  criterion,  the  value  which  was  set  thereon  by  the 
two  sworn  appraisers  at  the  time  of  the  inventory.  Those  ap- 
praisers were  not  examined  on  the  trial  of  the  cause,  and  if  their 
estimation  was  to  be  taken  as  proof  of  the  value  of  the  property, 
it  would  follow  that,  without  being  sworn  ad  witnesses,  according 
to  art.  478  of  the  Code  of  Practice,  and  without  any  opportunity 
being  afforded  to  either  of  the  parties  to  cross-examine  them,. their 
statements  would  oe  received  as  evidence  on  the  most  important 
and  material  facts,  which  in  a  case  like  this,  are  to  be  brought  un- 
der the  consideration  of  the  court. 

We  think  the  inferior  court  erred.  The  inventory  produced- by 
the  plaintiff  contains  a  separate  estimation  of  all  the  improvements 
made  during  the  marriage  on  the  defendant's  tract  of  land,  and  of 
the  tract  itself.  It  shows  the  estimate  of  the  land  to  be  at  the  rate 
of  $50  an  arpent;  every  article  of  improvement  is  estimated  se- 
parately ;  and  it  contains  also  the  statement  made  by  the  apprais- 
ers, that  the  appraisement  put  upon  the  landed  property  claimed 
by  the  defendant,  was  intended  to  be  $30  a  superficial  arpent  for 
the  woodland,  and  $20  for  the  clearing  of  the  same  ;  and  that  the 
twenty  dollars  should  be  considered  as  an  improvement,  and  ought 
of  right  to  belong  to  the  community.    This  estimation  was  adopt- 
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ed  by  the  court  below,  which  charged  the  defendant  not  only  with 
the  value  of  tUe  improvements,  as  shown  by  the  inventory,  but  also 
with  those  resulting  specially  from  clearing  and  ditching  the  de- 
fendant's land.  Now  under  art.  2377  of  the  Civil  Code,  "  when 
the  hereditary  property  of  either  of  the  spouses^  has  been  in*- 
creased  or  improved  during  the  marriage,  the  other  shall  been" 
titled  to  the  reward  of  one-half  of  the  value  of  the  increase  or 
ameliorations,  if  it  be  proved,  that  such  increase  or  ameliora- 
tions are  the  result  of  the  common  labor,  expenses  or  industry ;" 
but  no  reward  is  to  be  due,  if  the  increase  is  due  only  to  the  or- 
dinary course  of  things,  to  the  rise  in  the  value  of  property,  or  to 
the  chances  of  trade.  We  do  not  understand  this  law  to  mean  that, 
to  ascertain  the  value  of  the  increase  or  improvement,  every  arti* 
cle  of  improvement  should  be  estimated  separately,  and  the  amount 
of  the  aggregate  added  to  the  estimation  of  the  land.  This  would 
often  be  unjust,  as  the  rotative  increase  of  the  property  might,  in 
many  instances  be  very  far  from  being  adequate  to  the  costs  and 
expenses  which  the  ameliorations  originally  occasioned  ;  and  one 
of  the  spouses,  or  his  or  her  heirs,  would  perhaps  thereby  enrich 
themselves  to  the  prejudice  of  the  other.  The  safest  rule,  in 
our  opinion,  to  be  adopted  would  be  :  first  to  put  an  estimate  up- 
on the  value  of  the  naked  property,  if  unimproved  at  the  time  of 
the  marriage,  or,  to  estimate  it,  according  to  its  value  at  the  time 
of  the  dissolution  of  the  community,  but  if  possible,  in  the  situr 
ation  in  which  it  was  at  the  time  of  thi  marriage,  and  then  to 
inquire  into  the  real  value  of  the  hereditary  property  with  all  the 
improvements  existing  thereon,  in  the  condition  in  which  it  was 
at  the  time  of  the  dissolution  of  the  community,  and  the  differ- 
ence, between  the  two  estimations,  will  folrm  the  increase,  for 
one-half  of  which  the  other  spouse  should  be  compensated  in  the 
settlement  of  the  community,  according  to  the  article  above  quoted. 
This  was  not  done  below  ;  and  although  the  record  contains  the 
testimony  of  several  witnesses  examined  to  ascertain  the  value  of 
the  property  with  and  without  the  improvements,  their  evidence  is 
so  contradictory  that  we  think  justice  requires  this  case  should  be 
remanded  for  the  purpose  of  ascertaining,  either  by  experts,  or  by 
further  testimony,  the  exact  value  of  the  increase  or  improvements 
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in  controversy,  according  to  the  rule  by  us  adopted  under  art. 
2377. 

With  regard  to  the  increase  of  value  of  the  defendant's  land,  re- 
sulting from  its  having  been  cleared  and  ditched  during  the  mar- 
riage, we  think  it  ought  not  to  be  specially  allowed.  It  appears  to 
us  that  such  clearing  and  ditching  were  necessary  for  the  cultiva- 
tion of  the  land,  from  which  the  community  was  benefitted ;  and 
that  if  any  advantage  has  been  derived  to  the  defendant  by  increas- 
ing the  value  of  his  land,  such  increase  will  necessarily  be  ac- 
counted for,  and  included,  in  the  estimation  thereof  made  under  the 
rule  above  established. 

The  next  is  a  bill  of  exceptions  to  the  court's  overruling  the 
motion  of  the  defendant  for  a  continuance.  We  shall  not  inquire 
into  the  grounds  on  which  the  continuance  was  refused ;  for,  as  the 
case  is  to  be  remanded,  we  can  see  no  objection  to  the  defendant's 
being  allowed  to  produce  such  further  evidence  as  is  alluded  to  in 
his  affidavit,  and  which  may  serve  to  ascertain  his  rights,  and  to 
support  such  of  his  pretensions  as,  for  want  of  evidence,  may 
have  been  disregarded  below.  He  cannot  be  permitted,  however, 
to  offer  any  other  proof. 

The  next  is  a  bill  of  exceptions  taken  to  the  court's  refusal  to 
receive  in  evidence,  certain  sales  of  slaves  made  by  the  defendant 
previous  to  his  marriage.  Those  sales  are  dated  in  1820,  and  the 
considerations  therefor  appear  to  have  been  collected,  and  paid, 
previous  to  the  marriage.  It  is  clear,  that  those  sales  cannot  be 
received  as  evidence  of  separate  money  or  property  brought  into 
the  community  by  the  defendant,  as,  if  he,  at  the  time  of  his  mar- 
riage, really  had  the  .money  which  he  is  entitled  to  claim  from  the 
community,  the  origin  of  such  funds  is  immaterial  and  irrelevant.  ^ 
The  defendant  cannot  be  allowed  to  recover  any  other  sums  but 
those,  which  he  can  prove  that  he  brought  into  the  community. 

We  have  attentively  examined  all  the  other  bills  of  exceptions 
contained  in  the  record.  Several  of  them  are  unimportant,  and 
many  of  the  others  relate  to  the  points  already  disposed  of,  and 
particularly  to  the  value  of  the  improvements  so  much  contested 
between  the  parties,  and  to  the  evidence  by  them  adduced  respec- 
tively, in  support  of  what  they  conceived  to  be  a  correct  estima- 
tion thereof.    It  does  not  seem  to  us  that  any  of  the  bills  of  ex- 
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ception,  which  we  do  not  think  necessary  to  notice  he  re  specially, 
require  oar  interference ;  and  we  have  been  unable  to  discover 
that  any  error  has  intervened  to  the  prejudice  of  either  of  the  par- 
ties, from  the  opinions  of  the  judge,  a  quo^  as  expressed  in  those 
bills. 

On  the  merits  ,after  a  careful  and  attentive  perusal  of  the  volumi- 
nous record  submitted  to  our  consideration,  it  does  not  appear 
to  us  that  any  error  has  been  committed,  except,  so  far  as  the  judg- 
ment appealed  from  allows  the  value  of  the  improvements,  accord- 
ing to  the  estimation  and  statements  contained  in  the  inventory, 
and  which  form  the  items  of  $36,430,  among  those  complained  of 
by  the  defendant.  This  should  be  corrected  in  conformity  with 
the  rule  above  established.  The  rest  of  the  judgment  seems  to 
us  correct.  The  case  was  fully  investigated  in  the  lower  court ; 
and  from  the  admissions  made  by  the  parties  as  shown  by  the  re- 
cord ;  from  the  different  titles  and  documents  by  them  established  ; 
and  from  the  parol  evidence  by  them  adduced  respectively,  we 
have  come  to  the  conclusion  that  there  is  nothing  in  the  judgment, 
except  as  above  stated,  which  requires  us  to  disturb  it. 

It  is  therefore  ordered,  that  the  judgment  of  the  Court  of  Pro- 
bates, so  far  only  as  it  allows  the  value  of  the  improvements  made 
during  the  marriage  on  the  defendant's  landed  property,  according 
to  the  estimation  put  upon  them  by  the  appraisers  as  shown  by 
the  inventory,  be  annulled  :  that  the  case  be  remanded  to  the  low- 
er court  for  further  investigation,  as  to  the  value  of  such  increase 
and  ameliorations  as  may  be  the  result  of  the  common  labor,  ex- 
penses, and  industry,  according  to  the  principles  above  recogniz- 
ed :  that  in  all  other  respects,  except  so  far  as  it  may  be  necessary 
to  amend  or  modify  it,  after  the  defendant  shall  have  produced  the 
evidence  alluded  to  in  his  affidavit  for  a  continuance,  and  which 
he  shall  be  permitted  to  offer  before  the  inferior  court  on  the  re- 
manding of  this  case,  and  no  other,  the  judgment  appealed  from 
be  affirmed  ;  and  that  the  costs  of  this  appeal  be  borne  by  the  ap- 
pellee. 

Robertson  and  JZ.  H,  Chinn,  for  the  plaintiff. 

Brunotf  Lobdell,  and  Labauve^  for  the  appellant. 
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In  the  matter  of  the  Tutorship  of  Francis  Hacket  and  another, 
children  of  Francis  Hacket,  deceased. 

Where  the  accounts  of  the  totor  of  a  minor  beiTi  presented  to  the  Court  of  Probates 
for  approval,  are  opposed  by  the  latter,  a  co-heir  maj  intervene  in  the  proceedings, 
for  the  purpose  of  obtaining  from  their  common  tutor  a  legal  settlement  of  their  an** 
cestor*s  estate.  The  cause  of  action  is  the  same,  and  both  claim  in  the  same  right. 
C.  P.  389,  890. 

A  minor  who,  after  becoming  of  age,  has  accepted  the  accounts  of  his  tutor,  and  given 
him  a  receipt  in  full  and  discharge  from  all  claims,  may,  within  four  years  after  her 
majority,  institute  a  direct  action  against  him  respecting  the  acts  of  the  tutorship, 
or  oppose  his  discharge  when  applied  for  by  him  ;  and  she  will  be  relieved,  on  proof 
that  she  acted  in  ignorance  of  her  rights.    C.  C.  355,  356,  1815,  1841. 

Where  the  tutor  of  a  minor,  also  the  tutor  of  the  minor  heirs  of  a  former  tutor  of  the 
same  minor,  tenders  in  the  Court  of  Probates,  in  his  double  capacity,  his  account 
to  his  late  ward  after  his  majority,  it  will  be  no  objection,  on  an  opposition  by  the 
latter,  claiming  a  tract  of  land,  or  its  proceeds  omitted  in  the  accountj  and  alleged 
by  the  tutor  to  belong  to  the  community  which  existed  between  the  former  tutor 
and  the  mother  of  the  other  minors,  that  the  judgment,  if  in  favor  of  the  opponent, 
would  be  in  substance  against  the  heirs  of  such  former  tutor,  who  are  not  parties  to 
the  proceedings,  and  that  the  question  is  one  of  title,  not  within  the  jurisdiction  of 
the  Probate  Court.  The  minor  heizs  of  the  first  tutor  are  represented  by  their  tutor, 
the  only  person  authorized  by  law  to  represent  them ;  apd  the  Court  of  Probates  is 
empowered  to  determine  questions  of  title,  arising  collaterally  on  the  trial  of  other 
matters  within  its  jurisdiction. 

A.  had  two  children  by  his  wife,  who,  after  his  death,  married  B.,  by  whom  she  also 
had  children,  and  B.  became  the  tutor  of  the  children  of  the  first  marriage.  B.  hav* 
ing  diedy  C.  was  appointed  tutor  to  the  issue  of  both  marriages,  and  after  the  ms* 
jority  of  the  children  by  the  first  husband,  presented  his  accounts  to  the  Court  of 
Probates,  both  as  their  tutor,  and  as  tutor  of  the  minor  heirs  of  their  first  tutor.  On 
an  opposition  to  the  approval  of  the  account  made  by  the  heirs  of  the  first  marriage, 
claiming  the  proceeds  of  a  tract  of  land,  included  in  an  inventory  made  after  the 
death  of  the  wife,  of  the  community  which  existed  between  her  and  her  second  hue-* 
band,  which  had  been  adjudicated  to  the  latter  as  property  common  between  him 
and  his  children,  and  which,  after  his  ceath,  was  sold  as  belonging  to  his  succession, 
it  was  proved  that  the  land  belonged  to  the  father  of  the  opponents  before  his  max- 
riage.  The  land  was  claimed  by  the  heirs  of  B.,  under  an  act  of  sale  executed  by 
A.  to  D.,  from  whom  they  derived  title.  D*  being  sworn  as  a  witness  testified,  that 
the  land  had  been  conveyed  to  him  by  A.,  but  that  he  had  never  paid  any  part  of  the 
price,  nor  taken  possession  of  the  land,  there  being  an  understanding  between  A. 
and  himself,  that  he  should  re-convey  the  land  when  required  ;  that  after  A*s.  death, 
in  consideration  of  receiving  back  a  note  he  had  given  for  the  price  from  B.,  he  con- 
veyed the  land  to  B.  and  his  wife,  believing  that  thereby  the  legal  title  thereto 
would  be  vested  in  the  heirs  of  A.    The  tutors  excepted  to  the  admissibility  of 
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this  evidence,  on  the  ground  that  A.  having  been  a  party  to  the  sale  to  D.  the 
opponents,  }m  heirs,  cannot,  any  more  than  he  could,  prove  its  simulation,  without 
producing  a  counter-letter.  Per  Curiam,  If  such  a  letter  had  been  taken  by  A., 
as  the  evidence  renders  probable,  it  must  have  fallen  into  the  hands  of  B.  their  tutor, 
and  the  very  person  who  they  allege  attempted  to  defraud  them.  Under  such  cir- 
eumstances  they  should,  perhaps,  be  permitted  to  prove  the  simulation  by  parol. 

As  a  general  role,  written  titles  are  conclusive  between  the  parties,  and  they  are 
estopped  from  contradicting  them ;  but  third  persons,  not  parties  to  an  act,  may 
prove  its  simulation  by  parol,  or  that  an  act  purporting  to  be  a  sale,  was  in  truth  a 
daHon  enpayemefiU  for  the  benefit  of  such  third  persons,  and  this  especially  whera 
fraud  is  alleged. 

On  aa  opposition  to  an  account  rendered  by  a  tutor,  a  witness  will  be  allowed  to  prove 
that  the  tutor  told  him  that  he  had  sold  a  slave  belonging  lo  his  ward  for  a  certain 
sum*  Per  Curiam.  The  testimony  does  not  go  to  make  out  a  sale  or  transfer  of 
a  slave,  or  to  affect  the  title  to  one,  but  to  establish  the  receipt  of  money  by  the 
tutor  for  property  disposed  of  by  him,  for  which  he  must  account. 

Where  the  property  uf  minor  heirs  has  been  illegally  sold,  though  not  bound  by  the 
proceedings,  they  may  on  coming  of  age  ratify  the  sale,  and  claim  the  proceeds. 

A  tutor  is  not  chargeable  with  more  than  five  per  cent  interest  per  annum,  on  funds 
received  by  him  for  his  minor.    Act  of  19th  February,  1825. 

Appeal  from  the  Court  of  Probates  of  West  Baton  Rouge, 
Favroty  J. 

.  The  pleadings  and  evidence  in  this  case  are  accurately  re-cited 
in  the  opinion  delivered  by 

MoRPHY,  J.  The  petitioner  represents  that  he  is  the  dative 
tutor  of  Francis  Hacket,  junr.,  one  of  the  two  children  of  Francis 
Hacket,  born  of  his  marriage  with  Maria  Adams,  both  deceased  ; 
that  before  his  appointment,  Francis  Hacket,  junr.  had  had  two 
tutors  in  succession,  to  wit,  his  mother  Maria,  and,  after  her 
death,  James  Hacket,  her  second  husband  ;  that  he  has  also  been 
appointed  tutor  to  the  three  minor  children  left  by  the  late  James 
Hacket ;  and  that  he  is  now  desirous  of  tendering  to  Francis 
Hacket,  his  late  ward,  now  of  full  age,  an  account  in  his  double 
capacity  as  his  tutor,  and  as  tutor  of  the  minor  heirs  of  James 
Hacket.  Annexed  to  the  petition  is  a  statement  or  account,  show- 
ing in  favor  of  Francis  Hacket,  junr.  a  balance  of  $2254  13.  The 
petition  concludes  by  praying,  that  the  administration  of  the  former 
tutors  as  well  as  his  own,  may  be  approved,  and  that  he  may  be 
discharged  from  his  trust.  Francis  Hacket  filed  an  answer  or 
opposition  stating  in  substance,  that  the  account  does  not  contain 
a  correct  statement  of  his  rights  ;  that  instead  of  the  sum  allowed 
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him,  he  is  legally  and  justly  entitled,  as  one  of  the  heirs  of  the 
late  Francis  Hacket,  to  $11,7(>1  35.  The  answer  avers,  that  a 
tract  of  land  of  four  hundred  and  ten  superficial  arpens,  which 
was  the  separate  property  of  the  respondent's  father,  acquired 
before  his  marriage  with  Maria  Adams,  was  erroneousjy  included 
in  an  inventory  taken  on  the  1st  February,  1832,  of  the  community 
which  had  existed  between  his  mother  and  her  second  husband 
James  Hacket :  that  this  land  was  sold  by  Francis  Hacket,  on  the 
16th  of  July,  1817,  to  one  Michael  Adams,  for  the  sum  of '97000, 
but  continued  to  remain  in  the  possession  of  the  former  and  his 
heirs,  until  the  21st  of  June,  1824,  when  said  Michael  Adams,  by 
an  authentic  act,  executed  a  sale  of  the  premises  to  Maria  Hacket 
and  James  Hacket,  apparently  for  the  sum  of  $7,500  in  cash,  but 
that  in  truth  nothing  was  paid  in  cash  by  the  mother  of  respond- 
ent, or  her  second  husband,  to  the  said  Michael  Adams,  whose 
sole  and  only  object  in  making  a  reconveyance  of  the  property 
was  to  reinvest  the  heirs  of  Francis  Hacket  with  the  title  to  the 
same,  and  to  free  himself  from  the  payment  of  a  note  of  $6000 
which  he  had  given  for  the  land,  and  which  he  appeared  by  the 
inventory,  taken  after  Hacket's  death,  to  owe  to  his  estate  :  that 
notwithstanding  the  aforesaid  sale  and  re-sale,  the  land  in  ques« 
tion  has  never  ceased  to  belong  to  Francis  Hacket  and  his  heirs  ; 
and  that  any  attempt  on  the  part  of  James  Hacket,  or  of  the  peti- 
tioner, as  the  tutor  of  his  heirs,  to  make  said  land  community 
property  of  the  second  marriage,  by  reason  of  the  re-sale  executed 
by  Michael  Adams  on  the  21st  of  June,  1824,  is  a  fraud  on  the 
rights  of  the  respondent  and  his  sister  Elvira.  The  answer  further 
sets  forth,  that  on  the  death  of  Maria  Hacket  in  1832,  the  said  tract 
of  land,  together  with  the  slaves  Betsey,  and  her  children,  Arthe- 
mise  and  Lise,  which  were  also  the  separate  property  of  Francis 
Hacket,  and  the  slaves  Barney,  Mehaly,  and  Jane,  which  belonged 
to  the  first  community  between  Francis  Hacket  and  Maria  Adams, 
were  erroneously  and  unlawfully  adjudicated,  at  the  price  of  ap- 
praisement, to  James  Hacket,  as  property  common  between  him 
and  his  three  children,  and  at  his  death  were  sold,  in  1839,  as 
belonging  to  the  succession,  at  the  instance  of  the  petitioner  the 
tutor  of  his  minor  heirs.  That  the  rights  of  the  respondent,  and 
his  sister  Elvira,  to  all  the  separate  property  of  their  father,  and 
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to  one  half  of  the  community  property  between  their  father  and 
mother,  were  not  in  any  wise  affected  by  the  family  proceedings 
had  in  1832,  and  that  so  far  as  the  same  were  intended  to  apply  to 
the  property  of  their  father,  and  to  vest  any  title  thereto  in  James 
Hacket,  they  are  absolutely  null  and  ¥oid.  The  answer  further 
avers  that  the  property  which  rightfully  belonged  to  Francis 
Hacket,  and  which  descended  to  his  two  heirs,  was  sold,  in  1839, 
for  $23,522  50,  oTie-half  of  which  sum  the  respondent  is  entitled  to 
claim,  as  he  is  willing  to  ratify  the  sale  thus  made  by  the  peti- 
tioner, who  has  received  the  proceeds  of  the  said  sale  as  tutor  of 
the  heirs  of  James  Hacket.  The  answer  concludes  witli  a  prayer 
that  the  account  filed  may  be  rejected,  and  that  the  respondent  do 
recover  of  the  petitioner  the  sum  of  $11, 761  25,  with  interest  from 
the  1st  of  February,  1832. 

The  issue  being  thus  joined,  £lvira  Hacket  intervened,  and 
adopting  as  a  part  of  her  petition,  the  answer  of  her  brother  Fran- 
cis Hacket,  she  represents  that  she  has  a  right  to  intervene  and 
demand  a  legal  settlement  of  her  father's  estate,  which  would 
entitle  her  to  claim  and  recover  of  the  petitioner  the  like  sum 
of  $11,761  25,  subject  to  a  credit  of  such  sums  as  she  has 
already  received  from  him.  She  further  shows,  that  on  the 
1st  of  May,  1839,  James  Hutchiss  presented  her  a  statement, 
showing  that  as  one  of  the  heirs  of  Francis  Hacket,  she  was 
entitled  to  receive,  in  principal,  only  $2176,27  ;  that  implicitly 
relying  upon  her  former  tutor's  averment,  in  his  account,  that 
her  rights  were  shown  to  be  such,  as  he  represented  them, 
by  the  archives  of  the  Court  of  Probates,  she  was  misled  and 
deceived  as  to  her  real  rights,  and  unadvisedly  signed  the  ac- 
count acknowledging  its  eorrectness  ;  that  afterwards,  to  wit,  on 
the  13th  June,  1839,  she  was  persuaded  and  induced  by  said 
Hutchiss  to  appear  before  a  notary,  and,  on  receiving  from  him 
the  aforesaid  amount,  to  give  him  an  acquittance  and  release,  all 
of  which  was  done  in  entire  ignorance  of  her  rights  as  heir  of 
Francis  Hacket,  and  without  any  knowledge  of  the  fraud  practised 
by  James  Hacket  to  divest  her  and  her  brother  of  their  legitimate 
rights ;  that  the  said  Hutchiss  well  knew,  when  he  induced  her  to 
approve  his  account,  that  it  was  not  and  could  not  be  supported  by 
the  archives  of  the  Court  of  Probates  ;  that  under  such  circum- 
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Stances  the  acknowledgment  she  signed,  and  the  discharge  she 
granted,  should  not  prejudice  her  rights,  and  preclude  her  from 
recovering  what  she  is  legally  entitled  to.  Under  these  pleadings 
the  parties  went  to  trial,  whereupon  the  Court  of  Probates  rejected 
the  accounts  now*  and  formerly  rendered,  and  decreed  that  the 
tutor,  James  Hutchiss,  should  pay  to  the  intervener,  and  to  the  re- 
spondent, $9,033  04  cents  each,  after  deducting  therefrom  the 
sums  respectively  received  by  each.    The  tutor  has  appealed. 

Labauve,  for  the  appellant.  The  right  of  Elvira  Haeket  to 
intervene  in  this  case,  must  be  tested  by  articles  389,  390,  of  the 
Code  of  Practice,  Art.  389  declares  that,  "  An  intervention  or 
interpleader  is  a  demand  by  which  a  third  person  requires  to  be 
permitted  to  become  a  party  in  a  suit  between  other  persons, 
either  by  joining  the  plaintiff  in  claiming  the  same  thing,  or  some- 
thing connected  with  it,  or  by  uniting  with  the  defendant  in  resist- 
ing the  claims  of  the  plaintiff."  Art.  390  provides  that,  *'  In  order 
to  be  entitled  to  intervene,  it  is  enough  to  have  an  interest  in  the 
success  of  either  of  the  parties  to  the  suit."  Here,  the  intervener 
does  not  join  the  tutor,  nor  the  opponent ;  nor  does  she  oppose 
both,  as  permitted  by  sect.  10  of  the  act  of  7th  April,  1826,  amend- 
ing the  Code  of  Piactice.  Her  demand  is  separate  and  inde- 
pendent. She  claims  $11,761,25  for  herself;  the  opponent  de- 
mands other  $  1 1,761,25  for  himself.  She  neither  claims  the  same 
thing,  nor  any  thing  connected  with  the  object  demanded  by  the 
opponent.  The  issue  in  the  case  between  the  original  parties  is, 
whether  Hutchiss  shall  pay  to  Francis  Haeket,  the  opponent, 
$11,761,26,  instead  of  the  sum  stated  to  be  due  in  his  account. 
The  iniervenor  comes  in  and  alleges  that  another  account,  ren- 
dered by  Hutchiss  to  her,  was  erroneous  and  should  be  so  declared^ 
and  that  she  also  should  recover  from  Hutchiss  $11,761,26  in- 
stead of  the  sum  allowed  her  by  the  account  already  rendered. 
This  intervention  raises  a  new  and  distinct  issue — that  is,  wheth- 
er the  account  formerly  rendered  to  her  should  be  annulled,  and 
a  different  sum  paid  to  her.  The  decision  of  the  issue  between 
the  original  parties  could  in  no  manner  affect  her  rights ;  and  she 
cannot,  .consequently,  sustain  her  intervention.  7  Mart.  N.  S. 
196.    She  has  no  interest  in  the  $11,761,25  claimed  by  the  op- 
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ponent ;  and  an  interpleader  cannot  change  the  issue.    5  Mart. 
N.  S.  601. 

The  court  below  erroneously  admitted  the  testimony  of  Adams 
to  contradict  the  written  acts  of  sale  by  Francis  Hacket  to  Adams 
in  1817,  and  by  Adams  to  James  Hacket  in  1824.  Its  tendency 
is  to  destroy  those  acts ;  to  divest  James  Hacket  and  his  wife 
and  their  heirs,  and  to  vest  the  estate  in  the  heirs  of  Francis 
Hacket  Its  admission  is  in  violation  of  two  settled  principles  ;  it 
is  the  admission  of  parol  evidence, ^r^^,  against  the  contents  of  a 
written  act ;  and  secondly,  to  prove  4itle  to  real  property.  Civil 
Code,  arts.  2255, 2256.  12  Mart.  418.  The  opponent  and  inter* 
venor  claim  as  heirs  of  Francis  Hacket,  and  they  are  like  himself^ 
bound  by  the  act  signed  by  him.  Civil  Code,  art.  2283.  Be- 
tween the  parties,  nothing  but  a  counter  letter  can  be  received  to 
contradict  a  written  act.  19  La*  409.  The  sale  by  Adams  to 
James  Hacket  and  wife,  in  1824,  for  cash^  vested  in  the  purcha- 
sers and  their  heirs,  a  complete  title  to  the  property.  10  La. 
181.     The  object  of  Adams'  testimony  is  to  divest  this  title. 

The  wife  of  James  Hacket,  the  mother  of  the  opponent  and 
intervener,  having  died  in  1832)  leaving  children  by  her  two  hus- 
bands, an  inventory  of  all  the  property  was  made,  the  price  of 
which  is  now  claimed  by  the  opponent  and  intervener.  All  this 
property  was  adjudicated,  at  its  appraised  value,  to  James  Hack- 
et, the  surviving  husband,  under  the  advice  of  a  family  meeting, 
and  a  decree  of  the  Court  of  Probates.  James  Hacket  having 
subsequently  died,  the  property  was  again  appraised,  and  sold  as 
belonging  to  her  succession.  The  opponent  and  intervener  now 
attempt  to  ratify  the  last  of  these  two  sales,  and  to  claim  the 
price.  This  they  have  no  right  to  do.  Suppose  that  there  had 
been  several  more  of  these  sales,  could  they  ratify  any  one  at 
their  choice  ? 

Elaniy  contra. 

MoRPHY,  J.  Two  points  have  been  made,  which,  as  they  ap- 
ply only  to  the  intervening  party,  we  will  first  consider.  It  is 
said,  that  £lvira  Hacket  was  improperly  permitted  to  intervene  in 
this  suit,  as  her  demand  is  a  separate  and  independent  one ;  that 
she  does  not  claim  the  same  thmg  as  Francis  Hacket  or  any  thing 
connected  with  ii ;  that  she  claims  for  herself  the  same  sum  of 
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money,  to  be  sure,  as  he  does,  but  that  there  is  not,  between  the 
two  demands,  that  identity,  or  connection,  contemplated  by  article 
389  of  the  Code  of  Practice.  We  think  otherwise.  Elvira 
Hacket  ^eeks  to  join  her  brother  and  co-heir,  in  order  to  demand 
from  the  same  person  a  legal  settlement  of  their  common  father^s 
estate.  The  thing  which  both  claim  is  the  same,  and  the  grounds 
on  which  it  is  claimed  are  the  same.  Having  a  similar  cause  of 
action,  and  claiming  in  the  same  right,  nothing  could  have  pre- 
Tented  her  from  joining  in  the  action  when  originally  brought ;  if 
so,  why  should  she  not  be  permitted  to  unite  het  efforts  to  those 
of  her  co-heir,  in  the  prosecution  of  their  common  claims  against 
the  plaintiff  ?  We  can  see  no  good  reason  why  it  should  not  be 
so,  and  we  believe  that  this  case  is  precisely  one  of  those  pro- 
yided  for  by  the  Code  of  Practice,  Arts.  389,  390. 

It  is  next  urged,  that  Elvira  Hacket  is  estopped  from  setting  up 
the  same  claims  as  her  co-heir,  because,  in  1839,  she  accepted 
her  tutor's  account  after  becoming  of  age,  and  gave  him  a  full 
receipt  and  discharge  for  all  claims  she  had  against  him,. as  well 
as  against  the  estate  of  James  Hacket  her  former  tutor ;  and  that 
by  so  doing  she  has  ratified  the  adjudication  made  to  James 
Hacket,  in  1832.  To  this  the  interpleader  answers,  that  these 
receipts  and  acquittances  were  the  result  of  error  on  her  part, 
created  by  the  false  representations  and  assertions  made  to  her  by 
her  tutor,  in  the  very  account  she  accepted.  We  are  not  gener- 
ally disposed  to  listen  to  parties  who  seek  to  annul  contracts,  de- 
liberately entered  into,  on  the  score  of  error,  except  in  cases 
where  such  error  is  clearly  made  to  appear.  The  account  ren- 
dered in  1839,  states  the  sum  of  $2528  59,  as  being  that  coming 
to  Elvira  from  the  estate  of  her  father  and  mother,  and  refers  for 
its  correctness  to  a  settlement  and  liquidation  of  their  estates, 
which,  it  is  averred,  had  been  made  in  the  Court  of  Probates  by 
James  Hacket,  her  former  tutor,  on  the  20th  January,  1832.  It 
appears  that  no  such  settlement  of  these  estates  has  ever  taken 
place  ;  nor  has  any  attempt  been  made  to  show,  on  what  basis 
this  account  was  rested.  If  its  correctness  cannot  be  supported 
by  the  archives  of  the  Court  of  Probates  to  which  it  refers,  and 
if,  on  the  supposed  truth  of  such  reference,  it  was  accepted  by  the 
interpleader,  it  is  clear  that  she  was  deceived,  and  acted  in  error. 
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She  must  have  supposed  that  the  settlement  and  liquidation  spo- 
ken of,  had  been  made  contradictorily  with  her  under-tutor,  more 
experienced  than  herself,  and  whose  duty  it  was  to  see  her  rights 
properly  stated,  and  correctly  adjusted.  She  was  a  minor  at  the 
time  of  the  adjudication  made  to  James  Hacket ;  and  nothing  in  the 
evidence  induces  the  suspicion,  that  when  she  signed  the  account 
she  had  the  least  knowledge  of  her  rights  to  any  part  of  the  pro- 
perty thus  adjudicated,  and  intended  to  abandon  them.  On  the 
contrary ;  all  the  circumstances  of  the  case  fully  satisfy  us,  that 
she  acted  throughout  in  entire  ignorance  of  her  rights,  and  that 
she  should  not  be  concluded  by  the  acquittance  and  discharge 
thus  unadvisedly  signed,  especially  when  they  are  opposed  to  her 
by  the  very  party  who  led  ^r  into  error.  Civil  Code,  arts.  1816, 
1841.  10  Peters'  Rep.  735.  It  is  not  pretended  that  she  is  not 
within  the  four  years  during  which  a  minor,  after  arriving  at  the 
age  of  majority,  can  institute  a  direct  action  against  his  tutor  re- 
specting the  acts  of  the  tutorship  ;  and  it  may  be  added,  that  the 
settlement  or  receipt  relied  on  are  not,  perhaps,  in  such  strict  ac- 
cordance with  the  requirements  of  law,  as  to  be  binding  on  her. 
Civil  Code,  aru.  355,  356. 

Before  answering  to  the  merits,  the  petitioner  excepted  to  the 
reconventional  demand  and  intervention  set  up  by  the  heirs  of 
Francis  Hacket ;  on  the  ground,  that  a  judgment  allowing  their 
claims  would  in  substance  be  a  judgment  against  the  heirs  and 
representatives  of  James  Hacket,  when  they  have  not  been  made 
parties  to  (his  suit ;  and  moreover,  that  the  Court  of  Probates 
would  be  made  to  try  questions  of  title  between  the  children  of 
the  two  marriages,  when  it  is  without  jurisdiction  to  try  such 
issues.  The  judge  below  rightfully  overruled  these  exceptions. 
The  plaintiff  is  now  rendering  an  account  to  the  children  of  Fran- 
cis Hacket,  not  only  of  his  own  tutorship,  but  also  of  the  tutorship 
of  James  Hacket,  their  former  tutor,  whose  minor  heirs  he  repre- 
sents ;  tliey  are  therefore  in  court,  and  their  rights  are  defended 
by  the  person  alone  authorized  by  law  to  stand  in  judgment  for 
them.  As  to  the  question  of  title,  it  must  necessarily  be  decided 
by  the  inferior  court,  which  is  called  upon  to  determine  what 
proportion  of  the  funds,  in  the  hands  of  the  petitioner,  is  coming  to 
the  children  of  the  first  marriage,  and  what  claims  the  latter  have 
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against  their  former  tutor,  James  Hacket,  for  the  property  they 
had  in  his  possession,  or  of  which,  they  alleged  he  attempted  to 
divest  them,  by  causing  it  to  be  adjudicated  to  himself.  We  have 
uniformly  held  that  the  Court  of  Probates  can  try  questions  of 
title,  when  they  arise  collaterally  in  the  determination  of  other 
matters  within  its  jurisdiction.  5  Mart.  N.  S.  214.  6  lb.  N.  S* 
304.  8  La.  463 ;  and  see  case  of  Babin  v.  Nolan^  just  decided^ 
ante,  p.  278. 

On  the  merits,  the  oral  and  documentary  evidence  in  the  record 
fully  establishes,  that  the  land  and  slaves,  the  proceeds  of  which 
are  claimed  by  the  heirs  of  Francis  Hacket,  belonged  to  their 
father  before  his  marriage  with  Maria  Adams.  In  relation  to  the 
land  of  410  arpenSf  it  has  been  sho^  that,  instead  of  the  price 
of  $7500,  mentioned  in  the  sale  of  the  21st  of  June,  1824,  as  hav- 
ing been  paid,  in  cash,  to  Michael  Adams  by  James  Hacket  and 
his  wife,  the  only  consideration  obtained  was  the  return  of  a  note 
of  the  vendor  for  $6000,  which  he  had  executed  to  Francis  Hack- 
et, when  the  latter  sold  him  the  same  land  on  the  16th  of  July, 
1817;  that  Adams  never  made  the  cash  payment  of  $1000  men- 
tioned in  this  last  sale,  and  never  took  possession  of  the  land, 
which  always  remained  in  the  occupancy  of  Francis  Hacket,  be- 
tween whom,  and  Adams,  there  was  an  understanding,  that  the 
land  should  be  re-conveyed  whenever  Hacket  should  require  it  ; 
that  after  the  death  of  the  latter,  in  order  to  free  himself  from  the 
liability  he  was  seemingly  under,  Michael  Adams  reconveyed  the 
land  to  Maria  Hacket  and  James  Hacket,  and  received  back  his 
note  of  $6000,  inventoried  as  due  to  Hacket's  estate,  believing,  as 
the  witness  says,  that  thereby  the  legal  title  to  the  land  would  be 
reinvested  in  the  heirs  of  Francis  Hacket.  But  these  facts  have 
been  stated  by  Michael  Adams  himself,  whose  testimony,  taken 
under  a  commission,  was  objected  to ;  and  the  bill  of  exceptions 
taken  to  the  opinion  of  the  court  admitting  it,  presents  one  of  the 
difficulties  of  the  case.  We  believe,  however,  that  the  judge  did 
not  err.  It  is  said  that  Francis  Hacket,  the  father  of  Francis  and 
Elvira  Hacket,  having  been  a  party  to  the  sale  of  1817,  they  can- 
not, any  more  than  he  could,  prove  its  simulation  without  pro- 
ducing a  counter  letter.  If  one  was  taken  by  their  father,  as  the 
evidence  renders  probable,  it  must  have  fallen  into  the  hands  of 
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James  Hacket  their  tutor  and  step-father,  the  very  person  who, 
they  allege,  attempted  to  defraud  them  of  their  property  by  taking 
a  sale  of  it  in  his  own  name  in  1824,  when  a  reinvestiture  of  the 
title  in  ihem,  as  heirs  of  Francis  Hacket,  was  intended  by  the 
vendor.  Under  such  circumstances,  perhaps,  they  should  be 
viewed  in  the  light  of  third  parties,  and  be  permitted  to  prove  the 
simulation  by  parol,  especially  ;  when  the  witness  offered  is  the 
other  party  to  the  sale,  in  a  contest  with  whom  they  could  prove 
the  simulation  by  propounding  to  him  interrogatories  to  be  an- 
swered under  oath.  But  be  this  as  it  may,  the  appellees  were 
not  parties  to  the  sale  of  the  21st  of  June,  1824.  The  general 
rule  certainly  is,  that  written  titles  form  full  and  conclusive  proof 
between  the  parties,  and  that  they  are  estopped  from  contradict- 
ing them ;  but  the  exception  is  equally  certain,  that  persons  not 
parties  to  an  act,  may  prove  its  simulation  by  parol,  or  may  prove, 
as  in  the  present  case,  that  the  act,  although  purporting  to  be  a 
Sale,  was  in  truth  a  dation  en  payement^  made  for  the  benefit  af 
such  third  persons,  and  the  exception  holds  especially  where  fraud 
is  alleged.  De  la  Houssaye  v.  De  la  Houssaye  et  al.y  7  Mart.  N. 
S.  203.  Prudence  v.  Bermodi  and  others^  1  La.  240.  Badon  v. 
Badon^  6  La.  258.  McCarty  v.  BoniTs  Adrmrnstrator,  9  La. 
356.  If  by  the  re-sale  executed  l^y  Adams,  this  land  was  really 
giveA  in  payment  to  the  heirs  of  Francis  Hacket,  for  a  debt  due  to 
their  father,  they  have,  we  apprehend,  the  same  right  of  ratify- 
ing the  transaction  by  claiming  the  land,  as  minors,  who  on  arri- 
ving to  the  age  of  majority,  can  ratify  sales  made  of  their  property, 
by  claiming  the  proceeds.     6  Mart.  N.   S.  21.     2  lb.  N.  S.  614. 

Another  bill  of  exceptions  was  taken  to  the  admission  of  a  wit- 
ness to  prove  that  James  Hacket  told  him  that  he  had  sold  the 
negro  girl  Lise  for  $500  or  $600.  The  judge  did  not  err.  The 
testimony  does  not  go  to  make  out  a  sale  or  transfer  of  a  slave, 
or  affect  the  title  to  one,  but  to  prove  the  receipt  of  a  sum  of  mo- 
ney by  James  Hacket,  for  property  disposed  of  by  him,  and  for 
which  he  must  account. 

In  relation  to  the  family  proceedings  had  in  1832,  and  those 
under  which  all  the  property  found  in  the  estate  of  James  Hacket 
was  sold,  it  is  clear,  that  the  rights  of  the  appellees  to  the  sepa- 
rate property  of  their  father  remained  unaffected  by  them.    On 
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oeither  occasiion  were  they  made  parties  to  the  proceedings* 
which  were  exclusively  conducted  on  behalf,  and  for  the  use  of 
the  minors  of  the  second  marriage.  But  although  the  heirs  of 
Francis  Hacket  are  not  bound  by  such  proceedings,  they  have 
the  undoubted  right  of  ratifying  the  sale  thus  made  of  their  pro- 
perty, and  of  claiming  it3  proceeds.  2  Mart.  N.  S.  614.  5  lb.  N. 
S.625.     2  La.  519. 

The  manner  in  which  the  Probate  Judge  has  settled  the  rights 
and  claims  of  the  appellees,  appears  to  us  substantially  correct : 
but  he  has,  we  think,  improperly  allowed  them  interest,  at  the 
rate  of  ten  per  cent  per  annum,  from  the  maturity  of  the  several 
instalments  of  the  price  their  land  sold  for.  The  tutor  is  certainly 
accountable  for  whatever  he  receives  for  his  minor,  both  capilal 
and  interest ;  but  from  the  moment  the  funds  reach  his  hands,  he 
is  not  chargeable  with  more  than  five  per  cent  per  annum.  Acts 
of  1825,  p.  198.  None  of  the  children  of  the  slave  Betsey  fell 
into  the  community,  as  contended  by  the  appellant's  counsel. 
From  their  ages  as  shown  by  the  record,  Lise,  one  of  them,  was 
born  before  the  marriage  of  Francis  Hacket,  and  the  two  others, 
Arthemise  and  Nathan,  after  his  death. 

It  is  therefore  ordered,  that  the  judgment  of  the  Court  of  Pro* 
bates  be  ao  amended,  as  to  allow  the  appellees  only  five  per  cent 
per  annum  interest,  instead  of  ten,  on  the  sums,  and  from  the  pe* 
riods,  therein  mentioned ;  and  that  it  be  affirmed  in  all  other 
respects  ;  the  appellees  to  pay  the  costs  of  this  appeal. 


William   H.   Robertson  and  others  v.  Francisco  de  Paulo 

DE  LizARDi  and  others. 

Where  the  fact  of  a  partnership  is  clearly  showD,  and  that  the  bills  of  exchange  sued 
on  were  drawn  for  the  purpose  of  carrying  on  the  business  contemplated  by  the 
parties,  plainti&  will  not  be  required  to  show,  that  they  knew  of  the  existence  of 
the  partnership  when  they  took  the  bills. 

Where  for  a  limited  period,  and  in  relation  to  a  particular  branch  of  commerce,  de- 
fendants were  to  bay  and  sell  on  joint  account,  and  to  participate  in  the  profits, 
they  become,  as  to  third  persons,  partners  in  relation  to  that  trade. 
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There  are  cases  in  which  the  partiea ,  though  not  partners  inter  se,  will  be  held  liable 
as  such  towards  third  persons. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan^ J. 

This  was  an  action  by  the  plaintiffs,  composing  the  firm  of 
Robertson,  Beale  &  Co.  of  Mobile,  on  two  bills  of  exchange, 
amounting  together  to  i^lSOO  sterling,  drawn  by  A.  Mackenzie 
&  Co.  of  that  city  upon  the  defendants,  F.  de  Lizardi  &  Co.,  and 
protested  for  non<*acceptance  and  non-payment.  The  bills  were 
dated  the  16th  and  17th  February,  1837.  The  petition  alleges  : 
That  on  the  17th  August,  1836,  the  defendants  gave  a  letter  of 
credit  to  A.  Mackenzie  &  Co.,  their  correspondents,  authorizing 
the  latter  to  draw  upon  them  to  the  extent  of  12,000/.«  sterling,  the 
credit  to  be.  extended  under  certain  circumstances  mentioned  in 
the  letter :  That  the  said  letter,  contained  in  addition,  propositions 
for  the  formation  of  a  partnership  between  the  defendants  and  A. 
Mackenzie  &  Co.,  during  what  is  commonly  termed  the  cotton 
season,  of  1836 — 1837,  which  propositions  were  acc^ted  by  the 
latter,  and  became  thereby  obligatory  on  the  defendants  :  That 
two  other  letters  of  defendants,  dated  Oct.  20th,  1836,  and  2d 
March,  1 837,  confirm  the  first  letter  of  17th  August,  1837 :  That 
the  letter  of  17th  August,  1837,  was  shown  to  the  petitioners, 
who,  on  the  faith  of  it,  purchased  the  two  bills  sued  on,  for  which 
they  gave  350  bales  of  cotton,  which  were  subsequently  sold  by 
the  defendants  for  the  joint  account  of  A.  Mackenzie  &,  Co.,  and 
themselves.  Judgment  is  prayed  for  amount  of  the  bills,  with 
interest  and  costs,  against  the  defendants,  in  solido. 

The  defendants,  after  a  general  denial,  allege  that  the  bills 
were  taken  upon  the  general  credit  of  the  drawers,  and  not  on  the 
faith  of  any  letter  of  credit  from  them.  They  aver  that  if  their 
letter  of  credit  was  ever  communicated  to  the  plaintiffs,  the  latter 
must  have  been  aware,  that  A.  Mackenzie  &,  Co.  had  not,  at  the 
time  the  bills  were  taken,  any  authority  to  draw  on  them,  or  to 
make  any  shipments  of  cotton  to  them  on  joint  account ;  that  the 
bills  were  not  drawn  pursuant  to  the  authority  originally  given  ; 
and  that  the  limit  of  the  credit  had  been,  at  the  time,  already 
greatly  exceeded. 
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The  letter  of  the  17th  August,  1836,  is  in  the  following  words  : 

"  London,  llth  August,  1836." 
*'  Messrs.  Alexander  Mackenzie  &  Co. 

''  Gentlemen  : — Having  had  the  pleasure  of  becoming  ac- 
quainted with  your  prior,  and  communicating  freely  with  him 
our  ideas  respecting  the  great  staple  of  your  State  and  city,  we 
have  thought  that  by  careful  attention  to  the  cotton  business  at 
both  ends,  that  is,  in  Mobile  in  buying,  and  in  Liverpool  in  sell- 
ing, and  keeping  down  the  expenses  in  both  places  as  much  as 
possible,  a  fair  business  might  be  done.  With  the  view  there- 
fore to  the  operations  which  we  shall  presently  explain,  we  now 
enclose  three  letters  of  credit,  one  addressed  to  each  of  the  three 
banks  of  Mpbile,  for  the  sum  of  four  thousand  pounds  sterling, 
or  twenty  thousand  dollars  each. 

It  is  understood  that  these  credits  are  to  be  used  exclusively  : 
FirsL  For  the  purchase  of  cotton  on  our  joint  account  and  equal 
account  with  you.  On  such  purchases  it  is  understood  and 
agreed  upoy,  that  no  charge  beyond  actual  disbursements  is  to  be 
made,  either  for  buying  in  Mobile,  or  for  selling  in  Liverpool. 
Advice  to  be  regularly  given  so  soon  as  a  purchase  is  made,  and 
subsequently  as  to  shipment,  &c. ;  and  in  all  cases  the  cotton, 
while  on  shore,  to  be  insured  against  fire,  and  timely  notice  given 
to  us  for  the  marine  insurance. 

Second,  These  credits  may  be  employed  as  advances  to  par- 
ties disposed  through  your  influence  to  cbnsign  to  our  house  in 
Liverpool ;  in  which  case  we  trust,  that  by  examination  as  to 
quality,  and  a  moderate  scale  of  advances,  little  risk  of  heavy 
reclaims  will  be  incurred ;  and  it  is  understood  betwixt  us 
that  you  are  at  liberty  to  take  an  interest  of  ^  or  ^  in  such 
shipments,  and  of  your  proportion  we  shall  consider  ourselves 
equally  interested  with  you,  although  it  be  not  so  stated  in  the  in- 
voice, as  we  shall  in  such  cases  charge  the  usual  commissions  in 
Liverpool,  and  credit  you  with  one-half  of  same. 

Third,  For  these  two  objects  the  above  credits  are  solely  to  be 
employed,  and  if  an  extension  of  them  be  required,  please  imme- 
diately to  advise  our  friends  in  New  Orleans,  Messrs.  M.  De  Li- 
zardi &  Co.,  who  will  open  such  further  credits  with  such  banks 
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as  you  may  name,  and  to  sach  extent  as  the  probable  business 
may  require.  It  has  also  been  agreed  upon  betwixt  us,  and  your 
prior,  that  we  shall  do  what  we  can  to  influence  orders  for  pur- 
chases of  cotton,  and  also  consignments  of  salt,  coals,  cotton-bag- 
ging, &c.,  to  your  house,  and  that  the  commissions  accruing  from 
these  sources  are  to  be  set  against  those  which  we  may  derive 
from  consignments  through  your  influence  :  and  the  commissions 
on  both  sides,  at  the  close  of  each  year's  business,  are  to  be  made 
up  and  ascertained,  and  the  whole  equally  divided  betwixt  us  and 
your  house,  so  that  the  advantages  may  be  equal  and  reciprocal. 

This  agreement  to  be  in  force  for  the  present  season ;  to  be 
renewed  hereafter,  if  mutually  agreeable. 

We  say  nothing,  at  present,  as  to  prices  or  prospects,  but  shall 
endeavor  to  keep  you  advised  of  what  is  going  on  in  Liverpool ; 
and  will  thank  you,  in  like  manner,  to  give  us  regular  advice  of 
how  matters  are  going  on  your  side.  It  is  understood  that  Mr. 
Berthoud  shall  not  charge  more  than  ^  per  cent,  for  accept- 
ing and  paying  your  drafts,  and  negotiating  on  us,  when  that 
course  is  found  most  beneficial. 

Most  sfncerely,  gentlemen,  yours, 

F.  DE  Lizardi  &  Co." 

The  letter  of  the  20th  October,  1836,  after  expressing  the  con- 
viction of  the  defendants  that  the  price  of  cotton  must  be  lower 
in  a  few  months,  from  the  derangement  of  the  currency,  and  other 
causes,  proceeds  :  "  We  should  therefore  recommend  to  you,  if 
your  market  opens  high,  to  be  a  looker  on  for  some  time,  for  by 
the  month  of  February,  March,  or  April,  we  have  little  doubt  the 
accounts  from  hence  will  bring  high  prices  on  your  side  to  a  rea- 
sonable rate."  In  their  letter  of  the  2d  March,  1837,  after  stating 
that  their  anticipations,  expressed  in  the  letter  of  the  20th  of  Oc  < 
tober,  preceding,  had  been  more  than  realized,  and  declaring  that 
tlie  condition  of  the  money  market  "  must  tend  still  further  to 
reduce  the  price  of  all  commodities,  and  cotton  among  the  rest,* 
they  say  :  "  We  shall  be  thankful  if  your  purchases,  on  joint  ac- 
count, are  limited  to  those  which  you  announce  for  Dalhousie 
Castle  and  John  N.  Gossler,  together  746  bales,  for  we  cannot 
hold  out  the  hope  to  you  of  gelling  out  of  them,  without  a  heavy 
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loss.  We  shall  not  wish  during  the  present  season  to  extend 
operations  beyond  the  direct  credits  furnished  your  Mr.  Macken- 
zie." 

There  is  an  admission  in  the  record,  ''that  one  of  the  partners 
of  A.  Mackenzie  &  Co.  being  in  New  Orleans  in  the  early  part 
of  the  y^ear  1837,  applied  to  thoi  firm  of  M.  de  Lizardi  &  Co.  to 
obtain  an  extension  of  the  credit  of  12,000/.  sterling,  given  to  them 
on  the  Mobile  banks,  and  that  it  was  refused  on  the  ground,  "that 
the  then  state  of  business  and  commercial  affairs,  did  not  render 
such  an  extension  advisable." 

It  was  proved,  that  the  defendants  accepted  drafts  drawn  by  A. 
Mackenzie  &  Co.  to  an  amount  exceeding  16,000/.  sterling. 

There  was  judgment  below  in  favor  of  the  plaintiffs.  The  de- 
fendants are  appellants. 

L.  C.  Duncan,  for  the  plaintiffs,  contended  that  the  defendants 
and  A.  Mackenzie  &  Co.  were  partners,  and  liable  as  such  to 
plaintiffs,  citing  McDonald  v.  MiUaudon,  5  La.  403.  5  Peters, 
561.  3  Kent's  Comm.  27.  3  Peters,  428.  Gow  on  Partnership, 
p.  17, 176.    Story  on  Partnership,  chap.  4,  sect.  64,  p.  96. 

Grymesy  on  the  same  side.  The  only  question  which  this  case 
presents,  is,  did  a  partnership  exist  between  Mackenzie  &  Co. 
and  the  defendants,  which  would  make  both  liable  to  third  persons, 
for  debts  contracted  within  the  sphere,  and  in  relation  to  the  busi- 
ness contemplated  by  the  partnership  ? 

The  plaintiff  holds  the  affirmative  of  this  proposition. 

In  order  to  understand  it  fully,  and  make  a  just  application  of 
the  principles  of  the  law  of  partnership,  we  must  ascertain  with 
precision  the  facts  of  the  case,  as  they  are  to  be  found  in  the 
record.     The  material  facts  lie  in  a  very  small  compass. 

The  basis  of  the  whole  matter  is  the  letter  of  the  defendants  to 
A.  Mackenzie  &  Co.,  dated  London,  August  17th,  1836. 

It  establishes  :  1st.  That  there  was  an  agreement  between  the 
parties  to  buy  and  ship  cotton  at  Mobile,  which  was  to  be  sold  in 
England.  That  this  was  to  be  done  on  joint  account  of  both  par- 
ties, and  both  were  to  share  equally  in  iht  profits  arising  from  the 
business. 

2d.  That  the  party  in  Mobile,  was  to  procure  consignments  of 
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cotton  to  the  party  in  England,  to  be  sold  on  commission,  in  the 
profits  of  which  they  were  equally  to  participate. 

These  two  objects  embrace  the  whole  range,  or  extent  of  the 
ordinary  business  of  a  commission  merchant,  or  cotton  factor,  in 
the  southern  ports  of  the  United  Slates. 

3d.  As  a  capital  to  commence  these  operations  upon,  a  credit 
of  12,0002.  is  furnished  upon  three  banks  in  Mobile,  in  equal 
sums. 

The  letter  states  that,  **  for  these  two  objects,  the  above  credits 
are  solely  to  be  employed.  And  if  our  extending  them  be  re- 
quired, please  immediately  to  address  our  friends  in  New  Orleans, 
Messrs.  M.  de  Lizardi  &  Co.,  who  will  open  further  credits  with 
such  banks  as  you  may  name,  and  to  such  extent  as  the  probable 
business  may  require.''^  The  court  must  see,  at  once,  that  the  terms 
of  this  letter  are  totally  at  war  with  the  idea  insisted  upon  by  the 
defendants,  that  the  whole  business  was  to  be  limited  to  the  origi- 
nal credit  of  12,000Z.  It  makes  express  provision  to  extend  the. 
business  beyond  that,  and  to  an  indefinite  amount ;  *'  to  such  an 
extent  as  the  probable  business  may  require." 

To  whose  discretion  was  this  left?  Mobile  was  the  place 
where  the  whole  business  was  to  have  its  commencement.  Mac- 
kenzie &  Co.  alone  could  judge,  or  know  any  ihing  about  the 
probable  amount  of  the  capital  that  might  be  wanted,  or  the  extent 
of  the  business ;  and  to  them  was  left  then  aming  upon  whom  the 
credits  should  be  furnished. 

The  most  favorable  construction  of  this  letter  for  the  defend- 
ants, could  amount  to  no  more  than  this  :  that  it  pointed  to  a  tnan^ 
ner  of  procuring  the  necessary  funds  to  carry  on  the  operations 
agreed  upon ;  and  it  is  submitted  to  the  court,  with  great  confidence, 
whether  the  modus  operandi^  or  manner  of  raising  the  funds  to 
accomplish  the  objects  of  the  partnership,  can  in  any  manner 
affect  the  rights  of  third  persons. 

The  drawing  of  bills  of  exchange  is  the  usual,  and,  perhaps,  the 
only  mode  by  which  funds  can  be  raised  for  such  purposes.  The 
reason  why  they  were  sold  out  of  doors,  as  it  is  called,  in  prefer- 
ence to  selling  them  to  the  banks,  is  well  explained  by  Brogden  in 
his  deposition.  He  says,  the  banks  would  give  but  seven  per  cent 
premium,  and  individuals  out  of  doors  paid  ten.    The  court  can^ 
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not  fail  to  see  at  once,  the  great  advantage  this  was  to  the  parties 
who  were  to  share  the  profits,  and  the  exercise  of  a  most  sound 
discretion  on  the  part  of  the  partner  entrusted  with  the  management 
of  this  part  of  the  business  ? 

The  plaintiifs  confidently  assume,  that  this  evidence  establishes 
an  agreement  between  the  parties  to  carry  on  the  business  of  pur- 
chasing and  shipping  cotton  in  Mobile,  and  of  makttig  advances 
on  the  shipments  of  cotton  to  the  defendants  for  sale  on  commis- 
sion, for  the  mutual  advantage  of  both,  and  in  the  profits  of  which 
both  were  to  participate  ;  and  they  submit  to  the  court,  that  this, 
in  law,  constitutes  a  partnership  which  renders  them,  both,  liable  to 
creditors  and  third  persons,  upon  all  obligations  contracted  in  the 
usual  course  of  such  business. 

This  position  is  no  where  contradicted  by  any  competent,  legal, 
or  credible  evidence  to  be  found  in  the  record.  Every  thing  on 
the  contrary,  tends  to  strengthen  and  corroborate  it. 

The  next  letter,  dated  London,  October  20th,  1836,  contains 
nothing  opposed  to  this.  It  is  couched  in  language  that  would 
most  naturally  be  used  by  one  party  to  the  other,  whose  interests 
were  joint  aind  common  in  the  matters  treated  of. 

The  third  letter,  dated  2d  March,  1837,  still  more  strongly  con- 
firms the  relative  position  of  the  parties  as  assumed  by  the  plain* 
tiffs.  Its  language  is  :  '^  We  shall  be  thankful  if  your  purchases 
on  joint  account  are  limited,  &c."  No  doubt  is  expressed  of  the 
right  to  extend  the  purchases  further ;  no  limit  is  laid  down ;  no 
hint  is  given  that  there  had  been  any  specified  limit  fixed  or  agreed 
on  ;  and  no  intention  is  expressed,  or  right  asserted,  to  repudiate 
any  operations  beyond  any  specific  limits. 

One  of  the  co-partners — and  he  to  whom  the  discretion  was  ne- 
cessarily left — does  purchase  and  ship  on  joint  account  the  cotton 
purchased  with  the  proceeds  of  the  bills  of  exchange  in  question. 

It  is  not  denied,  and  the  whole  evidence  in  the  case  proves  it, 
that  the  bills  were  drawn,  and  the  proceeds  used  in  the  purchase 
of  cotton  thus  shipped  ;  the  very  business  contemplated  by  the 
partnership. 

It  is  clearly  proved  that  the  defendants,  who  now  pretend  a 
limitation  to  the  original  credit  of  12,000Z.,Mid  actually  accept 
bills  to  the  amount  of  I6,000Z.  and  largely  upwards;  and  we 
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never  hear  of  any  repudiation,  on  their  part,  until  all  the  operations 
are  ended — the  last  parcels  of  cotton  shipped,  the  bills  drawn,  and 
then,  in  the  face  of  a  losing  market,  we  hear,  for  the  first  time, 
of  an  intention  to  evade  payment. 

The  plaintiffs  insist,  that  it  is  only  necessary  for  them  to  show 
the  existence  of  a  co-partnership;  the  business  to  whibh  it  re- 
lated ;  that  their  claim  is  founded  on  a  transaction  within  the 
usual  scope  uf  that  business ;  and  that  no  understanding  between 
the  parties  as  to  limits,  or  the  manner  of  doing  the  business,  and 
known  only  to  themselves,  can  in  any  way  affect  the  plaintiffs' 
claim. 

They  confidently  believe,  that  they  have  proved  a  partnership 
between  the  parties,  embracing  the  most  hnportant  branch  of  the 
mercantile  business  of  this  country,  to  the  whole  of  its  usual  extent ; 
in  such  a  manner,  as  to  fix  their  joint  and  several  liability  to  all 
third  parties,  or  creditors,  whether  they  were  known  as  partners 
at  the  time  the  obligation  was  contracted,  or  the  debt  created,  or 
not ;  and  whether  the  partnership  was  in  the  capital  stocky  or  in 
the  profits^  or  in  both.  See  Story  on  Partnership,  p.  74,  sec.  49, 
p.  81,  sec.  53,  p.  82,  sec.  54,  55,  56,  57,  58,  59,  60,  61.  lb.  p. 
155,  ^ec.  103,  and  the  authorities  there  cited.  3  Kent's  Com. 
p.  23.  The  learned  commentator,  first  referred  to,  has  cited  all 
the  authorities  that  can  be  brought  to  bear  on  the  subject.  It 
would  be  a  useless  parade  of  research,  here  again,  to  cite  and  com- 
ment upon  them.  They  have,  however,  been  carefully  referred 
to  and  examined,  and  will  be  found  most  fully  to  sustain  his 
doctrine. 

The  same  doctrine  is  very  forcibly  laid  down  by  Mr.  Justice 
Washington.  He  says  :  '*  The  responsibility  of  one  partner  for 
the  contracts  of  another,  is  not  solely  on  the  ground  of  (he  credit 
being  given  to  all,  which  it  is  not,  in  the  case  of  a  dormant  part- 
%er^  but  because,  that  being  to  share  in  the  profits^  he  must  share 
in  the  loss.  1  Wash.  C.  C.  Rep.  492.  2  lb.  388.  The  whole 
of  the  plaintiffs'  case  is  embraced,  and  the  principles  applicable  to 
it  most  ably  laid  down,  by  the  late  Chief  Justice  Marshall,  in  de- 
livering the  opinion  of  the  Supreme  Court  of  the  United  States  in 
the  case  of  Winship  v.  The  Bank  of  the  United  States^  5  Peters' 
Rep.  352.    And  all  the  principles  applicable  to  this  case  are  con- 
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curr^d  in  by  Mr.  Justice  Baldwin,  the  only  one  of  the  court,  dis- 
Benting  in  some  respects  from  the  judgment  rendered.  This  court, 
in  the  case  of  McDonald  y.  MUlaudon^  has  reiterated  and  conse« 
crated  all  these  principles,  referring  to  the  case  from  Peters,  sus-* 
taining  its  authority,  and  the  soundness  of  its  doctrine.  5  La. 
Rep.  403.  The  last  cited  case  is  a  very  strong  one.  I  was  en- 
gaged in  it  for  the  defendant,  and  the  facts  are  familiar  to  me. 
There  was  no  evidence  from  which  to  infer  any  knowledge,  on  the 
part  of  the  plaintiff,  of  the  connection  between  Millaudon  and 
Flower,  or  that  credit  was  given  on  that  account.  On  the  con- 
trary, it  was  proved  that  the  plaintiff's  goods  went  into  the  hands 
of  Flower  before  that  -connection  existed  in  fact ;  and  this  court 
had  already  decided  that,  as  between  Millaudon  and  Flower,  there 
was  no  partnership,  to  which  decision  it  has  since  adhered.  The 
case  was,  therefore,  decided  purely  upon  the  principle  of  the  lia- 
bility of  secret  or  dormant  partners  to  third  persons,  when  dis- 
covered,  arising  from  their  right  to  share  in  the  profits.  In  addi- 
tion to  all  which,  the  court  is  referred :  1st,  to  the  charge  of  a 
very  able  New  York  judge  Xo  the  jury,  in  a  case  against  the 
same  defendants,  arising  out  of  a  transaction  exactly  like  this,  be- 
tween the  same  parties,  and  upon  the  same  evidence,  in  which 
there  was  a  verdict  and  judgment  for  the  plaintiffs.  And  2d.  to 
the  judgment  of  the  Supreme  Court  of  the  same  State,  affirming 
this  partnership  to  have  existed  as  charged  by  the  plaintiffs  in  this 
case,  and  establishing  the  liability  of  the  defendants  as  partners. 
De  Lizardi  et  aL  v.  Beers,  reported  by  Mr.  Hill.   . 

In  summing  up  this  case,  we  may  then  safely  say ;  that  all  the 
authorities  recognize  the  liability  of  secret  or  dormant  partners, 
when  discovered,  to  creditors. 

But  if,  as  the  defendants  contend,  they  must  be  known,  and  the 
credit  given  on  the  faith  of  their  liability,  it  is  obvious  that  the 
moment  they  are  knowA,  they  are  no  longer  secret  or  dormaol 
partners  ;  and  if  the  defendants  are  right,  such  a  case  cannot  exist, 
and  all  the  learning  in  the  books,  on  the  subject,  may  as  well  be 
stricken  out,  and  the  world  relieved  from  a  mere  delusion  under 
which  it  has  been  long  laboring,  on  the  faith  of  judicial  decisions 
and  the  labors  of  learned  commentators. 

The  truth  is,  that  all  the  difficulty  in  the  case  has  arisen  from 
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an  error  of  the  defendants'  counsel  in  treating  the  subject  as  one 
of  agency  :  the  agent  acting  under  known  special  instructions, 
vrithin  certain  prescribed  h'mits,  and  in  a  manner  defined  and  laid 
down  for  his  goYemment. 

Such  a  case  we  humbly  conceive  bears  no  resemblance  to  this. 

There  is  no  doubt,  that  the  law  of  partnership  involves,  to  a  cer- 
tain extent,  the  law  of  agency.  Indeed,  it  is  difficult  to  conceive 
any  branch  of  the  law  that  does  not  embrace  certain  things  that 
are  common  to  all. 

That  partners  are,  in  some  sense,  mutual  agents  for  each  other 
is  true.  But  the  dividing,  or  diverging  point,  between  mere  agents, 
and  partners  having  a  joint  interest  in  mercantile  business,  is 
easily  perceived.  The  jurisprudence,  and  the  universal  under- 
standing of  the  whole  world,  has  fixed  it 

The  absurdity  of  confounding  these  two  branches  of  law, 
throughout  their  whole  extent,  and  to  their  ultimate  results,  is  too 
obvious  to  need  argument  or  illustration. 

The  responsibility  of  partners  for  each  other,  rests  upon  princi- 
ples that  have  been  long  settled,  for  the  common  convenience  and 
good  of  society.  It  is  so  stated  and  fully  illustrated  by  the  au- 
thors that  have  been  quoted ;  and  it  is  confidently  hoped  that  they 
will  not  now  be  unsettled,  or  brought  into  doubt. 

G.  Strawbridge,  for  the  appellants.  The  plaintiffs  never  saw  the 
letter  of  credit  of  17th  August,  till  long  after  they  btid  taken  the 
bills.  Passing  over  this  pari  of  the  case,  merely  referring  the 
court  to  the  case  of  The  New  Castle  Manufacturing  Company  v. 
7%e  Red  River  Rail  Road  Company,  I  Robinson,  145,  let  us 
take  the  plaintiffs'  own  statement,  that  they  saw  the  letter  of  the 
17th  August  before  they  took  the  bills,  and  that  they  took  them 
on  the  faith  of  that  letter.  Now,  the  relations  of  partners,  as  be- 
tween themselves,  are,  like  other  contracts,  regulated  by  their  in- 
tentions. Pothier  declares  them  to  be  reciprocal  mandatories. 
Obligations,  Cont.  de  Societe,  71  and  89.  Story  on  Partnership, 
261,  &c.  These  duties  and  responsibilities  are  the  same  as  those  of 
agents.  If  A.  and  B.  horse  dealers,  agree  not  to  warrant,  and  A. 
sells  with  warranty,  both  are  liable  ;  but  A.  is  responsible  to  B. 
for  the  breach  of  their  agreement.     Gow.    Story,  ut  supra* 

For  the  ease  and  security  of  trade  it  is  held,  that  as  regards 
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third  persons,  the  responsibility  of  partners  is  not  restrained  by 
their  private  arrangeoaents,  as  in  the  case  of  the  horse  dealers 
above  stated  ;  and  the  reason  given  is,  ''  because  the  public  can^ 
not  he  conusant  of  their  private  arrangements ;"  from  which  it  re- 
sults, as  a  corrollary,  that  where  such  third  person  has  knowledge 
it  does  affect  his  contract ;  and  the  same  author  is  to  that  effect, 
p.  67,  65,  69,  164.  See  also  Collyer,  p.  243.  3  Kent, 
27.  5  Pick.  Rep.  11.  412.  Indeed  the  principle  is  one  of  plain 
morality,  running  through  all  our  laws.  The  taker  of  a  nego- 
tiable note,  with  notice,  loses  all  protection  from  its  negotiable 
character.  The  person  who  deals  with  an  agent,  aware  of  his 
exceeding  his  authority — ^the  purchaser  or  mortgagee  aware  of 
the  existence  of  a  mortgage  not  recorded — are  all  brought  under 
the  rule,  and  therefore  they  only  stand  in  place  of  their  ayant- 
cause,  or  he  from  whom  they  derive  title. 

I  shall  therefore  examine  the  case,  as  though  it  were  between 
McKenzie  &  Co.  and  De  Lizardi  &  Co.  Neither  of  these  par- 
ties imagined  they  were  forming  a  general  partnership.  If  they 
are  now  found  in  such  a  position,  it  is  from  an  erroneous  opinion, 
not  uncommon  among  mercantile  men,  that  there  is  no  partner- 
ship where  none  is  expressed ;  and  who  do  not  understand,  that 
partnership  is  presumed  by  law  as  the  result  of  certain  acts,  such 
as  sharing  profits.  But  this  again,  is  a  consequence  deduced  in 
favor  of  third  persons  dealing  with  them,  without  knowledge ;  for, 
as  between  themselves,  there  may  be  an  interest  in  profits  without 
partnership.  I  lend  A.  $1000,  without  interest,  but  he  pays  me 
in  lieu  half  his  profits  ;  but  I  share  no  loss. 

Lastly,  let  us  look  at  the  case  under  the  aspect  it  is  supposed 
to  have  been  presented,  in  New- York,  in  the  case  referred  to  by 
plaintiffs'  counsel,  and  in  its  least  technical  and  most  liberal  and 
equitable  view.  The  learned  Judge  who  decided  that  case, 
found  that  beyond  the  clause  in  the  letter  of  17th  August  giving 
the  credit  of  12,000/.  there  was  a  general  power  to  draw  to  any 
amount,  and  this  conclusion  is  mainly  based  upon  the  concluding 
clause  of  that  letter.  It  is  understood  that,  **  Mr.  Berthoud  shall 
not  charge  more  than  one-halfper  cent,  for  accepting  and  paying 
your  drafts  and  negotiating  on  us  when  that  course  is  found  most 
beneficial.^     Who  is  Mr.  Berthoud?     Where  does  he  live? 
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What  were  his  relations  to  the  parties  ?  What  was  his  authority 
or  what  his  instructions  to  accept  and  pay  ?  To  what  amount, 
or  why  was  he  to  do  it  at  all  1 

For  any  thing  we  can  gather  from  the  record  before  us,  we  are 
in  the  dark,  and  it  seems  to  me  if  the  learned  Judge  had  no  more 
information  than  it  presents,  the  plaintiffs  were  very  deficient  in 
their  proof,  about  a  very  important  matter  which  it  was  their  duty 
to  e:tplain.  But  let  us  put  it  on  the  most  favorable  footing  for 
them.  Let  us  suppose  that  Mr.  Berthoud  was  a  merchant  resid- 
ing at  New  York,  a  correspondent  of  the  defendants,  perhaps  an 
agent.  It  was  within  the  power  of  the  plaintiffs  to  have  obtained 
his  testimony — to  have  made  him  produce  his  correspondence 
with  and  instructions  from  Lizardi ;  and  they  have  nor  ight  to  ask 
the  court  to  eke  out  testimony  they  did  not  make  an  effort  to  pro- 
cure. The  presumption  is,  that  the  testimony  was  against  them. 
But  what  does  it  amount  to  ?  The  plain  language  of  the  clause 
is  this :  If  you  find  it  more  beneficial  to  draw  on  New  York — if 
the  rate  of  exchange  is  higher  or  demand  greater,  do  so — and  Mr. 
B.  will  accept  your  drafts  and  reimburse  himself  by  drawing  on 
us,  for  which  he  will  chaige  no  more  than  one-half  per  cent. 

Here  is  no  new  authority  for  an  extended  credit.  Any  extension 
was  to  be  obtained  through  the  New  Orleans  house.  It  is  plainly 
another  mode  of  using  the  first  credit.  If  you  find  it  more  benefit 
cial.  More  beneficial  than  what  ?  More  beneficial  than  drawing 
through  the  Mobile  banks.  To  what  amount  7  Certainly  the 
same  it  was  substituted  for.  How  can  we  reconcile  a  credit  for 
12,000Z.  on  a  bank  with  right  to  draw  on  another  bank  or  individu- 
al, *'  if  more  beneficial,"  with  the  latter's  being  for  an  unlimited 
amount.  Our  Code,  art.  1954,  providing  for  the  interpretation  of 
contracts,  declares  :  '*  However  general  be  the  terms  in  which  a 
contract  is  couched,  it  extends  only  to  the  things  concerning  which 
the  parties  intended  to  contract"  The  parties  were  here  speak- 
ing of  the  credit  of  12,000/.  This,  and  its  renewals,  were  the 
means  designated  for  their  operation ;  the  drafts  through  Ber- 
thoud, an  alternative  mode  of  using  the  same  means. 

BuLLARD,  J.*    A  re-hearing  was  allowed  in  this  case,  and  we 

*  MoRpHTi  J.|  haying  been  of  counsel  in  this  case,  did  not  sit  on  its  trial. 
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have  attentively  and  deliberately  considered  the  arguntients  ad- 
duced by  the  parties. 

The  controversy  appears  to  us  to  turn  upon  the  question ;  whe- 
ther the  partnership  between  McKenzie  &  Co.  and  the  defendants, 
as  evidenced  by  the  letter  of  the  latter  of  the  17th  of  August,  1836, 
still  existed  at  the  date  of  the  bill  of  exchange,  and  whether  they 
were  drawn  in  relation  to  the  business  of  the  partnership :  for 
we  cannot  doubt  that  a  partnership  did  exist  between  the  parties, 
in  the  cotton  trade  between  Mobile  and  England,  in  which  the 
parties  were  to  divide  the  profits ;  but  whether  it  ceased  as  soon 
as  the  fund  provided,  through  the  Mobile  banks,  was  exhausted, 
and  the  house  of  M.  De  Lizardi  &  Co.  of  New  Orleans  declined 
furnishing  any  further  credits,  foroas  the  main  question  in  this 

cause. 

The  whole  of  the  letter  must  be  taken  together.  After  explain- 
ing the  nature  of  the  trade  in  which  they  are  about  to  embark,  on 
joint  account,  and  stating  that  letters  of  credit  to  the  Mobile  banks 
are  enclosed,  to  the  extent  of  twelve  thousand  pounds  sterling, 
ihey  say :  "  For  these  two  objects  the  above  credits  are  solely 
to  be  employed,  and  if  our  extension  of  them  be  required,  please 
immediately  to  address  our  friends  in  New  Orleans,  Messrs.  M. 
De  Lizardi  ic  Co.,  who  will  open  further  credits  with  such  banks 
as  you  may  name,  and  to  such  an  extent  <is  the  probable  business 
may  required 

This  shows,  that  the  defendants  did  not  contemplate  a  limitation 
of  the  capital  to  be  advanced  by  them  in  the  business,  at  the 
twelve  thousand  pounds.  Nor  does  it  appear  that  they  intended 
it  should  depend  upon  the  will  of  M.  De  Lizardi  &  Co.,  to  put 
an  end  to  the  concern,  by  declining  to  open  further  credits.  And 
what  was  the  probable  business  to  which  the  defendants  allude,  and 
which  was  to  form  the  limit  of  the  new  credit  ?  It  was  the  cotton 
business,  during  the  season,  the  purchase  in  Mobile,  and  the  sale 
in  England,  for  joint  account.  Suppose  the  defendants,  instead 
of  referring  to  their  friends  in  New  Orleans  to  open  further  cre- 
dits, had  directed  McKenzie  &  Co.  to  write  to  them,  and  that 
they  would  open  further  credits,  commensurate  with  the  probable 
business  undertaken  by  them,  it  would  have  been  a  promise  to 
permit  such  further  credits,  instead  of  a  limitation  to  the  sums 
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already  advanced.  This  view  of  the  matter  is  greatly  corroborated 
by  another  clause  in  the  letter,  which  escaped  our  notice  on  the 
first  argument  of  this  cause.  It  is  towards  the  close,  in  which 
they  say :  *'  It  is  understood  that  Mr.  Berthoud  will  not  charge 
more  than  one^half  per  cent,  for  accepting  and  paying  your  drafts, 
and  negotiations  on  us,  when  that  course  is  found  most  beneficial.'' 
Now,  it  is,  asked,  who  is  Mr.  Serthoud  ?  To  this  it  may  be  an- 
swered, that  the  record  does  not  inform  us :  but  he  was,  certainly, 
a  person  indicated  by  De  Lizardi  ic  Co.  as  willing  to  facilitate 

m 

the  negotiation  of  bills,  for  the  joint  benefit  of  the  parties,  and  that 
McEenzie  &  Co.  were  at  liberty  to  resort  to  that  means  of  raising 
money,  if  they  found  it  most  advantageous.  This  repels  the  idea 
of  a  limitation  as  to  amount,  as  stated  in  the  letters  of  credit  ad- 
dressed to  the  banks  in  Mobile  ;  because,  it  left  it  to  the  judgment 
of  McKenzie  &  Co.  to  draw  through  Berthoud,  or  to  apply  to  M. 
De  Lizardi  &  Co.  for  further  credits. 

But  the  letter  says  in  express  terms :  **  This  agreement  to  be 
in  force  for  the  present  season,  to  be  renewed  hereafter,  if  mutu- 
ally agreeable."  Now,  the  agreement  related  |o  the  purchase  and 
sale  of  cotton,  on  joint  account ;  and  the  mutual  or  reciprocal  re* 
commendations  of  consignments,  in  the  commissions  upon  which, 
tlie  parties  were  to  participate. 

It  would  appear  also,  from  the  correspondence  between  the 
parties,  that  the  defendants  did  not  consider  the  authority  of 
McKenzie  &  Co.  to  purchase  on  joint  account,  as  limited,  origi- 
nally, to  the  sum  of  twelve  thousand  pounds.  In  a  letter  of  the 
2d  of  March,  1837,  they  speak  of  the  great  derangement  in  the 
money  market,  of  the  want  of  confidence,  and  of  the  danger  of 
further  depression  in  the  price  of  all  commodities,  and  cotton 
among  the  rest ;  and  they  say  :  "  We  shall  be  thankful  if  your 
purchases  on  joint  account  are  liniited  to  those  which  you  an- 
nounce as  p^  Dalhousie  Castle,  and  John  R.  Gosslin,  together, 
746  bales,  as  we  cannot  hold  out  the  hope  to  you  of  our  getting 
out  of  them  without  a  heavy  loss ;  although  you  may  rely,  that 
every  exertion  to  this  eflTect  will  be  made."  They  add  :  "  We 
shall  not  wish,  during  the  present  season,  to  extend  operations 
beyond  the  direct  credit  forwarded  your  Mr.  McKenzie,  dec." 

The  bills  of  exchange  on  which  this  action  is  brought,  had  al- 
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ready  been  drawn  at  the  date  of  this  letlter.  It  is  further  shown 
that  cotton,  to  the  amount  of  more  than  the  twelve  thousand 
pounds,  was  sold  by  the  defendants  on  joint  account ;  although 
Uie  cotton,  purchased  with  the  proceeds  of  the  bills  in  question, 
was,  in  point  of  fact,  sold  for  the  particular  account  of  McKenzie 
&  Co. 

The  hct  of  a  partnership  being  clearly  shown,  and  that  the 
bills  were  drawn  for  the  purpose  of  carrying  on  the  business  con- 
templated, by  the  parties,  it  does  not  appear  to  us,  necessary  for 
the  plaintiffs  to  show  that  they  knew  of  the  existence  of  the  part- 
nership, at  the  time  they  took  the  bills ;  and  the  circumstance,  that 
the  letter  of  the  17lh  of  August  was  not  communicated  to  the 
plaintififs,  until  after  the  bills  were  drawn,  does  not  appear  to  us 
material.  The  parties  certainly  contemplated  a  participation  in 
the  profits  of  the  cotton  trade  during  the  season,  and  that  is  suffi- 
cient to  constitute  them  partners,  as  to  third  persons  dealing  with 
them,  or  eithem  of  them,  in  relation  to  that  branch  of  trade.  Story 
on  Partnership,  sect.  55,  103.  8  Kent's  Commentaries,  (1st 
edition,)  page  17.  • 

It  is,  however,  contended  by  the  counsel  for  the  defendants, 
that  the  parties  never  contemplated  a  general  partnership ;  and  he 
infers  this  from  their  having  assumed  no  social  name,  from  there 
being  no  capital  provided,  no  partnership  books  opened,  no  pro- 
vision make  for  expenses,  and  because  no  such  thing  is  named  in 
their  correspondence.  Let  it  be  admitted  that  all  this  is  true,  and 
that  there  was  not,  between  the  defendants  and  McKenzie  &  Co., 
a  regular,  formal,  and  general  partnership  ;  yet  the  moment  it  is 
shown  that,  for  a  limited  period,  and  in  relation  to  a  particular 
branch  of  commerce,  they  were  to  buy  and  sell  on  joint  account, 
and  participate  in  the  profits,  they  became  thereby,  as  to  third 
persons,  partners  in  relation  to  that  trade.  There  may  be  cases 
in  which,  in  point  of  fact,  the  parties  are  not  partners  inter  se ; 
and  yet,  are  held  liable,  as  such,  towards  third  persons  dealing 
with  one  of  them.  This  was  the  doctrine  recognized  by  this  court 
in  the  case  of  McDonald  v.  MiUaudon,  5  La.  409. 

In  that  case,  Miliaudon  was  to  receive  a  portion  of  the  profits  in 
the  concern  of  Flower  &  Co.,  in  the  shape  of  interest  over  and 
above  ten  per  cent,  upon  an  advance  of  money  to  the  firm.     As 
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between  themselves,  Flower  and  Millaudon  were  not  partners  ; 
but  the  latter  was  held  liabl§  towards  third  persons,  5  Peters, 
561. 

In  the  case  now  before  the  court,  McKenzie  &  Co.,  and  the 
defendants,  in  the  settlement  of  the  concern,  admit,  that  upwards 
of  sixteen  thousand  pounds  sterling  were  employed  in  their  joint 
operations  ;  the  whole  of  which  was  raised  by  bills  of  exchange 
drawn  on  the  authority  of  the  letter  of  the  17th  of  August,  1836. 
The  bills  in  question  were  drawn  in  the  course  of  the  same  trade: 
and  before  any  intimation  had  been  given,  that  De  Lizardi  ic  Co. 
were  not  inclined  to  extend  the  business  on  joint  account,  beyond 
the  amount  of  the  original  credit.     Notwithstanding  our  first  im- 
pressions, we  are  now  satisfied,  that,  although  that  letter  was  not 
communicated  to  the  plaintiffs  when  the  bills  were  drawn,  so  as 
to  bind  the  defendants  to  an  acceptance  of  those  particular  bills,  or 
to  amount  to  an  acceptance  beforehand ;  yet  the  partnership  being 
shown,  and  the  transaction  being  in  relation  thereto,  the  defen* 
dants  are  liable. 

Judgment  affirmed. 


John  Phillipi  v.  Asa  D.  Gove. 

The  seller  ia  bound  to  explain  himself  clearly  respecting  the  extent  of  his  obligations  ; 
and  any  obscure  or  ambiguous  clause  will  be  construed  against  him.      C.  C.  2449. 

The  exhibition  of  a  sample  on  the  sale  of  merchandixe,  ia  an  indirect  and  tacit  repre- 
sentation of  the  quality  of  the  article ;  and  unless  the  warranty  is  clearly  and  ex- 
plicitly excepted  by  the  vendor,  he  must  deli? er  the  article  in  a  condition  equal  to 
that  of  the  sample. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts^ 
J. 

GedgCy  for  the  appellant. 

GrymeSy  for  the  defendant. 

Simon,  J.  The  plaintiff  sues  to  recover  the  amount  of  an  ac- 
count for  three  hundred  kegs  of  grapes,  and  one  hundred  drums 
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of  figs,  sold  to  the  defendant  at  public  auction.  Only  forty-two 
kegs  of  grapes  were  delivered  to  Ae  defendant,  who  refused  to 
accept  the  balance,  and  resists  the  claim  of  the  plaintiff,  on  the 
ground,  that  he  is  not  liable  for  the  value  of  the  grapes,  inasmuch 
as  he  was  induced  to  purchase  them  through  fraud  and  misre- 
presentation ;  the  articles  tendered  to  him  being  greatly  inferior  to 
those  exhibited  publicly,  as  samples  of  the  whole  lot. 

There  was  judgment  below  in  favor  of  the  plaintiff,  only  for  the 
price  of  the  figs,  and  the  value  of  the  empty  kegs  received  by  the 
defendant ;  from  which  judgment,  the  plaintiff  appealed. 

The  evidence  shows  that  the  articles  in  question  were  sold  to 
the  defendant,  at  public  auction,  on  the  levee,  opposite  the  vessel 
in  which  they  were ;  and  that  the  principal  part  of  the  cargo  re- 
mained on  board  the  brig.     At  the  time  of  the  sale,  there  were 
ten  or  twelve  kegs  on  the  levee,  and  the  auctioneer  told  the  by- 
standers to  open  any  of  them  to  see  what  they  were.    The  heads 
of  one  or  two  of  the  kegs  were  knocked  in.    They  were  opened 
promiscuously,  and  looked  very  well.    Questions  were  addressed 
to  the  auctioneer  by  a  bystander,  inquiring  whether  the  grapes 
were  guarantied  to  be  like  the  sample  opened,  to  which  he  an- 
swered, no.    This  was  said  in  French ;  |ind  in  announcing  the 
sahy  the  auctioneer  did  not  announce  that  the  grapes  were  not 
guarantied.     I'he  ten  or  twelve  kegs  were  landed  as  samples  to 
sell  them^  the  balance  to  be  delivered  from  on  board.     When  the 
auctioneer  commenced  the  sale,  he  announced  the  terms  of  sale 
from  a  paper  which  be  had  in  his  hand,  (this  paper  having  been 
produced,  shows  only  the  terms  of  payment,)  and  after  the  keg 
was  opened,  he  said  :  *'  Here  is  one  keg  promiscuously  opened, 
and  you  see  how  it  turns  out.*'    The  defendant  purchased  three 
hundred  kegs,  at  the  rate  of  $2  per  keg. 

Several  witnesses  have  been  examined,  some  of  whom  were 
present  at  the  sale ;  and  they  generally  concur  in  saying,  that  in 
the  purchase  of  grapes,  it  is  expected  that  the  cargo  will  turn  out 
equal  to  the  sample ;  or,  in  other  words,  that  the  bulk  will  be 
equal  to  the  sample.  One  of  them  says,  that  having  purchased 
twepty*five  kegs,  he  opened  ten  of  them,  and  found  them  nothing 
like  the  sample.    The  appearance  of  the  sample  exhibited  to  him, 
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induced  him  to  purchase  them.  Another  swears  that  tlie  quality 
of  the  samples  was  very  good,  that  he  opened  the  keg  spoken  of 
by  the  other  witnesses  ;  and  $2  a  keg  was  the  fair  market  price 
for  ^ood  grapes,  at  that  time.  Another  testifies,  that  on  examina- 
tion of  the  forty  kegs  brought  to  defendant's  store,  they  turned 
out  to  contain  saw  dust  and  grape  stems ;  and  the  last  witness 
says,  that  he  purchased  a  lot  of  grapes  the  same  season,  and  only 
a  part  turned  out  equal  to  the  sample ;  the  balance  was  returned 
to  the  seller,  who  took  it  back.  He  adds,  that  he  never  considered 
it  a  sale  unless  the  bulk  turned  out  equal,  or  nearly  so,  to  the 
sample  ;  and  that  the  exhibition  ot  the  sample,  is  a  warranty  that 
the  balance  is  equal  to  it. 

With  this  evidence  before  us,  it  is  unnecessary  to  inquire  into 
the  question  raised  by  the  bill  of  exceptions  contained  in  the  re- 
cord.   The  object  of  the  testimony  sought  to  be  introduced,  and 
which  was  rejected,  was  to  show  that  the  grapes  in  question  were, 
at  the  time  of  the  auction  sale,  announced  by  the  auctioneer  to  be 
sold  without  any  warranty.      On  referring  to  his  evidence,  we 
find  that  he  states  positively,  that  "  in  announcing  the  sale  of  the 
grapes,  he  did  not  announce  that  they  were  not  guarantied." 
What  was  said  by  him  in  relation  to  the  warranty,  was  only  in 
answer  to  a  question  made  to  him  by  one  of  the  bystanders  ;  and 
it  has  not  been  shown  that,  although  the  auctioneer's  answer  may 
have  been  heard  by  some  of  the  persons  present,  the  defendant, 
who,  perhaps,  did  not  understand  the  French  language,  heard  and 
understood  what  was  said  between  the  witness  and  the  auctioneer. 
From  the  view  we  have  taken  of  the  merits  of  this  case,  we  do 
not  think  that  the  evidence  offered  and.<rejected,  would,  if  admit- 
ted, change  in  any  manner  the  final  determination  of  the  cause  ; 
as,  in  our  opinion,  the  right  of  the  plaintiff  to  recover,  depends 
mainly  upon  the  circumstances  disclosed  by  the  evidence,  in  rela- 
tion to  the  samples  which  were  landed,  and  exhibited  for  the  pur- 
pose, as  the  auctioneer  says,  of  selling  the  grapes. 

We  concur  with  the  judge,  a  quo,  in  the  opinion,  that  this  is  a 
sale  by  sample,  to  the  extent  that  tJie  bulk  of  the  article  should  be 
generally  as  good  as  the  sample  exhibited.  Were  it  otherwise,  it 
would  enable  the  vendor  to  practice  the  most  flagrant  and  gross 
frauds ;  and  the  purchasers  would  easily  be  imposed  upon,  with 
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out  the  law  affording  them  any  protection,  or  any  remedy  against 
it.     Now,  what  was,  in  this  case,  the  real  agreement  or  under- 
standing of  the  parties  ?    On  the  one  hand,  good  samples  are  ex- 
hibited, and  are  examined  by  the  bystanders  with  the  undoubted 
expectation  that  the  bulk  shall  correspond  with  the  sample ;  and 
as  one  of  the  witnesses  says,  the  appearance  of  the  simple  is 
what  induces  the  persons  present  to  buy.    Instead  of  finding  the 
article  in  the  same  condition,  it  turns  out  to  be  entirely  bad,  and 
only  fit  to  be  thrown  away.     On  the  other  hand,  it  is  pretended 
that  the  sale  was  made  without  warranty,  and  that,  therefore,  the 
plaintiff  was,  forsooth,  fully  authorised  to  deliver  saw-dust  and 
grape  stems,  in  lieu  of  merchantable  grapes  according  to  the  sam- 
ple.   The  auctioneer  did  not  say  that  he  sold  without  warranty ; 
but  to  this  it  is  answered,  that  he  did  not  announce  that  the  arti- 
cle should  be  warranted.   He  must  have  then  exhibited  the  sample 
as  a  lure  to  the  bystanders  ;  as  the  plaintiff  pretends  that  this  im- 
plies no  warranty,  and  that  the  purchasers  must  necessarily  have 
expected  that  the  bulk  would  not  resemble  the  sample.    This 
seems  to  us  unreasonable,  and  cannot  be  countenanced.    It  is  a 
principle  of  law,  that  the  seller  is  bound  to  explain  himself  clearly 
respecting  the  extent  of  his  obligations,  (Civil  Code,  art.  2449  ;) 
and  that  any  obscure  or  ambiguous  clause  is  to  be  construed 
against  him.    The  exhibition  of  the  sample  implies  a  warranty 
thai  tlie  article  shall  be  in  some  measure  in  conformity  to  it ;  and 
it  was  the  duty  of  the  plaintiff,  through  his  agent,  to  have  explain- 
ed himself  clearly  as  to  the  extent  of  the  warranty.    The  grapes 
were  sold  at  the  fair  market  price  for  good  grapes  at  that  time ; 
and  delivering  to  the  purchaser  saw  dust  and  grape  stems,  amounts 
in  our  opinion,  to  a  fraud  sufficient  to  invalidate  the  contract. 
Civil  Code,  art.  1841.    We  consider,  therefore,  that  the  exhibi- 
tion of  the  sample  is  an  indirect  and  tacit  representation  of  the 
quality  of  the  merchandize,  and  that,  except  where  the  warranty  is 
clearly  and  explicitly  excepted  by  the  vendor,,  he  must  deliver  the 
article  in  a  condition  equal  to  that  of  the  sample.    We  are  not 
ready  to  say  that,  in  any  case,  even  in  one  in  which  warranty  has 
been  specially  and  clearly  excepted,  the  vendor  should  ever  be 
allowed  to  recover  the  price  of  objects  by  him  sold  in  a  state  of 
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complete  destruction  or  non-existence,  for  this  would  amount  to  a 
non-delivery,  or  be  the  result  of  a  fraud. 

Much  has  been  said  to  show  the  usage  of  trade  in  relation  to 
this  particular  article  ;  but  we  think  the  plaintiff  has  failed  to  es- 
tablish it.  The  evidence  on  this  point  is  contradictory,  and  we 
cannot  believe  that  any  commercial  usage  would  ever  authorize 
the  plaintiff  to  sell  and  claim  the  price  of  merchandiite  which)  hav* 
ing  been  destroyed  at  the  time  of  the  sale^  and  not  existing,  cannot 

be  delivered) 

Judgment  affirmed. 


Henry  Merritt  t^.  Charles  F.  Ho2ey,  late  Sheriff,  and 

others* 

No  appeal  will  lie  from  an  action  institated  against  seyeral  defendants  on  an  instru- 
ment by  which  they  are  bound  seTeraliy,  as  sareties,  for  a  filed  sDm,  where  the 
amount  claimed  from  each  is  under  three  hundred  dollars,  though  the  whole  claim 
exceed  that  sum.    The  defendants  cannot  give  jurisdiction  by  joining  in  one  appeal, 

\   where  they  would  have  no  right  to  be  heard  separately. 

Appeals  from  the  Parish  Court  of  New  Orleans,  Maurian,  J. 

Vason^  for  the  plaintiff. 

Lockett  and  Micou,  for  the  appellants. 

Garland,  J.  This  suit  is  4)rougHt  to  recover  from  the  late 
Sheriff  of  the  Parish  of  Orleans,  and  his  sureties,  $600  with  in- 
terest and  costs.  There  are  eight  sureties  on  the  bond,  all  of 
whom  are  joined  in  this  action,  each  of  them  being  severally 
bound  for  a  fixed  sum ;  and  judgment  is  prayed  for  against  the 
principal  for  the  whole  amount,  and  against  each  of  the  sureties, 
for  such  amounts  as  will  be  in  proportion  to  the  respective  sums 
for  which  each  has  bound  himself  in  the  bond.  Judgment  was 
rendered  against  four  of  the  sureties,  each  for  the  sum  of  $93  33^ 
with  interest ;  and  against  four  others,  each  for  the  sum  of  $81  66§-, 
with  interest.  From  this  judgment  or  judgments,  (they  are  all  in 
one,)  four  of  the  sureties  appealed  in  one  petition,  and  gave  bond 
and  security  in  the  sum  of  $1,000,  for  which  they  are  jointly 
bound,  and  the  surety  bound  generally  for  all.    L.  L.  Ferriere, 
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another  surely,  took  a  separate  appeal,  and  gave  bond  for  $120; 
and  Walton  also  appealed  by  a  separate  petition,  and  gave  bond  for 
$1000.  •     • 

The  appellee  moves  to  dismiss  the  appeal,  for  want  of  jurisdic- 
tion, as  the  amount  claimed  of  each  surety,  does  not  exceed  three 
hundred  dollars. 

We  are  of  opinion  that  the  appeals  must  be  dismissed.  The 
sum  claimed  of  each  of  the  defendants  is  less  than  $300 ;  and  they 
cannot,  by  joining  in  one  appeal,  give  the  court  jurisdiction,  when 
they  have  separately  no  right  to  be  heard.  In  5  Mart.  N.  S.  87, 
the  court  said  :  **  The  attempt  made  by  this  mode  of  proceeding 
to  obtain  a  review  of  these  judgments,  and  to  have  their  nullity 
established,  is  an  attempt  to  have  that  done  indirectly,  which  the 
law  will  not  permit  to  be  done  directly.  We  are  of  opinion  that 
we  cannot,  in  this  way,  take  cognizance  of  cases  of  which  the 
constitution  and  the  law  have  denied  us  jurisdiction." 

The  appellants  contend,  that  as  the  plaintifif  has  joined  them  in 
the  same  suit,  he  has  himself  made  a  case,  which  authorizes  them 
to  appeal.  We  are  of  a  different  opinion.  If  a  separate  suit  had 
been  instituted  against  each  appellant,  claiming  only  the  sum  of 
$93^,  it  is  very  clear  no  one  of  them  would  have  been  entitled  to 
an  appeal ;  and  we  do  not  see  that  the  joining  of  them  in  one  suit 
makes  any  difference  as  to  their  rights.  If  they  thought  their 
rights  endangered  by  being  all  joined  in  the  same  suit,  the  apppel- 
lants  ought  to  have  objected  in  the  inferior  court,  and  not  have 
reserved  their  objections  for  this  tribunal. 

Appeals  dismissed.* 


*MicoUi  for  a  re-hearing  :  The  case  cited  by  the  court  from  5  Mart.  N. 
S.  87,  differs  toto  cado  from  this  case.  In  the  case  cited  there  were  three 
distinct  claims  of  three  different  plaintiffs  on  separate  contracts,  and  having 
separate  judgments  in  separate  suits.  There  was  no  point  of  union  between 
them,  except  that  the  defendant  in  all  was  the  same. 

In  the  case  now  before  the  court,  the  sum  demanded  by  the  plaintiff  is  a. 
single  sum  of  $600.    His  claim  grows  out  of  a  single  default  of  the  Sheriff, 
and  he  seeks  indemnity  from  the  defendants,  in  the  same  suit,  by  reason  of  their 
having  signed  the  same  bond. 
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Is  not  this  a  civil  cause  ?  Does  not  the  amount  invoWed  exceed  $300  ?  If 
SO,  this  court  must  entertain  the  appeal. 

Where  the  sum  demanded  is  over  the  amount  fixed  in  the  constitution,  we 
believe  it  has  never  been  held,  to  be  below  the  jurisdiction  of  the  court,  if 
claimed  In  the  same  right,  and  upon  the  same  contract,  although  there  may 
have  been  several  defendants.  Even  where  two  distinct  demands,  against  dif- 
ferent defendants,  were  consolidated  by  consent,  the  appeal  was  allowed. 
Baillw  V.  Prudhomme,  8  Mart.  N.  S.  338. 

If  a  suit  was  brought  upon  a  promissory  note  for  $600  given  by  A. 
B.  deceased,  against  his  heirs,  eight  in  number,  who  have  accepted  the  suc- 
cession and  enjoy  it  equally^  would  the  court  dismiss  their  appeal  because  in 
paying,  each  heir  would  have  to  contribute  less  than  $300  ? 

If,  on  the  other  hand,  in  the  case  supposed,  the  judgment  were,  for  the  de- 
fendants, would  the  court  refuse  to  the  plaintiff  the  right  of  appeal  t 

And  if  the  plaintiff  in  such  suit  could  appeal,  would  the  right  be  refused  to 
the  defendants  t  And  so  in  the  case  of  particular  partnerships,  and  joint  con- 
tracts in  general. 

We  believe  the  test  of  the  right  of  appeal  is  not,  how  many  defendants,  or 
how  many  plaintiffs,  there  are  in  a  cause,  but  whether  the  amount  in  dispute^ 
claimed  in  the  same  right,  exceeds  the  sum  fixed  by  the  constitution. 

Suppose  six  heirs  inherit  a  note  of  $600,  and  bring  suit  upon  it.  They  in 
effect  claim  $100  each.  It  cannot  be  maintained  that  the  right  of  appeal 
would  not  exist. 

But  the  decision  of  the  court  is  based  upon  the  assumption,  that  no  more 
than  the  proportionate  share  of  each  surety  was  demanded  of  each  of  these 
defendants,  and  that  the  judgment  was  rendered  against  each  for  a  distinct 
amount. 

Now  it  is  perfectly  well  settled,  that  the  right  of  appeal  results,  not  from  the 
amount  of  the  judgment,  but  the  amount  of  the  claim ;  so  that  we  may  lay 
aside  any  further  reference  to  the  judgment. 

The  petition  alleges, that  the  defendants  all  became  sureties  in  the  same  bond, 
though  each  for  a  separate  amount,  and  that  their  liability  is  in  proportion  to 
the  amounts  by  them  subscribed.  # 

Judgment  is  demanded  against  them  jointly,  and  in  proportion  &c.,  and  there 
is  a  prayer  of  general  relief. 

Now  suppose  the  Judge  of  the  court  below  had  condemned  each  of  these 
sureties  to  pay  the  whole  debt,  would  this  court  have  reversed  its  judgment, 
being  satisfied  that  the  case  was  one  in  which  the  responsibility  of  sureties  had 
attached  ? 

To  answer  this  question,  we  would  not  presume  to  refer  to  higher  authority 
than  the  bench  which  has  pronounced  this  decision. 

The  charge  of  liability  and  the  prayer  for  relief  in  the  two  cases  of  E.  Gar- 
dere  against  the  same  sureties,  (2  Robinson,  568,  570,)  and  of  Dougherty  and 
another  against  the  same  spreties,  (2  lb.  534,)  were  verbatim  the  same ;  and 
Vol.  IV.  41 
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this  court  first  decreed  that  the  sureties  Ivere  liable  upon  that  bond  and  in  that 
form  of  suit t  in  solido;  and  after  a  petition  for  re-hearing,  that  they  were  lia- 
ble, severally  y  each  for  the  whole  amount  of  the  plaintifif^s  claim. 

The  coart  cannot  have  forgotten  how  assidooasly  the  counsel  labored  to  in- 
duce the  court  to  render  a  joint  judgment,  or  a  judgment  agaiost  each  for  his 
share,  but  without  success ;  and  the  decree  was  finally  rendered  in  all  of  the 
three  cases  named  against  each  surety  for  the  whole  amount. 

It  would  be,  to  say  the  least  of  it,  very  unfortunate,  if  this  is  to  be  the  rule 
operating  against  us  in  large  cases,  and  we  are  to  be  deprived  of  its  benefit  in 
small  ones. 

The  suit  of  Gardere  against  Hozey's  sureties,  was  the  first  one  instituted  in 
the  courts  below.  The  liability  was  there  alleged  to  he  joint  and  in  proportion 
&c.,  and  the  prayer  was  to  the  same  efifect. 

This  was  adopted  as  the  model  of  all  the  suits  instituted  upon  the  sheriff  ^s 
bond,  except  the  single  case  of  Corlisin  the  District  Court. 

The  records  in  the  cases  of  Hall  and  others,  (2  Robinson,  479,)  Mer- 
chants Bank  of  New  Orleans,  (2  lb.  214,)  Peckslay,  (2  lb.  479,)  Johnson  and 
another,  (3  lb.  655,)  and  it  is  believed  of  Seip,  (2  Ih.  567,)  all  against  the  same 
defendants,  will  show  the  same  allegations  and  prayer. 

In  fact,  the  counsel  were  doubtful  what  was  the  nature  of  the  responsibility, 
and  in  alleging  it  to  be  joint,  and  praying  for  general  relief,  they  intended  to 
leave  it  to  the  court  to  decide  how  the  sureties  were  liable,  and  expected  a 
judgment  in  conformity  with  the  opinion  of  the  court,  whatever  that  might  be* 

The  court  has  decided  in  the  case  of  Leverich  v.  Waldon,  w^ere  the  peti- 
tion claimed  5  per  cent,  that  a  judgment  for  10  per  cent  interest,  would  be 
sustained  under  the  prayer  for  general  relief. 

The  prayer  in  this  case  was  for  judgment  against  the  sureties  in  proportion 
to  their  respective  liability.  If  the  court  be  of  opinion,  that  the  liability  of 
each  is  for  the  whole  claim,  is  it  not  obvious  that  a  judgment  against  each  for 
the  whole,  is  a  judgment  in  proportion  to  their  respective  liability  %  If  there 
was  any  doubt  of  this,  can  there  be  a  doubt  that  the  court  would  be  competent 
to  render  such  judgment,  under  the  prayer  for  general  relief  1  The  plaintiff 
did  not  intend  to  release  the  defendants  from  any  portion  of  their  liability, 
but  prayed  judgment  of  the  court,  how  far  that  liability  extended. 

The  court  must  necessarily  perceive  from  the  record,  that  this  suit  is  for 
a  default  of  the  sheriff,  after  the  appellants  had  ceased  to  be  his  sureties,'  and 
consequently,  that  they  have  been  condemned  to  pay  a  sum  of  money,  which 
they  do  not  owe.  If  any  new  and  more  limited  restrictions  upon  the  right  of 
appeal  are  to  be  imposed,  it  is  respectfully  submitted  that  they  should  be  in- 
troduced in  cases,  in  which  the  rights  of  the  parties  were,  at  least,  doubtful ; 
and  that  justice  and  the  decisions  of  this  court  in  other  cases,  require  a  review 
of  the  present  decision. 

Re-hearing  refused. 
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of  Alexandre  Chapduc,  deceased. 

Id  the  abeence  of  proof  to  the  contrary,  it  will  be  presumed  that  the  jadgmeot  of  an 
inferior  court  was  rendered  on  the  neceasarj  evidence  ;  bat  where  the  record  itself 
shows  that  a  judgment  by  default  could  not  have  been  rendered  on  such  evidence 
as  the  law  requires  to  make  it  final,  the  case  will  be  remanded. 

Where  on  an  appeal  from  a  judgment  by  default  confirmed  below,  the  clerk  certifies 
the  record  as  containing  a  true  copy  o(  ail  the  doewnenls  onJUe  and  proceedings 
had,  but  does  not  show  that  any  other  document,  which  may  have  been  produced, 
was  not  filed,  and  it  appears  from  the  transcript  that  without  producing  another 
document  the  judgment  could  not  have  been  legally  confirmed,  the  judgment  must 
be  set  aside.  Per  Curiam.  If  no  other  document  was  produced,  the  evidence  was 
insufiicient ;  if  produced,  it  was  the  plamtiff's  duty  to  have  placed  it  on  file.  C. 
P.  585. 

Appeal  from  the  Court  of  Probates  of  St.  James,  NichollSf 
District  Judge  presiding,  the  Judge  of  the  Court  of  Probates  hav- 
ing recused  himself. 

Winchester^  for  the  plaintiff,  moved  to  dismiss  the  appeal,  on 
the  ground  that  the  court  cannot  take  cognizance  thereof : 

1.  Because  of  the  want  of  all  evidence  in  the  record  to  show, 
that  service  of  petition  and  citation  of  appeal  was  made  on  the 
appellee.    7  La.  361.     10  La.  399. 

2.  Because  no  citation  of  appeal  has  been  returned  with  the 
record,  showing  any  service  on  the  appellee,  10  La.  484. 

3.  Because  the  record  does  not  exhibit  any  statement  of  facts, 
nor  bill  of  exceptions  ;  nor  does  it  contain  all  the  evidence  on  which 
the  case  was  adjudged  in  the  court  below ;  for,  the  certificate  of  the 
clerk  shows  that  the  testimony  taken  in  open  court,  was  not  re- 
duced to  writing.     Bowman  v.  Janesy  6  La.  124.     Same  vol.  303. 

Bodifif  for  the  appellants. 

Simon,  J.  The  defendants  are  appellants  from  a  judgment  by 
default  taken  and  made  iinal  against  them,  in  which  it  is  stated 
that  the  same  was  rendered  after  the  phiniiS  had  proved,  by  legal 
evidence,  all  the  allegations  contained  in  his  petition.  The  re- 
cord does  not  exhibit  any  statement  of  facts,  or  bill  of  exceptions ; 
and  the  clerk  certifies  that  it  is  a  true  copy  of  all  the  documents 


324  NEW  ORLEANS, 


Escurieax  ▼.  Chapdac  and  another,  Heirs. 


on  file,  and  all  the  proceedings  had  in  the  suit,  the  parol  evidence 
not  being  reduced  to  writing  on  the  trial  of  the  case. 

The  plaintiff's  claim  is  founded  on  the  following  allegations  : 
That  in  the  year  1832,  an  execution  having  been  issued  against 
his  property,  the  same  was  levied  upon  his  female  slave  and 
child,  by  Ceresay,  late  Sheriff  of  the  parish  of  St.  James.  That 
being  desirous  of  retaining  the  possession  of  the  slaves  seized,  he 
obtained  the  consent  of  the  Sheriff  thereto,  on  depositing  in  his 
hands  as  collateral  security  a  note  of  $1200,  drawn  by  him,  the 
plaintiff,  to  the  order  of,  and  endorsed  by  one  Jean  Cabannc ; 
dated  the  14th  of  February  1833.  That  the  slaves  seized  were 
subsequently  sold  by  the  Sheriff,  and  delivered  to  the  purchaser, 
whereby  he,  plaintiff,  became  entitled  to  demand  from  the  Sheriff 
the  return  o,f  the  note.  That,  in  the  mean  while,  the  Sheriff  hav- 
ing died,  the  note  passed  into  the  hands  of  his  universal  legatee, 
Alexandre  Chapduc.  That  the  note  was  secured  by  mortgage 
on  certain  property ;  and,  that  afterwards,  to  wit,  on  the  23d  of 
April  1832,  the  plaintiff  having  sold  the  property  mortgaged  to 
two  individuals,  (Roussel  and  Gaudet,)  the  payment  of  the  note 
was  assumed  by  the  purchasers,  who  bound  themselves  to  pay 
the  amount  thereof  to  Cabanne.  That  the  petitioner  paid  Cabanne 
the  amount  of  the  note  and  took  it  up,  and  became  thereby  en- 
titled to  recover  the  amount  from  the  purchasers,  in  virtue  of  the 
act  of  sale ;  but  that  Alexandre  Chapduc  collected  its  proceeds 
by  means  of  a  suit  brought  against  the  purchasers,  by  virtue  of 
the  assumption  contained  in  the  act  of  sale.  He  further  states 
that  A.  Chapduc,  in  his  lifetime,  frequently  promised  to  pay  him 
the  amount  thus  received  by  him  from  the  purchasers,  as  the 
same  justly  belongs  to  the  petitioner,  who  now  claims  it  from  the 
present  defendants,  as  heirs  of  the  said  Alexandre  Chapduc  de- 
ceased. 

No  answer  was  filed  by  the  defendants,  although  they  first  ap- 
peared by  filing  a  dilatory  exception,  which  was  subsequently 
waived ;  and  the  plaintiff  was  bound  to  make  out  his  case,  and  es^ 
tablish  his  allegations  before  the  court,  in  order  to  confirm  and 
make  final  the  judgment  by  default  taken  against  the  defendants. 

The  only  document  found  in  the  record,  filed  six  months  pre- 
vious to  the  rendition  of  the  judgment  complained  of,  is  a  copy  of 


APRIL,  1843.  325 


Eacorienx  t.  Chapdac  and  another,  Hein. 


the  act  of  the  sale  from  the  plaintiff  to  Roussel  and  Gaudet,  who, 
as  purchasers  of  the  property  mortgaged,  had  assumed  to  pay  the 
amount  of  the  note  alluded  to  in  the  plaintiff's  petition. 

The  appellants  have  assigned  errors  apparent  on  the  face  of  the 
record  ;  and  contend,  that  the  judgment  appealed  from  was  not  ren- 
dered after  legal  proof  of  the  plaintiff's  allegations,  but  was  pro- 
nounced on  insufficient  evidence  :  that  on  the  face  of  the  peti- 
tion itself,  judgment  could  not  be  given  against  the  defendants  ; 
and  that  the  transcript  shows  that  no  other  evidence  was  produced 
by  the  plaintiff,  but  the  copy  of  the  act  of  sale  found  in  the  record  ; 
whilst,  in  order  to  prove  all  the  allegations  of  his  petition,  it  was 
absolutely  necessary  for  him  to  introduce  in  evidence  the  record 
of  the  suit  alleged  to  have  been  brought  by  A.  Chapduc,  against 
the  purchasers,  who  had  assumed  to  pay  the  note  of  $1200. 

It  is  true,  as  a  general  rule,  that  in  the  absence  of  proof  to  the 
contrary,  we  are  bound  to  presume  that  the  judgment  below  was 
rendered  on  the  necessary  evidence,  which  the  law  requires  to 
make  it  legal  and  correct ;  and  that  mere  suggestions,  that  the  al- 
legations in  the  petition  were  not,  or  could  not  have  been  proved, 
will  not  destroy  the  presumption  that  the  lower  court  rendered  its 
judgment  on  evidence  which  authorized  it.     But  in  this  case,  it 
appears  to  us,  that  the  transcript  itself  shows,  that  the  judgment 
appealed  from  could  not  have  been  rendered  on  such  evidence  as 
was  legally  required  to  make  the  judgment  by  default  final,  unless 
the  documentary  evidence  was  withdrawn  by  the  plaintiff  without 
being  filed,  after  it  was  produced.    The  clerk  certifies,  that  the 
record  is  a  true  copy  of  cUl  the  documents  on  file,  and  proceedings 
had  in  the  suit,  and  that  the  parol  evidence  was  not  reduced  to 
writing.    His  certificate  does  not  show  that  any  of  the  other 
documents,  which  may  have  been  produced  by  the  plaintiff,  were 
not  put  on  file,  and  only  accounts  for  the  absence  of  the  parol 
evidence.    Now,  from  the  nature  of  the  suit,  and  from  the  allega- 
tions of  the  petition,  it  is  cfear  that,  if  the  judgment  appealed  from 
was  based  only  on  the  sole  document  found  in  the  record,  and  on 
the  parol  proof  which  was  not  reduced  to  writing,  the  evidence 
was  insufficient ;  and  on  the  other  hand,  if  the  plaintiff  did  really 
produce  other  written  evidence,  it  was  his  duty  to  file  it,  so  that 
it  might  have  been  included  and  copied  in  the  recordi  in  case  of 
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aa  appeal,  Code  of  Practice,  art.  585.  In  both  cases,  the  appel« 
lants  must  be  reUeved ;  particularly  as  the  petition  itself  exhibits 
such  contradictions,  and  inconsistencies,  as  could  not  perhaps  have 
been  supported  by  any  evidence  concordant  with  the  plaintiff's 
allegations. 

Under  all  the  peculiar  circumstances  of  the  case,  we  think  that 
justice  requires  it  should  be  remanded  for  further  investigation. 

It  is  therefore  ordered,  that  the  judgment  of  the  Court  of  Pro* 
bates  be*  annulled,  and  that  this  suit  be  remanded  to  the  court,  a 
ftia,  for  a  new  trial ;  the  costs  of  the  appeal  to  be  borne  by  the 
plaintiff  and  appellee. 


Same  Casb — ^Application  for  a  Re-hearino. 

Where  bj  the  content  of  eoaneel,  an  order  bae  been  entered,  remanding  the  record  for 
the  purpose  of  being  perfected,  coupled  with  an  agreement  that  the  whole  caae  shall 
be  sabmitted  on  written  arguments,  within  a  certain  time,  the  appellee  will  be  con- 
sidered as  having  renounced  any  right  to  move  for  a  dismissal  of  the  appeal  on  the 
ground  of  want  of  citation.  > 

Winchester^  prayed  for  a  re-hearing. 

SiKON,  J.  The  appellee's  counsel,  in  his  application  for  a  re- 
hearing, complains  of  our  having  overlooked  his  plea  to  our  juris- 
diction, and  which,  he  says,  he  had  a  right  to  expect,  would  hare 
been  examined  and  adjudicated  upon,  before  an  examination  was 
made  into  the  record. 

We  were  aware  of  the  appellee's  motion  to  dismiss  the  appeal, 
and  of  the  exception  by  him  filed  to  that  effect.  Indeed,  our  first 
impression  was  that  his  motion  should  prevail,  as  it  did  not  ap- 
pear that  he  had  been  cited  ;  but  on  being  referred  to  the  minutes 
of  this  court,  we  found  the  following  order,  regularly  entered  on 
the  2dd  of  January,  1843,  before  the  filing  of  the  appellee's  excep- 
tion :  *'  On  motion  of  A.  Bodin,  Esq.,  counsel  for  appellants,  and 
with  the  consent  of  Benjamin  Winchester^  of  counsel  for  appellees^ 
it  is  ordered,  that  the  record,  in  this  case  be  sent  back  to  the  clerk 
of  the  inferior  court,  for  the  purpose  of  being  perfected  and  com- 
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pleted ;  tJie  whole  case  to  he  submitted  on  briefs^  within  fifteen 
days  after  it  is  filed  again  in  this  court.'^  We  were  of  opinion 
tliat  the  appellee's  consent  to  the  perfection  of  the  record,  and  to 
the  whole  case  being  submitted  on  briefs,  was  such  an  appear- 
ance on  his  part  as  amounted  to  a  waiver  of  the  exception,  and  to 
an  absolute  renunciation  of  the  right  of  moving  for  the  dismissal 
of  the  appeal.  Nay,  we  consider  the  order  as  a  positive  consent 
that  the  case  should  be  tried  on  its  merits,  and  as  the  appellant 
had  not  filed  any  point  against  the  motion,  we  thought  it  was  un- 
derstood in  the  same  way  by  the  parties,  and  that  it  was  unneces- 
sary to  notice  it  in  our  first  opinion. 

We  still  adhere  to  the  same  opinion.  It  is  clear  that  if  the  ap* 
pellee  had  intended  to  rely  upon  the  want  of  citation,  he  should 
have  abstained  from  appearing  in  the  case,  and  from  giving  his 
consent  to  the  completion  of  the  record,  and  to  the  whole  case's 
being  submitted  on  briefs.  This  consent  is  inconsistent  with  the 
motion  of  an  appellee  who,  not  having  been  cited,  only  appears 
to  inform  the  court  that  the  case  is  not  in  a  condition  to  be  tried, 
for  want  of  proper  parties  ;  and  we  cannot  view  the  order  referred 
to  in  any  other  Ught  than  as  a  waiver  of  the  exception  ;  or,  in  other 
words,  as  an  appearance  on  the  part  of  the  appellee,  equal  to  that 
resulting  from  a  regular  citation  of  appeal. 

On  the  merits,  we  still  think  that  the  case  was  properly  reman- 
ded for  a  new  trial ;  as  from  the  pleadings,  and  the  evidence 
adduced  by  the  plainti£f,  so  far  as  it  is  shown  by  the  record,  and 
supposing  that  further  proof  was  adduced  by  him  to  establish  his 
demand,  the  judgment  appealed  from,  confirmatory  of  the  judg- 
ment by  default  taken  by  the  plaintijQT,  does  not  appear  to  us  to  be 
supported  by  such  legal  and  satisfactory  evidence  as,  from  the 
allegations  of  the  petition,  the  plaintiff  was  bound  to  produce,  to 
make  it  final.  We  feel  convinced  that,  as  the  case  stands,  our 
afiSrming  the  judgment,  would  amount  to  a  denial  of  justice. 

Re-hearing  refused. 
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James  Erwin  v.  James  B*  Walton  and  another. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts, 
J. 

Wharton,  for  the  appellant. 

Lockett  and  Micou^  for  the  defendants. 

Simon,  J.  An  order  of  seizure  and  sale  having  been  obtained 
against  the  defendants  upon  an  act  of  sale  and  hypothecation,  im- 
porting a  confession  of  judgment,  they  moved  for  a  rule  upon  the 
plaintiff,  to  show  cause  why  the  order  should  not  be  set  aside  and 
annulled,  on  the  grounds  :  1st.  That  the  writ  was  issued,  u7t^A- 
out  any  authentic  evidence  having  been  adduced.  2d.  That  in 
the  act  of  sale,  plaintiff  contracted  to  leave  in  the  hands  of  the 
notary,  some  of  the  notes  given  by  defendants  as  a  security  against 
a  mortgage  therein  recited,  pohieh  he  has  failed  to  do.  3d.  That 
the  plaintiff  has  not  raised  that  mortgage^  nor  provided  against  it 
the  indemnity  required  by  said  act,  and  is  not  entitled  to  recover 
the  whole  price  until  he  shall  have  done  so. 

The  rule  applied  for  was  granted,  and  subsequently  made  abso- 
lute ;  and  the  plaintiff  has  appealed. 

The  clause  of  the  act  relied  on  by  the  opponents,  is  in  these 
words :  **  Upon  which  property  there  exists  a  special  mortgage  in 
favor  of  John  M'Donough,  to  the  amount  of  $46,100,  as  assumed, 
and  which  the  said  vendor  hereby  obligates  himself  to  remove ;  but 
to  secure  the  aforesaid  purchasers  from  all  loss  and  damage  which 
might  arise  to  them  in  consequence  of  the  aforesaid  incumbrance, 
the  said  vendor  leaves  in  the  hands  of  the  aforesaid  notary^  as  a 
special  deposit,  promissory  notes  of  the  said  purchasers,  and 
others,  of  the  aforesaid  square  of  ground,  to  double  the  amount  of 
said  incumbrance,  until  the  same  shall  be  removed  and  cancelled  ; 
or  should  the  vendor  wish  to  take  possession  of  said  notes  at  an 
earlier  period,  he  hereby  obligates  himself  to  remove  the  aforesaid 
incumbrance,  or  to  make  a  special  deposit  in  cash,  in  one  of  the 
banks  of  this  city,  to  the  full  amount  thereof,  and  obtain  a  certifi- 
cate to  that  effect,  which,  being  lodged  with  the  notary,  the  last 
$100,000  of  notes  of  the  purchase  money  thus  lodged  in  deposit. 
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can  be  removed  by  the  vendor  out  of  the  hands  of  the  said 
notary." 

Now,  on  the  first  gronnd  of  opposition,  it  seems  to  us  that  the 
defendants  must  fail.  The  act  on  which  the  executory  process 
complained  of  was  granted,  is  an  authentic  one.  It  was  passed 
before  a  notary  public,  in  the  presence  of  two  witnesses,  and  the 
debtor  acknowledges  therein,  the  debt  for  which  the  special  mort- 
gage is  reserved  and  given.  As  such,  it  imports  a  confession  of 
judgment.     Code  of  Practice,  art.  733. 

On  the  second  ground,  we  think  the  opponents  are  not  entitled 
to  relief.  No  evidence  has  been  adduced  to  show  that  the  notes 
alluded  to  in  the  act  were  not  deposited  with  the  notary,  or  that, 
after  having  been  left  in  his  possession,  they  were  withdrawn  by 
the  vendor.  The  act  itself,  shows  that  the  notes,  to  the  amount 
agreed  on,  were  left  with  the  notary ;  the  expressions  used  in  it 
are  in  the  present  tense  ;  that,  ''  tlie  vendor  leaves^^  &;c.  &c.,  and 
are  followed  by  the  provision  that,  ''  should  the  vendor  wish  to 
take  possession  of  said  notes^  &;c."  This  implies  that  when  the 
act  was  signed,  the  notes  were  not  in  the  vendor's  possession,  but 
in  that  of  the  notary ;  and  we  cannot  presume  that  the  parties 
would  have  signed  the  act,  if  the  conditions,  or  provisions  therein 
contained,  and  which  are  stated  therein  as  being  fulfilled  at  the 
same  time  with  the  act,  had  not  been  strictly  complied  with.  The 
act  speaks  for  itself,  and  proves  the  stipulations  therein  mentioned ; 
and  it  was  the  duty  of  the  opponenis  to  establish  the  fact,  that, 
although  it  shows  on  its  face  that  the  notes  in  question  were  then 
left  with  the  notary  as  a  special  deposit,  the  vendor  failed  to  com- 
ply with  this  condition. 

It  has  been  urged,  however,  that  the  circumstance  of  the 
seizure  and  sale's  being  obtained  on  the  last  note,  shows  that  they 
were  not  deposited  with  the  notary,  and  that  it  ought  to  be  pre- 
sumed that  the  first  five  notes  were  paid.  The  sale  under  con- 
sideration, was  made  for  the  sum  of  $6,100,  payable  in  six  in- 
stalments, and  six  notes  were  given  for  the  price,  the  last  of  which 
only  became  due  five  years  after  the  sale.  The  amount  of  the 
mortgage  to  be  secured,  was  $46,100,  and  the  security  is  stipu- 
lated to  be  for  double  its  amount ;  thus  being  nearly  for  $100,000. 
Some  of  the  purchasers'  promissory  notes,  and  not  all,  are  stated 
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in  the  act  to  have  been,  with  others^  put  in  the  hands  of  the 
notary  ;  and  we  see  no  reason  why  we  should  say,  that  the  note 
sued  on  is  one  of  these  deposited.  If  the  five  other  notes  were 
paid,  it  was  in  the  power  of  the  opponents  to  produce  them,  and 
until  their  payment  or  production,  we  must  presume  that  those 
five  notes  are  yet,  with  otfiers,  in  the  possession  of  the  notary, 
according  to  the  terms  of  the  act  of  sale.  If  the  five  first  notes 
were,  as  we  are  induced  to  infer  from  the  act  itself,  left  with  the 
notary  at  the  time  of  the  sale,  so  as  to  form  the  amount  of  the  se- 
curity given  by  the  vendor,  to  wit,  $100,000,  this  could  not  pre- 
vent the  vendor  from  exercising  his  rights  upon  the  note  sued  on, 
as  the  vendees,  sufficiently  secured  against  the  effect  of  M'Do- 
nough's  mortgage,  could  have  no  valid  objection  to  paying  the 
price  of  the  purchase. 

The  third  ground  is  also  untenable.  Nothing  shows  that  the 
notes  were  ever  withdrawn  from  the  possession  of  the  notary,  and 
that  the  vendor  was  bound  to  make  a  special  deposit  in  cashy  as 
provided  for  in  the  act  of  sale. 

On  the  whole,  we  are  at  a  loss  to  conceive  how  the  judge,  a 
qiLOy  could  maintain  the  defendants'  opposition,  without  any  other 
evidence  but  the  act  on  which  the  order  of  seizure  and  sale  was 
obtained.  It  is  clear,  in  our  opinion,  that  the  stipulations  therein 
contained,  so  far  as  they  can  be  used  to  show  the  acts  of  the  par* 
ties  at  the  time  of  the  sale,  are  adverse  to  the  opponents'  pre- 
tensions. 

It  is  therefore  ordered,  that  the  judgment  of  the  Conmiercial 
Court  be  annulled  ;  that  the  defendants'  opposition  be  overruled ; 
and  that  the  rule  by  them  obtained  be  discharged,  with  costs  in 
both  courts* 


Raphael  Toledano  v,  James  Desban. 

The  Tendor  is  bound  to  perfect  the  title  of  his  vendee,  before  he  can  call  upon  the  lat- 
ter, for  payment  of  the  purchase  monej. 

Appeal  from  the  District  Couit  of  the  First  District,  Bucha- 
ncTif  J* 
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J.  F,  Pepirty  for  the  plaintiff. 
Oreiner,  for  the  appellant. 

Simon,  J.  The  plaintiff  seeks  to  obtain  the  rescission  of  a  cer- 
tain sale  of  real  property,  and  forty  shares  of  Union  Bank  stock, 
bearing  mortgage  thereon,  made  to  him  by  the  defendant,  on  the 
18th  of  June,  1839.  He  states  that  the  defendant  never  complied 
with  the  conditions  of  the  sale,  and  never  transferred  to  him  the 
forty  shares  of  the  stock  of  the  Union  Bank,  which,  resting  on  the 
property,  form  an  essential  part  of  the  sale  ;  and  that  on  account  of 
this  failure  on  the  part  of  the  defendant  to  fulfil  the  conditions  of 
the  sale,  he,  (the  plaintiff,)  has  been  unable  to  dispose  of  the  pro* 
perty. 

The  defendant  pleaded  the  general  issue,  and  further  averred, 
that  he  never  was  put  in  default  with  regard  to  any  of  the  condi* 
tions  of  the  sale  ;  that  plaintiff' never  made  any  application  to  the 
Union  Bank  to  obtain  its  assent  to  the  transfer  of  the  stock  ;  that 
had  be  done  so,  and  obtained  the  assent  of  the  Bank,  he  could 
have  obtained  the  transfer  of  the  stock  by  exhibiting  the  copy  of 
his  act  of  sale,  and  of  the  act  of  sale  of  the  same  property  to  the 
defendant ;  that  the  plaintiff  never  had  any  opportunity  to  sell  the 
property  as  by  him  alleged ;  and  that  he,  (the  defendant,)  is  ready, 
and  always  has  been,  to  fulfil  the  conditions  of  the  sale  which  by 
law  he  is  bound  to  perform. 

There  was  judgment  below,  in  favor  of  the  plaintiff,  according  to 
the  prayer  of  his  petition ;  from  which,  after  an  unsuccessful  at- 
tempt to  obtain  a  new  trial,  the  defendant  has  appealed. 

The  act  of  sale  under  consideration,  after  giving  the  description 
of  the  property  sold,  recites  that  the  defendant  sells  :  '*  Deplus 
quarante  actions  dans  le  fonds  capital  de  la  Banque  de  C  Union 
de  la  Louisiane  qui  reposent  sur  ladite  propriete,  et  que  le  dit 
sieur  Desban  s^ oblige  d,  transferer ^  immediatementj  sur  les  livres  de 
la  Banque  audit  sieur  Toledano.^^  The  condition  of  the  sale  is 
stipulated  to  be  $7913,33,  to  be  paid  :  *'  P  $1600  ense  mettant 
au  lieu  et  place  du  vendeur  pour  le  payement  de  pareille  somme 
par  celui'ci  a  la  Banque  de  VUnion^  avec  les  interets  depuis  le 
mois  de  Janvier  1837,  la  quelle  somme^  avec  les  interets  depuis 
ladite  ipoque  Vacqu&reur  promet,  et  s^oblige^  d^acquitter  a  la  de 
charge  du  vendeur,^ 
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The  evidence  shows,  thai  the  plainliflF  had  employed  £ngdne 
Villatl^  to  see  the  defendant  on  the  sale  of  the  stock  in  question, 
in  order  to  have  the  same  transferred  to  him.  The  witness  Villatte 
states,  that  defendant  replied  that  he  could  not  transfer  the  shares, 
as  Mr.  Banks,  who  had  sold  the  property  to  him  had  not  transfer- 
red the  stock.  The  witness  saw  Banks  several  times,  and  request- 
ed him  to  make  a  transfer  of  the  stock  to  Desban,  and  had  an  act 
ready  for  that  purpose.  It  was  presented  to  Banks,  and  defend- 
ant did  not  come  at  the  time  appointed,  and  Banks  did  not  make 
the  transfer  in  consequence'.  Witness  spoke  to  Desban  several 
times,  and  he  often  made  appointments,  but  did  not  come  at  the 
time  appointed.  Witness  wrote  to  him  accordingly,  and  acted  as 
plaintiff's  agent  in  the  matter.  He  states  also,  that  two  persons, 
Ferri^re  and  F.  Gard^re,  wanted  to  purchase  the  property,  but 
did  not,  because  the  transfer  of  the  stock  had  never  been  made  to 
the  plaintiff. 

The  Cashier  of  the  Union  Bank  testifies,  in  substance,  that  the 
forty  shares  in  question  stood  on  the  books  in  the  name  of  Banks. 
After  Banks'  death,  and  a  few  months  ago,  the  shares  were  trans- 
ferred to  the  defendant  on  said  books,  on  the  presentation  of  an 
act  of  transfer  to  him.  The  consent  of  the  board  of  directors  is 
necessary  for  the  transfer,  and  witness  could  not  allow  it  without 
such  consent.  The  Bank  generally  requires  that  all  the  arrears 
should  be  paid,  though  this  is  sometimes  dispensed  with.  He 
transferred  the  stock  to  defendant  without  payment  of  the  arrears, 
because  it  was  the  same  property.  Witness  would  not  transfer 
this  stock  to  plaintiff,  unless  the  arrearages  were  paid,  and  thinks 
the  board  would  not.  Defendant  should  pay  up  the  arrearages, 
as  the  vendor  always  pays  up  the  arrears  on  the  stock.  It  appears 
also,  from  the  testimony  of  the  Cashier,  that  on  the  7th  of  June, 
1842,  Union  Bank  stock  was  selling  at  six  to  nine  per  cent  pre- 
mium, and  that  on  the  15th  of  June,  1839,  and  for  some  time  af- 
terwards, the  same  was  selling  at  a  premium  of  about  twenty  per 
cent 

Without  its  being  necessary  to  inquire  into  the  question,  whe- 
ther the  defendant  was  properly  and  legally  put  in  default,  and 
whether  the  plaintiff  should  have  paid  the  amount  by  him  assumed 
to  be  paid  to  the  Union  Bank,  previous  to  obtaining  the  transfer 
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of  the  Stock  on  the  books  of  the  Bank,  we  think  that  the  decision 
of  this  cause  must  turn  upon  the  inquiry,  whether  the  defendant 
had  a  right  to  sell  and  transfer  the  stock  in  question  at  the  time 
of  the  sale,  and,  if  he  had  not  ^ny  right  then,  whether,  he  has  ac- 
quired any  since  ? 

The  sale  stipulates,  that  the  Tender  obligates  himself  to  transfer 
the  stock  immediately^  on  the  books  of  the  Bank,  to  the  vendee. 
At  that  time,  the  shares  were  not  in  his  name,  but  were  in  the 
name  of  Banks,  and  the  defendant's  title,  if  he  had  any,  was  un- 
known to  the  directors  of  the  Union  Bank.  So  far,  the  defendant 
was  perhaps  without  any  right  to  dispose  of  the  stock,  as  the  sale 
thereof  would  have  been  a  sale  of  Banks'  property.  At  all  events, 
the  stock  by  him  sold,  did  not  stand  in  his  name  on  ihh  books  of 
the  Bank  ;  and  this  shows,  that  he  could  not  make  a  transfer  there- 
of, as  he  could  not  comply  with  the  requisites  of  the  charter  of 
the  Union  Bank.  In  the  case  of  the  Union  Bank  v.  Desban,  (2 
Robinson,  486,)  decided  last  year,  we  held  that,  under  the  charter 
of  the  Union  Bank,  it  was  necessary  first  to  obtain  the  consent 
and  approbation  of  the  directors.  We  considered  this  as  a  pre- 
requisite to  the  sali  and  transfer  of  the  stock  ;  and  said,  that  under 
the  29th  section,  '^  we  understand  that  when  a  stockholder  intends 
or  wishes  to  transfer  his  stock,  the  first  slep  he  has  to  take,  is  to 
apply  to  the  board  of  directors,  to  lay  before  them  a  statement  of 
the  circumstances  under  which  the  transfer  is  to  be  made,  and  of 
the  new  mortgage  or  securities  which  »re  to  be  furnished."  This 
never  was,  and  could  not  have  been  done  by  the  defendant,  who 
was  thereby  in  the  absolute  impossibility  of  transfering  the  stock 
immediately  to  the  plaintiff;  and  it  is  clear  that  he  had  no  right 
to  sell  said  stock,  as  he  was  not  in  a  position  to  give  a  title  to  the 
purchaser.  Indeed,  how  could  the  defendant  validly  sell  and 
Vansfer  the  forty  shares  of  stock  to  which  he  had  no  apparent  title 
on  the  books  of  the  Bank  ?  How  could  he  obtain  the  assent  of 
the  directors  ?  It  may  be  true,  that  he  had  a  title  thereto  which 
we  declared  to  be  valid  in  the  case  above  quoted,  on  the  ground 
that  his  vendor  had  complied  with  the  requisites  of  the  charter ; 
but  here  it  is  shown,  that  he  never  did  apply  to  the  board  of  direc- 
tors for  their  approbation,  and  that,  aliliough  their  consent  is  ne- 
cessary for  the  transfer,  this  has  not,  even  yet,  been  obtained. 
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It  has  been  urged  that,  nnder  the  stipulations  of  the  act  of  sale, 
it  was  the  duty  of  tlie  plaintiff  to  pay  the  arrearages  due  to  the 
Bank,  in  order  to  obtain  a  transfer  of  the  stock.     The  obligation 
to  transfer  the  stock  immediately,  stipulated  in  the  act  of  sale, 
appears  to  be  distinct  from  the  promise  to  pay  the  price,-  and  does 
not  depend  upon  the  payment  to  be  made  to  the  Union  Bank  by 
the  yendee.     It  may  be  considered  as  a  part  of  the  essential  re- 
quisites necessary  to  perfect  the  title  of  the  plaintiff  to  the  stock 
by  him  acquired,  and  the  defendant  was  bound  to  comply  with 
this  obligation,  before  being  entitled  to  call  upon  the  plaintiff  for 
the  payment  of  the  purchase  money.     Suppose  the  plaintiff  to 
have  been  ready  to  pay  the  amount  by  him  assumed  towards  the 
Bank,  could  he  have  obtained  the  transfer  of  the  stock  sold,  by 
making  a  tender  of  the  sum  due ;  and  could  he  have  sold  and 
transferred  it  to  others  ?    Certainly  not.    The  defendant  was  un- 
known to  the  Bank  as  a  stockholder ;  and  had  he  been  known  as 
such,  he  had  never  complied  with  the  section  of  the  charter,  which 
requires  the  assent  of  the  board  of  directors  to  the  transfer  of  his 
stock  to  the  plaintiff.    It  will  be  conceded,  that  the  plaintiff  never 
was  recognized  as  a  stockholder  by  the  Bankp  although  defend- 
ant had  promised  to  cause  it  to  be  done.    This  was,  in  our  opin- 
ion, a  radical  defect  in  the  title  attempted  to  be  transferred  or  sold 
by  the  defendant  to  the  plaintiff,  which  necessarily  prevented  the 
latter  from  disposing  of  the  property,  as  shown  by  the  evidence. 
This  defect,  or  nullity,  has  never  been  removed,  notwithstanding 
the  efforts  of  the  plaintiff.    The  contract  is  yet  imperfect,  and  as 
such,  it  is  clear,  that  the  sale  under  consideration  cannot  stand, 
and  must  be  cancelled. 

The  view  we  have  taken  of  the  respective  obligations  of  the 
parties,  is  in  accordance  with  our  decision  in  the  case  of  7%e 
City  Bankr.  ToledanOf  (1  Robinson,  570,)  where  the  same  fac^s 
were  made  to  appear  in  support  of  the  defence.  There,  we  held, 
that  as  the  rescission  of  the  contract  of  sale  was  not,  and  could  not 
be  demanded,  in  that  suit,  and  as  the  stock  might  hereafter  be 
transferred  to  the  defendant,  our  judgment  should  only  be  one  of 
nonsuit  against  the  plaintiff;  but  the  right  to  recover  was  denied 
to  the  plaintiff,  until  the  completion  of  Desban's  contract  relative 
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to  the  Bank  stock.    As  to  the  plea  of  prescription,  we  think  it  is 
untenable.    Art.  2474  of  the  Civil  Code  is  not  applicable. 

Judgment  affirmed. 


Hercule  Brassac  v.  Joseph  Marcel  Ducros. 

Where  a  wife  has  obtained  against  her  husband,  a  jadgment  for  the  separation  of  pro- 
perty, and  ascertaining  the  amount  of  her  dotal  and  paraphernal  rights,  the  credi- 
tors of  the  latter  may  still  require  her  to  prove  her  claims  contradictorily  with  them, 
whenever  they  have  reason  to  suspect  that  the  separation  has  been  made  with  a 
view  to  defraud  them  ;  but  they  must  put  her  on  her  guard  by  alleging  fraud  and 
collusion.  Where  no  such  allegation  is  made,  she  will  not  be  bound  to  prove  her 
claims  aliunde^  nor  can  the  correctness  of  the  judgment,  or  the  sufficiency  of  the 
evidence  apon  which  it  was  rendered  be  ibquired  into. 

To  secure  a  debt  due  to  mortgagee,  twelve  lots  of  ground  were  mortgaged  by  the 
same  act,  but  separately  and  specially,  each  lot  as  security  for  a  fixed  part  of  the 
debt ;  and  the  wife  of  the  mortgagor  renounced  all  her  rights,  actions,  privileges, 
and  mortgages  on  them.  An  order  of  seizure  and  sale  having  been  obtained,  lot 
No.  1.  sold  for  more  than  the  part  of  the  debt  for  which  it  was  mortgaged,  while 
all  the  others  sold  for  less  than  the  sums  for  which  they  were*  mortgaged.  In 
a  contest  between  the  wife  and  mortgagee  :  Hdd^  that  the  wife  must  be  consid- 
ered as  having  renounced  her  rights  only  to  the  extent  of  the  mortgage  on  each 
lot ;  and  that  the  surplus  realized  by  the  sale  of  lot  No.  1.,  cannot  be  claimed  by 
the  mortgagee,  but  must  be  applied  to  the  satisfaction  of  the  rights  of  the  wife, 
afkei  deducting  its  proportion  of  the  coets  of  the  sales,  calculated  according  to  the 
price  it  brought. 

The  decision  in  DovJbrere  v.  QriUier's  Syndic^  2  Mart.  N.  S.  171,  that  an  act  sous  seign 
prive  will  have  effect  against  third  persons  from  its  date,  if  possession  accompanied 
or  followed  its  execution,  was  made  under  the  Code  of  1806,  and  is  inconsistent 
with  the  provisions  of  ait.  S417  of  the  present  Civil  Code. 

A  wife  who  has  renounced  the  community  of  acqiUU,  must  be  regarded  as  a  third 
person  in  relation  to  sales  of  community  property  made  during  the  marriage  ;  and 
every  thing  done  during  the  marriage  in  relation  to  the  sale  or  alienation  of  proper- 
ty, must  be  viewed  as  done  by  the  husband  alone. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan^  J. 

Morphy,  J.  The  plaintiff  sued  out  an  order  of  seizure  and 
sale  under  an  authentic  deed  of  mortgage,  in  which  the  defendant, 
to  secure  to  him  «  loan  of  95000,  with  interest  at  the  rate  of  ten 
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per  cent  per  annum,  during  fiye  years,  had  mortgaged  in  his  favor 
twelve  lots  of  ground  in  the  suburb  Montegut,  each  lot  being 
separately  and  specially  mortgaged,  for  a  fixed  portion  of  the  capi- 
tal and  interest  of  the  loan.    From  the  return  of  the  Sheriff  it  ap- 
pears, that  the  lot  No.  1.,  situated  at  the  corner  of  Montegut  and 
Amour  streets,  which  was  mortgaged  for  $750  brought  $1350; 
while  the  other  lots,  which  were  sold  on  a  different  day,  brought 
each  of  them  less  than  the  amounts  for  which  they  were  respec- 
tively mortgaged,  and  that  the  law  charges  for  both  sales,  and  the 
taxes  due  on  the  property  amounted  to  a  sum  of  $416,37.    The 
wife  of  defendant,  separated  of  property  from  him,  took  a  rule  on 
the  plaintiff,  the  Sheriff,  and  the  judgment  creditors,  to  show  cause 
why  this  surplus  of  $600  brought  by  the  sale  of  the  first  lot  over 
and  above  the  amount  for  which  it  was  mortgaged,  should  not  be 
paid  to  her  in  partial  satisfaction  of  a  judgment  she  had  obtained 
against  her  husband,  in  the  Parish  Court,  for  the  sum  of  $4393. 
To  this  rule  the  plaintiff  and  the  Sheriff  alone  answered,  denying 
her  right  to  receive  the  surplus  claimed,  in  consequence  of  her 
renunciation  in  the  act  of  mortgage,  and  of  a  claim  set  up  by  P. 
Marsondet,  Esq.  to  one  moiety  of  such  surplus,  averring  that  at 
all  events,  all  the  costs  of  the  suit  should  be  paid  out  of  the  pro- 
ceeds of  the  first  lot  sold.     P.  Marsondet  then  moved  for  a  rule 
on  all  the  parties  already  in  court ;  and  prayed,  in  opposition  to 
the  wife,  that  one-half  of  the  surplus  fund  be  paid  over  to  him, 
as  the  half  owner  of  the  property.     The  two  rules  were  con- 
solidated and  tried  together.     The  Judge  below  dismissed  the 
rule  taken  by  the  wife,  and  allowed  to  P.  Marsondet  the  balance 
of  the  surplus  fund,  remaining  after  discharging  out  of  it  the  costs 
and  charges  of  every  description.     The  former  has  appealed. 

In  support  of  her  claim,  the  appellant  produced  on  the  trial,  the 
record  of  a  judgment  she  had  obtained  in  the  Parish  Court 
against  her  husband  for  $4393,  of  which  $4060  were  pronounced 
to  be  the  amount  of  her  dotal  property,  and  $333  the  amount  of 
her  paraphernal  property.  This  judgment  having  been  received 
without  opposition,  and  no  suggestion  of  fraud  or  collusion  hav- 
ing been  made,  it  should  have  been  considered  good  and  suffi- 
cient evidence  of  the  amount  due  to  her.  The  creditors  of  the 
husband  have  the  undoubted  right  of  requiring  the  wife  to  prove 
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her  claims  against  him  contradictorily  with  them,  whenever  they 
have  reason  to  suspect  that  the  separation  has  been  made  with  a 
view  to  defraud  them  ;  but«  in  such  a  case,  they  must  put  her  on 
her  guard  by  alleging  fraud  and  collusion.  When  no  such  alle- 
gation is  made,  the  wife  is  not  bound  to  prove  her  claims  aliunde ; 
nor  can  the  correctness  of  the  judgment,  or  the  sufficiency  of  the 
evidence  upon  which  it  was  rendered,  be  inquired  into.  Such 
have  been  the  uniforin  adjudications  of  this  court  on  the  subject. 
1  Mart.  N.  S.  170.  8  lb.  N.  S.  403  and  459.  1  La.  379.  4  La» 
422.  14  La.  459.  Under  this  view  of  the  effect  of  the  judgment 
obtained  by  the  appellant,  it  becomes  unnecessary  for  us  to  ex- 
amine the  several  questions  raised  in  the  argument,  in  relation  to  the 
evidence  upon  which  it  was  rendered.  From  a  return  made  on  a 
fieri  facias^  issued  to  the  Sheriff  of  the  parish  of  St  Martin,  in  the 
case  of  Madame  Ducros  against  .her  husband,  it  appears  that  a 
sum  of  $2101,50,  was  made  by  the  sale  of  some  property  of  the 
defendant's  levied  upon  there,  leaving  yet  due  to  her  $2291,50. 

It  has  been  urged,  that,  having  renounced  in  favor  of  the  plain- 
tiff, all  her  rights,  mortgages,  and  privileges  on  the  several  lots  of 
ground  mortgaged  to  him,  this  renunciation,  being  general  and 
unlimited,  must  extend  to  any  amount  each  lot  might  bring,  until 
the  whole  of  the  loan  made  by  the  plaintiff  to  her  husband,  be 
covered.  Although  the  twelve  lots  of  ground  are  mortgaged  in 
one  and  the  same  act,  the  mortgage  on  each  of  them  is  as  dis- 
tinct, and  special,  as  if  twelve  separate  acts  of  mortgage  had  been 
executed.  So  it  is  with  the  renunciation  of  the  wife,  who  must 
be  considered  as  having  renounced  her  rights  in  favor  of  the 
plaintiff,  to  the  extent  of  his  mortgage  on  each  lot,  in  the  same 
manner  as  she  would  have  done,  had  each  mortgage  been  exe- 
cuted separately.  We,  therefore,  consider  that  she  had  yielded 
her  right  of  priority  to  the  plaintiff,  only  to  the  extent  of  his  mort- 
gage on  the  lot  No.  1,  and  the  costs  necessary  to  carry  the  same 
into  effect.  But  the  judge  below  has  thrown  the  entire  amount 
of  the  costs  and  charges,  of  every  de8criptit)n,  on  this  lot  in  par- 
ticular ;  thus,  taking  the  whole  sum  of  $416  37  out  of  the  surplus 
claimed  by  Madame  Ducros,  and  leaving  the  proceeds  of  the 
other  lots  to  be  received  by  the  plaintiff,  free  of  uny  charge, 
whatever.  Although  there  is  but  one  suit,  yet  the  mortgaged  lots 
'  Vol.  IV.  •    43 
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having  been  sold  separately,  and  there  being  several  claimants  for 
the  proceeds  of  one  of  them,  we  think  that  this  lot  should  be 
charged  only  with  its  proportion  of  the  costs,  according  to  the 
price  it  brought ;  besides,  in  the  amount  of  $415  37,  is  included 
$89,  due  for  taxes  on  the  whole  property,  which  should  not, 
surely,  be  paid  out  of  the  proceeds  of  any  particular  lot 

P.  Marsondet's  claim  is  next  to  be  considered.  He  alleges  that 
he  was  the  half  owner  of  the  property  included  in  the  mortgage 
upon  which  this  suit  is  brought.  And  to  make  good  his  allega«> 
tion,  he  has  produced  an  act  sous  seign  prive  of  the  defendant, 
in  which  the  latter  acknowledges  him  to  be  proprietor  for  one 
undivided  half  of  the  same.  This  act  purports  to  be  dated  on  the 
5th  of  June,  1836,  the  day  after  that  on  which  the  defendant  pur- 
chased the  property  in  his  name  alone,  by  authentic  act;  and  does 
not  appear  to  have  been  ever  recorded  in  the  office  of  the  Re- 
corder of  Conveyances. 

The  counsel  for  Madame  Ducros  contends ;  that,  as  to  her^ 
this  act  bears  date  only  from  the  day  that  it  was  produced 
in  court ;  that  her  husband  could  not  be  admitted  as  a  wit-» 
ness  under  oath  against  her;  and  that,  therefore,  his  written 
declaration,  unsupported  by  oath,  and  bearing  date  on  the  day 
of  the  trial  below,  can  have  against  her  no  effect  whatever.  Di* 
vers  acts  of  possession  have  been  shown  by  Marsondet,  with  a 
view  to  bring  his  case  within  the  doctrine  laid  down  in  Dovhrere 
V.  Grilliet^s  Syndic,  2  Mart.  N.  S.  171,  in  which  this  court  held, 
that  an  act  under  private  signature  will  have  effect  against  third 
persons  from  its  date,  if  possession  has  accompanied  or  followed 
its  execution.  In  relation  to  this  decision  it  has  been  correctly 
remarked,  that  it  was  made  under  the  provisions  of  the  old  Civil 
Code,  and  is  inconsistent  with,  and  contrary  to  the  present  Code, 
which  provides  (art.  2417,)  that  ''the  sale  of  immoveables  or 
slaves,  made  under  private  signature,  shall  have  effect  against  the 
creditors  of  the  parties,  and  against  third  persons  in  general,  only 
from  the  day  such  sale  was  registered  in  the  office  of  a  notary, 
and  the  actual  delivery  of  the  thing  sold  took  place."  But  the 
counsel  for  the  appellant  relies  mainly  on  the  5th  section  of  the 
act,  approved  March  20th,  1827,  creating  the  office  of  Register  of 
Conveyances,  which  declares  that,  ''  Acts  of  transfer  of  property 


APRIL,  1843.  339 


BrasMC  ▼.  Ducros. 


whenever  they  are  not  registered  agreeably  to  this  law,  whether 
they  are  passed  before  a  notary  public  or  otherwise,  shall  have 
no  effect  against  third  persons,  but  from  the  day  of  their  being 
registered." 

The  inferior  Judge  was  of  opinion  that  the  act  under  private 
signature,  produced  by  Marsondet,  was  good  and  binding  as 
against  Madame  Ducros,  although  not  recorded,  because  she  was 
not  to  be  viewed  as  a  third  person.  In  support  of  this  position,  it 
is  argued,  that  a  sale  of  community  property  must  be  considered 
as  made  by  the  husband  and  wife  both,  and  that  the  latter  cannot 
pretend  to  be  a  third  person  in  relation  to  it ;  that  the  acts  of  the 
husband,  as^the  head  and  master  of  the  community,  are  the  acts 
of  his  wife,  who,  through  his  agency,  acts  in  the  same  manner 
as  if  she  were  present  at  the  sale.  We  are  by  no  means  pre- 
pared to  adopt  these  views.  They  are  founded  on  the  idea  of  a 
legal  partnership  existing  between  the  husband  and  the  wife. 
Such  a  partnership  does  exist  in  contemplation  of  law,  but  only, 
we  apprehend,  when  she  accepts  the  community ;  if  she  re* 
nounces  it,  the  community  is,  as  to  her,  as  though  it  never  existed, 
and  every  thing  done  during  the  marriage  in  relation  to  the  pur** 
chase  or  alienation  of  property,  must  be  considered  as  done  by 
the  husband  alone.  If,  although  the  wife  renounces  the  commu- 
nity of  gains  et  acquets,  she  is  to  be  considered  as  a  party  to 
all  the  acts  of  the  husband,  while  he  was  the  head  of  the  com- 
munity, her  renunciation  would  be  of  no  avail  to  her.  It  would 
follow,  that  she  could  exercise,  in  the  ^prosecution  of  her  rights, 
no  recourse  against  the  community  property  sold  during  the  mar- 
riage, when  there  is  nothing  better  settled  in  our  jurisprudence 
than  that  she  has  such  a  recourse.  3  Mart.  392.  7  lb.  N.  S.  69. 
10  La.  198,    Johnson  v.  Pilster,  ante,  71. 

In  speaking  of  the  effects  of  the  renunciation,  one  of  the  most 
enlightened  commentators  of  the  Napoleon  Code  says:  "A  la 
verite,  la  femmey  avant  sa  renonciation  et  au  moment  de  la  vente, 
etait  commune  en  biens.  Mais  il  ne  resulte  pas  de  la  qu^on  puisse 
lui  opposer  qu^elle  doit  etre  consideree  comme  associee  a  la  vente 
faite  par  son  mari,  seigneur  de  la  communaute ;  car,  au  moyen  de 
sa  renondation,  elle  est  censee,  n^avoir  jamais  ete  co-proprietaire,  et 
par  consequent  rC avoir  jamais  contracts  par  Torgane  deson  mari. 
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"I»e  droit  du  mari  d^engager  sa  femme  en  vendant  un  acquets 
est  essentiellement  subordonne  a  la  faculte  qu'a  celled  de  re- 
noncer  a  la  communaute,  Lorsque  cette  renonciation  a  lieUj  tous 
les  actes  faits  par  le  mari  lui  demeurent  exclusivement  person" 
nels.^  Troplong,  Priv.  el  Hypoth.  2  vol,  No.  ASSter,  p.  88. 
We  conclude,  that,  from  the  moment  the  appellant  renounced  the 
community,  she  became  a  third  party  to  all  the  acts  of  her  hus- 
band,  done  as  head  of  such  community :  she  stands  in  the  posi* 
lion  of  all  his  other  creditors,  in  relation  to  such  acts  ;  and  that, 
therefore,  the  act  under  priyate  signature,  not  having  been  re- 
corded, as  required  by  law,  can  have  no  effect  against  her. 

It  is,  therefore,  ordered  that  the  judgment  of  the  District  Court 
be  reversed.  That  the  rule  taken  by  P,  Marsondet  be  dismissed, 
mth  costs ;  and,  that  of  Madame  Ducros  be  made  absolute,  and 
that  she  do,  accordingly,  recover  such  balance  as  may  remain 
of  the  proceeds  of  a  cash  sale,  made  on  the  8th  of  September, 
1842,  of  lot  No.  1  of  the  property  herein  seized,  deduction  being 
made  of  the  plaintiff  ^s  mortgage,  and  interest  thereon,  and,  of  the 
proportion  of  the  costs,  and  charges,  to  be  borne  by  the  said  lot 
No.  1,  according  to  the  price  it  brought,  compared  with  the  ag- 
gregate amount,  brought  by  the  twelve  lots,  on  which  plaintiff 
had  mortgages.  The  costs  of  this  appea}  to  be  borne  by  the  ap- 
pellees. 

Benjamin^  for  the  appellant. 

D.  Seghers,  for  the  appellees, 

Marsondet^  pro  se, 


James  Vince  t;.  Antoine  Lafferanderis  and  others. 

An  allowance  made  by  a  Court  of  Probates  to  one  for  aervices  as  an  auditor  of  the 
accounts  of  a  succeasion,  may  be  seized  under  a  JUri  facias.  C.  P.  647.  It  can* 
not  be  considered  as  the  salary  of  an  office. 

Article  1987  of  the  Ciyil  Code  declaring  what  rights  cannot  be  made  liable  for  the 
payment  of  debts,  is  repealed  by  art.  647  of  the  Code  of  Practice,  so  far  as  they 
are  inconsistent  with  each  other ;  under  the  latter  the  SherifT  may  seize,  all  sums  of 
money  due  to  the  debtor  on  whatever  right,  unless  for  alimony  or  salaries  of  office. 
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Appeal  from  the  District  Court  of  the  First  District,  Buchan* 
an,  J. 

J.  Mitchell,  for  the  appellant,  cited  the  case  of  Allen  t.  Amouil, 
1  Robinson,  399,  as  decisive  of  this  case. 

JD.  SegherSf  for  the  defendants. 

Simon,  J.  The  plaintiff,  haviitg  been  appointed  by  the  Court 
of  Probates  of  the  Parish  of  Jefferson,  an  auditor  of  accounts  for 
a  certain  succession  opened  in  that  parish,  was  allowed  the  sum 
of  $500  dollars  for  his  services.  His  claim  was  placed  upon  the 
general  tableau  of  distribution  of  the  estate,  as  a  privileged  debt, 
in  these  words  :  '*  James  Vance,  for  services  rendered  in  settling 
accounts,  arranging  books,  ^.,  $500."  In  the  mean  time,  an 
execution  having  been  issued  against  the  plaintiff  by  Lafferanderie, 
on  a  judgment  which  had  been  transferred  to  the  latter  by  Joseph 
Abat,  it  was  levied  upon  the  sum  allowed  him  in  the  tableau,  and 
the  Probate  Judge  was  notified  of  the  seizure.  Whereupon, 
plaintiff  obtained  an  injunction  to  prevent  the  money's  being  paid 
by  the  Probate  Judge  to  the  Sheriff,  and  instituted  the  present 
proceedings,  to  which  the  Probate  Judge,  the  Sheriff,  and  the 
judgment  creditor  were  made  parties,  for  the  purpose  of  setting 
aside  the  seizure,  on  the  ground  that  the  moneys  due  him  for  his 
services,  rendered  as  an  auditor  of  accounts,  are  not  liable  to 
seizure. 

The  inferior  Judge  rendered  judgment  in  favor  of  the  defend* 
ants,  and  dissolved  the  injunction,  from  which  the  plaintiff  has 
appealed. 

We  concur  with  the  judge,  aqua,  in  the  opinion,  that  the  1987th 
art.  of  the  Civil  Code  has  been  repealed,  amended  or  modified  by 
the  647th  art.  of  the  Code  of  Practice,  so  far  as  the  two  articles 
are  contrary  to,  or  inconsistent  with  each  other.  This  opinion  is 
supported  by  a  statute  of  1824,  (BuUard  &  Curry's  Digest,  150, 
No.  16,)  which  provides :  "  that  in  case  the  Code  o(  Practice 
should  contain  any  provisions  contrary  or  repugnant  to  those  of 
the  Civil  Code,  the  latter  shall  be  considered  as  virtually  repealed, 
or  thereby  amended  in  that  respect."  Now,  under  art.  647  of 
the  Code  of  Practice,  the  Sheriff  is  authorized  to  seize  all  sums  of 
money  which  may  be  due  to  the  debtor,  in  whatsoever  right,  un* 
less  it  be/o7*  alimony  or  salaries  of  office  ;  whilst  the  Civil  Code, 
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art.  1987,  declares  that  the  rights  of  a  debtor  to  money  due/or 
the  salary  of  an  office  (in  the  French  text,  **pour  scAaires  Hemr 
phi  public")  or  wages,  or  recompense  for  personal  services,  can- 
not be  made  liable  to  the  payment  of  debts.  Thus  it  is  clear,  that 
as  the  law  now  stands  under  the  Code  of  Practice,  and  under  the 
statute  approved  on  the  22d  of  March,  1842,  p.  380,  amendatory 
of  arts.  644  Sc  647  of  that  Code,  the  art.  of  the  Civil  Code  has 
been  greatly  modified  ;  that  the  prohibition  to  seize  the  debtor's 
rights  and  credits,  only  extends  to  alimony  or  salaries  of  office, 
and  to  such  other  rights  as  are  included  in  the  said  law  of  1842  ; 
and  that  all  other  sums  due  him  in  whatsoever  right,  may  be 
seized  on  execution,  and  are  made  liable  to  the  payment  of  his 
debts.  It  is  perhaps  worthy  of  notice  that  the  sums  due  to  a 
debtor,  for  wages  or  personal  services,  have  not  been  inserted  in 
the  law  of  1841,  as  being  exempt  from  seizure.  The  case  of 
Allen  V.  Amouil,  1  Robinson,  399,  relied  on  by  the  appellant,  is 
not  applicable.  There  the  money  sought  to  be  seized,  proceeded 
from  the  salary  of  the  defendant  as  clerk  of  the  Mechanics  and 
Traders  Bank.  That  was  the  salary  of  an  office  held  under  the 
Bank.  The  defendant  was  one  of  its  officers,  and  his  salary  was 
to  be  paid  monthly  in  advance.  But  we  cannot  consider  the  com- 
pensation allowed  to  an  auditor  of  accounts,  for  his  personal  ser- 
vices in  the  settlement  of  a  succession,  as  being  the  salary  of  an 
office  in  the  true  sense  of  the  law*     Code  of  Practice,  art  462. 

Judgment  affirmed. 


The  Union  Bank  op  Louisiana  v,  David  Lattimore. 

The  act  of  13th  Marchj  1818,  relative  to  the  election  of  domicil,  with  regard  to  pro- 
missory notes,  executed  in  favor  of  the  banks,  is  repealed  by  sect.  25  of  the  act  of 
25th  March,  1828. 

Where  the  stockholder  of  a  bank  gives  a  note  to  the  mstitution,  even  for  the  re-pay- 
ment of  a  sam  he  was  entitled  to  borrow,  under  its  charter,  the  claim  of  the  bank 
against  him,  is  similar  to  that  sgaiost  any  other  borrower ;  and  the  obligation  of 
the  stockholder,  results  rather  from  his  note,  than  from  any  relations  as  a  partner 
in  the  bank.  He  cannot,  consequently,  where  his  domicil  is  in  another  parish,  be 
cited  before  the  tribunals  of  the  place  where  the  bank  is  established,  under  art. 
165,  No.  2,  of  the  Code  of  Practice,  relative  to  suits  against  partners. 
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I  Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
narif  J.  This  was  an  action  against  the  defendant,  a  resident  of 
the  parish  of  Concordia,  and  a  stockholder  in  the  Union  Bank,  for 
a  balance  due  on  a  stock  note  executed  by  him,  payable  at  the 
banking  house  of  the  plaintiffs  in  New  Orleans.  The  defendant 
excepted  to  the  jurisdiction  of  the  court,  on  the  ground  that  the 
petition  showed  that  he  was  a  resident  of  the  parish  of  Concordia, 
and  contained  no  allegation  of  any  fact  which  could  give  jurisdic- 
tion to  the  court.  This  exception  was  overruled,  and  a  judgment 
rendered  against  the  defendant,  from  which  he  has  taken  this 
appeal. 

Denis f  for  the  plaintiffs ,  contended :  That  the  court  had  juris- 
diction, under  the  act  of  13th  March,  1818,  citing  Jennt^on  v. 
Warmacky  5  La.  493;  as  well  as  under  art.  165,  No.  2,  of  the 
Code  of  Practice,  which  provides  that,  in  all  matters  relative  to  a 
partnership,  the  partners  must,  so  long  as  it  continues,  be  cited 
to  appear  before  the  tribunal  of  the  place  where  it  is  established  : 
that  the  stockholders  are  partners,  and  that  the  suit  could  not  be 
brought  out  of  the  First  Judicial  District. 

R.  N.  and  A.  N.  Ogden,  for  the  appellant.  Assuming  the  act 
of  13th  March,  1818,  td  be  still  in  force,  it  is  not  shown  that  the 
defendant  ever  made  an  election  of  domicil,  as  contemplated  by 
that  law.  That  act  provides  that  such  election  shall  be  made  in 
the  form  which  it  prescribes,  or  in  any  other,  sufficiently  expres- 
sive of  the  intention  of  the  patty.  This  form  has  not  been  pur- 
sued in  the  present  case ;  nor  does  the  note  contain  any  thing  ex 
pressive  of  an  election  of  domicil,  unless  it  be  considered  that 
whenever  a  place  of  payment  is  indicated  in  a  note,  that  is  itself 
an  election  of  domicil.  But  the  act  of  1818  was  repealed  by  the 
repealing  act  of  25th  March,  1828.  The  case  of  Jennison  v. 
Warmack  is  not  inconsistent  with  this  position.  This  subject 
was  recently  under  consideration  in  the  case  of  Waters  v.  Petro^ 
vicj  &c.,  19  La.  584,  where  it  was  decided  that  the  act  of  1823, 
by  which  the  drawer  of  a  note  was  rendered  incompetent  as  a 
witness,  was  repealed  by  the  act  of  1828. 

Art.  165  of  the  Code  of  Practice  is  inapplicable  to  this  case, 
which  is  not  a  matter  relative  to  any  partnership,  but  a  suit  by  a 
corporation.    Moreover,  this  article  only  applies  to  suits  against 
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the  partnership  by  third  persons.  It  will  not  be  contended  that 
the  partnership  can  sue  a  debtor,  having  a  different  domicil,  be- 
fore the  courts  of  their  own,  under  this  article. 

Martin,  J.  The  defendant,  and  appellant,  assigns,  as  an 
error  apparent  on  the  face  of  the  record,  that  the  court  overruled 
his  exceptions  to  its  jurisdiction  on  the  score  of  commorancy. 
The  petition  shows  that  his  residence  is  in  the  parish  of  Concor- 
dia. The  counsel  for  the  Bank  has  urged,  that  the  suit  was 
rightly  brought  in  the  District  Court  of  the  First  Judicial  District ; 
the  defendant,  on  the  face  of  the  note  sued  upon,  and  made  paya- 
ble in  New  Orleans,  having  elected  his  domicil  in  that  city ;  and, 
secondly,  that  this  is  a  suit  relating  to  a  partnership  between  the 
parties.  It  is  true,  that  by  tiie  act  of  1818  made  in  favor  of  the 
banks,  drawers  of  notes,  made  payable  in  the  city  of  New  Orleans, 
by  persons  who  have  no  domicil  therein,  elected  a  domicil  in  that 
city,  and  were  suable  on  such  notes,  in  the  courts  sitting  there. 
Greiner's  Digest,  No.  187,  et  seq.  But  this  act  was,  in  our  opin- 
ion, repealed  by  the  25th  section  of  an  act  of  Assembly,  approved 
March  2r>th,  1828,  p.  160,  which  provides,  that  all  the  rules  of 
proceeding,  which  existed  in  this  state  before  the  promulgation 
of  the  Code  of  Practice,  with  a  few  exceptions,  none  of  which 
touch  the  act  of  1818,  are  abrogated.  This  latter  act,  certainly 
established  a  rule  of  proceeding,  and  must,  consequently,  have 
been  repealed.  The  counsel  for  the  plaintiffs  has  urged,  that  the 
Code  of  Practice,  art.  165,  No.  2,  has  made  an  exception  to 
the  rule,  that  every  defendant  must  be  sued  before  the  court  of 
his  domicil,  in  matters  relative  to  a  partnership.  We  are  of  opin- 
ion, that  when  the  stockholder  of  a  bank  gives  a  note  to  the  bank, 
even  for  the  re-payment  of  a  sum  which  he  was  entitled  to  bor- 
row, under  the  charter  of  the  bank,  the  claim  of  the  institution 
on  him,  is  of  the  same  nature  as  that  it  may  have  against  any 
other  borrower ;  and  that  the  obligation  of  the  stockholder  results, 
rather  from  his  note,  than  from  any  matters  relative  to  the  part- 
nership. * 

The  District  Court,  in  our  opinion,  erred  in  overruling  ihe  de- 
fendant's exceptions. 

It  is  therefore  ordered,  that  the  judgment  be  annulle^^  the  de- 
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fendant's  exceptions  sustained,  and  the  petition  dismissed,  with 
costs  in  both  courts. 


Ferdinand  Clark  v,  Pet£R  ^aidlaw  and  another. 

Tho  master  of  a  vessel  cannot  hypothecate  her  for  a  pre-existing  debt,  and  the  neces- 
sity for  the  loan  must  be  shown  to  have  existed  at  the  time  it  was  made.  The  bond 
is  not  evidence  of  this  necessity,  nor  of  the  absence  of  other  means  of  obtaining  the 
money.  This  mast  be  shown  aliuTidef  and  otherwise  than  by  the  statement  of  the 
master,  who  cannot  acquire  authority  firom  his  own  assertions. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts. 
J. 

W.  S.  Upton^  for  the  appellant. 

Carter  and  Pierce^  for  the  defendants. 

Martin,  J.  The  intervener,  B.  C.  Clark,  is  appellant  from  a 
judgment  of  nonsuit.  The  facts  of  the  case  are  these  :  The  de- 
fendant Laidlaw,  was  the  owner  of  a  steamboat  which  he  chartered 
to  Maxon  6c  Young,  who  put  the  defendant  Giliet  therein,  as  mas- 
ter. She  was  consigned  to  the  plaintiff,  F.  Clark,  in  Havana,  who 
instituted  a  suit  against  the  present  defendants  on  a  bottomry 
bond,  given  to  him  on  the  steamboat,  by  the  other  defendant 
Giliet,  on  an  allegation  that  the  charterers,  not  having  the  means 
to  pay  the  expenses  of  the  Toyage,  had  surrendered  her  to  the 
master,  who,  being  unable  to  procure  money  to  pay  the  charges 
against  her,  and  those  attending  her  return  home,  otherwise  than 
by  an  hypothecation,  had  received  from  him  (F.  Clark)  the  sum 
of  $1371  43,  and  had  given  the  bond  and  bill  of  exchange  sued 
on.  B.  C.  Clark,  a  creditor  of  F.  Clark,  by  a  judgment,  had  the 
present  suit  sold  under  execution,  and,  having  become  the  pur- 
chaser of  it,  intervened.  His  right  to  do  so  was  doubted  by  the 
£rst  Judge,  but  the  view  which  he  took  of  the  whole  case,  led  him 
to  the  conclusion  that  it  was  unnecessary  to  examine  it.  A  non- 
suit was  entered  as  to  the  interest  of  F.  Clark,  and  the  suit 
proceeded  between  B.  C.  Clark  and  the  defendants.  The  only 
evidence  of  the  refusal,  neglect,  or  inability  of  the  charterers  to 
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pay  the  expenses  of  the  boat,  and  of  the  necessity  of  her  hypothe- 
cation, consisted  of  the  recital  of  the  bottomry  bond,  and  of  the 
statements  of  the  defendant  Gillet  to  F.  Upton.  No  detail  of 
the  expenses  was  given.  This  did  not  appear  to  the  first  Judge 
sufficient  to  sustain  a  recovery.  He,  therefore,  gave  the  judg- 
ment appealed  from.  As  the  defendants  and  appellees  have  not 
required  of  us  a  different  judgment  than  that  of  the  Commercial 
Court,  it  has  not  become  our  duty  to  examine  the  rights  of  the 
intervening  party  and  appellant  under  the^.  fa.  The  interest  of 
ship-owners  would  be  put  in  great  jeopardy,  if  they  were  bound 
to  pay  any  bill  drawn  on  them,  or  bottomry  bond  given  by  the 
master,  even  in  the  case  in  which  he  was  put  on  board  by  a 
charterer,  without  requiring  proof  of  the  circumstances  which 
authorized  the  master  to  obtain  money  in  a  foreign  port,  on  the 
credit  of  his  owners.  "  The  master  cannot  hypothecate  for  a  pre- 
existing debt,  and  the  necessity  of  a  loan  must  be  shown  to  have 
existed  at  the  time  it  was  made."  Kent's  Com.  357.  The 
Brig  Hunter,  Ware's  Rep.  249.  The  bond  is  not  evidence  of  this 
necessity,  nor  of  the  absence  of  other  means  of  obtaining  the 
money.  This  must  be  shown  aliunde^  and  otherwise  than  by  the 
assertion  of  the  master,  as  he  cannot  acquire  an  authority  from 
his  own  assertion  only.    The  Commercial  Court  did  not  err. 

Judgment  affirmed. 


John  Egerton  and  another  v.  Henry  S.  Buckner  and  others. 

Defendants,  who  were  merchants,  delivered  to  the  plaintiffiB,  money  brokers,  a  certain 
sum  in  notes  of  the  Bank  of  the  United  States,  and  received  from  the  latter  another 
sum  ill  Louisiana  bank  notes,  with  the  understanding,  that  either  party  should  be  en- 
titled to  demand  the  return  of  a  like  amount  of  such  notes  as  were  originally  deliv- 
ered by  them,  on  giving  certain  notice  to  the  other.  Plaintiffs,  having  offered  to 
return  the  amomit  of  notes  received  by  them,  after  giving  the  notice  agreed  apon, 
demanded  those  which  they  had  delivered  to  defendants ;  and,  on  the  failure  of  the 
latter  to  restore  them,  notified  them,  that  unless  the  amount  was  returned  by  a  giv- 
en time,  they,  (plaintiffs,)  would  selhthe  United  States  Bank  notes  for  what  they 
would  bring  in  the  market,  and  hold  defendants  responsible  for  the  difference  be- 
tween the  proceeds,  and  the  valae  of  the  notes  received  by  them.    Plaintifis  sold 
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the  notes  throagh  a  broker,  and  porchased  them  themselves,  and  sue  for  the  difler- 
ence*  Hddf  that  the  real  character  of  the  transaction  is  one  of  mutual  loans  for 
consumption — an  agreement  by  the  parties  to  deliver  to  each  other  a  certain  num- 
ber of  bank  notes  to  be  used  by  them  respectively,  under  the  obligation  of  returning 
an  equal  amount  of  the  same  kind ;  that  plainiiflfs  had  no  right  to  sell  the  notes  as 
they  did,  nor  to  purchase  them  themselves ;  that  on  defendants'  refusal  to  receive 
the  notes,  plaintiffs  should  have  deposited  them  in  some  safe  place,  at  the  risk  of 
the  former,  and  have  proceeded  to  recover  the  an^ount  of  notes  delivered  by  them, 
under  the  provisions  of  arts.  9899  and  2893  of  the  Civil  Code,  at  their  value  on  the 
day  when  defendants  should  have  restored  them,  according  to  the  stipulations  of  the 
original  agreement  as  to  notice. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts^ 
J.  The  petitioners  allege,  that  in  January,  1842,  they  applied  to 
the  defendants  for  a  loan  of  notes  of  the  Bank  of  the  United  States 
to  the  amount  of  $14,000  ;  that  as  those  notes  were  thei^ worth  in 
the  current  bank  notes  of  New  Orleans  about  seventy-two  cents 
on  the  dollar,  they  deposited  in  the  hands  of  the  defendants 
$10} 080  in  New  Orleans  notes  ;  that  it  was  agreed  between  the 
parties  that  defendants  should  return  the  sum  deposited  with  them, 
when  requested,  at  any  time  after  two  days  notice,  on  receiving 
from  the  petitioners  a  sum  of  $14,000  in  notes  of 'the  Bank  of  the 
United  States,  and  that  the  latter  should  restore  to  the  defendants 
$14,000  in  notes  of  the  Bank  of  the  United  States,  after  six  days 
notice,  and  on  receiving  back  the  sum  deposited  with  them  by  the 
petitioners,  &:c.  It  is  further  averred,  that  on  the  7th  of  Februa- 
ry, 1842,  petitioners  notified  defendants  that  they  should  require 
the  return  of  the  money  deposited  with  them,  two  days  thereafter, 
o£fering  to  pay  back  the  $14,000  in  United  States  Bank  notes ; 
that  after  the  expiration  of  the  two  days,  to  wit,  on  the  10th  of 
February,  they  tendered  to  the  defendants  that  sum,  and  demanded 
the  return  of  the  amount  deposited  by  them ;  that  defendants  re- 
fused to  perform  any  part  of  this  contract ;  that  being  unable  to 
spare  from  their  business  the  large  sum  placed  in  the  hands  of 
the  defendants,  they  sold,  after  notice  to  the  latter,  for  their  ac- 
count, and  for  the  best  price  that  could  be  obtained,  the  said 
$14,000  of  notes  of  the  Bank  of  tlie  United  States,  the  nett  pro- 
ceeds being  $7105,  leaving  a  balance  due  to  petitioners  of  $2975, 
for  which  they  bring  suit. 

The  defendants  pleaded  a  general  denial.    The  evidence  ad- 
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duced  on  the  trial  is  detailed  in  the  opinion  delivered  by  Garland, 
J.  The  lower  court  gave  judgment  for  the  plaintiffs,  from  which 
the  defendants  have  appealed. 

Benjamin^  for  the  plaintiffs.  The  defendants  were  put  in  mo- 
ra. The  contract  and  its  breach  being  clearly  established,  the 
law  gives  the  plaintiffs  the  choice^  to  sue  either  for  a  specific  per- 
formance, or  for  damages.  Civil  Code,  art.  1920.  "On  the 
breach  of  any  obligation  to  do  or  not  to  do,  the  obligee  is  entitled 
either  to  damages,  or,  in  cases  which  permit  it,  to  a  specific  per- 
formance of  the  contract,  at  his  option. ^^  The  plaintiffs  chose  to 
sue  for  damages,  because  they  could  not  afford  to  keep  so  large  a 
sum  of  money  locked  up  during  the  pendency  of  a  suit  for  speci- 
fic performance. 

The  [4aintiffs  having  a  right  to  damages,  the  only  question  re- 
maining is,  as  to  their  amount  ?  The  answer  is,  the  difference 
between  the  $10,080  which  defendants  ought  to  have  paid  for  the 
$14,000  of  United  States  Bank  notes,  and  the  market  price  of  the 
latter  when  defendants  were  put  in  default.  Now,  the  testimony 
is  conclusive,  that  the  market  price  on  that  day  did  not  exceed 
fifty  cents  on  the  dollar.  No  one  in  town  would  give  more.  They 
were  offered  by  the  broker,  to  the  defendants  themselves,  who,  after 
refusing  to  purchase  for  several  days,  finally  offered  fifty  cents  on 
the  dollar  for  them.  No  higher  offer  could  be  got ;  and  the  plain- 
tiffs finally  took  them  themselves  at  fifty-one  cents  on  the  dollar, 
and  sued  for  the  difference. 

It  is  not  contended  that  this  was  a  real  sale  ;  the  vendor 
and  vendee  being  the  same  person  :  but  we  say,  that  no  law  re- 
quired the  plaintiffs  to  sell  the  notes  at  all.  They  might  have 
kept  themf  or  their  own  account,  and  yet  have  sued  for  the  dif- 
ference between  the  price  of  seventy-two  cents  on  the  dollar,  and 
the  market  price.  The  proof  is  conclusive,  that  nothing  better 
could  have  been  obtained  for  the  notes  than  the  price  at  which 
they  were  kept,  and  therefore  the  defendants  owe  the  difference.  If 
a  man  buys  from  me  a  barrel  of  flour  for  $10,  deliverable  on  the  1st 
of  January  next,  and  refuses  to  take  it  when  tendered  on  that  day, 
the  market  price  being  then  $5,  I  may  surely  make  him  pay  me 
the  $5  difference,  whether  I  sell  the  flour  to  some  one  else,  or 
consume  it  in  my  own  family. 
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L,  C.  Duncan  and  Eustis^  for  the  appellants.  If  the  United 
States  Bank  notes  are  to  be  regarded  as  a  pledge  or  pawn,  they 
should  have  been  sold  at  public  sale ;  if  as  the  property  of  the 
defendants,  they  could  only  be  sold  after  judgment.  The  Second 
Municvpality  v.  Hennen,  14  La.  669.  Wilbor  v.  M^Gillicuddt/y 
3  lb.  382.     Kelly  v.  Caldwell,  4  lb.  38. 

Garland,  J.  This  suit  arises  out  of  the  following  written 
instrument :  •*  We  have  received  from  Buckner,  Stanton  &  Co., 
$14,000,  in  United  States  Bank  notes,  and  have  paid  them 
$10,080  in  Louisiana  bank  notes,  with  the  understanding,  that 
whenever  said  Buckner,  Stanton  &  Co.  require  the  United  States 
Bank  notes,  by  giving  five  or  six  days  notice,  we  are  to  return  the 
said  amount  of  United  States  notes,  say  $14,000,  and  they  are  to 
return  to  us  the  amount  of  Louisiana  bank  notes,  say  $10,080, 
by  giving  them  two  days  notice.  New  Orleans,  January  3d, 
1842.  #  (Signed,)  Egerton  &  Co." 

The  plaintiffs  state  in  their  petition,  that  "the  motive  for  said 
agreement,  on  the  part  of  Buckner,  Stanton  &  Co.,  was  to  have 
the  use  of  petitioners'  money,  until  they  should  require  to  use  their 
United  States  Bank  notes,  and  the  consideration  or  motive  of  peti- 
tioners was  to  realize  the  profit  which  they  expected  to  make,  by 
selling  said  United  States  notes,  in  New  Orleans,  and  replacing 
them  by  others  to  be  purchased  at  a  lower  rate  at  the  north." 

It  is  shown,  that,  on  the  7th  of  February,  1842,  the  plaintiffs, 
in  writing,  informed  the  defendants,  that  they  were  ready  to  return 
to  them  the  $14,000  in  United  States  Bank  notes,  and  demanded 
of  them,  the  sum  of  $10,080  in  currency,  or  New  Orleans  money. 
The  person  who  made  this  demand  says,  that  he  had  with  him 
the  $14,000  in  United  States  Bank  notes,  when  he  delivered  the 
letter.  On  the  10th  of  February,  the  plaintiffs  again  wrote  to  the 
defendants  saying,  that  on  the  7th,  they  had  informed  them  that 
they  were  ready  to  return  them  the  United  States  Bank  notes, 
and  had  demanded  the  return  of  $10,080,  in  New  Orleans  cur- 
rency, which  had  been  given  as  security  that  the  $14,000  should 
be  returned ;  and  that,  as  that  demand  had  not  been  complied 
with,  they,  the  defendants,  were  further  notified,  that  unless 
they  returned  the  $10,080,  in  New  Orleans  funds,  on  or  before 
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12  o'clock,  of  that  day,  they,  the  plaintiffs,  would  sell  the  814,000 
of  United  States  Bank  notes,  for  account  of  the  defendants,  and 
should  any  deficiency  arise  between  the  proceeds  of  the  same, 
and  the  $10,080,  that  they,  the  defendants,  would  be  held  re- 
sponsible for  the  same.  On  both  occasions,  it  is  in  evidence  (hat 
an  agent,  or  friend  of  plaintiffs,  had  the  United  States  Bank  notes 
in  his  possession,  and  offered  them  to  one  of  the  defendants,  who 
refused  to  receive  them,  and  return  the  $10,080. 

The  United  States  Bank  notes,  were  offered  for  sale  by  a 
broker,  to  a  great  number  of  persons.  He  could  not  get  more 
than  fifty  cents  on  a  dollar,  offered  for  them ;  which  sum,  was 
offered  by  Buckner,  one  of  the  defendants  ;  and  finally,  the  plain- 
tiffs themselves,  bought  them  for  fifty-one  cents  on  the  dollar, 
and  now  claim  $2,975,  the  difference  between  the  proceeds  of  the 
sale,  and  the  sum  of  $10,080. 

The  evidence  shows,  that  the  motives  stated  in  the  petition 
actuated  the  parties.  The  plaintiffs  are  brokers,  and  were  able  to 
sell  the  United  States  Bank  notes,  in  New  Orleans,  at  seventy- 
two  cents  on  the  dollar ;  and  the  evidence  shows,  that  those  they 
purchased  at  the  north,  and  had  on  the  7th  and  10th  of  February, 
to  return  to  the  defendants,  cost  them  only  sixty  cents  on  the  dollar, 
less  the  commissions  for  purchasing,  and  there  is  no  evidence  of 
any  such  charge.  The  defendants  were  largely  indebted  to  the 
Bank  of  the  United  States,  which  debts  were  not  due,  but  they 
were  preparing  to  meet  them,  by  occasionally  buying  at  a  dis- 
count, the  Qotes  of  the  Bank.  Not  wanting,  in  the  early  part  of 
January,  1842,  to  use  the  United  States  Bank  notes,  and  having 
use  for  funds  current  in  New  Orleans,  the  defendants  let  the 
plaintiffs  have  them,  as  they  could  sell  them  at  a  profit,  and  buy 
others  to  replace  them,  before  the  defendants  would  have  use  for 
them,  as  was  then  supposed ;  and  in  return,  they,  the  plaintiffs, 
let  the  defendants  have  the  use  of  $10,080,  in  current  funds,  for 
the  use  of  which,  they  no  doubt  expected  to  make  a  profit  also. 

There  is'^  mass  of  testimony,  as  to  a  demand  made  by  the  de- 
fendants, on  the  plaintiffs,  to  return  them  the  United  States  Bank 
notes,  about  the  20th  January,  1842,  and  their  successful  efforts 
to  procure  them  from  the  Merchants  Bank,  and  the  refusal  of  the 
defendant  Buckner,  to  go  with  Egerton  to  the  Bank  to  receive 
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them.  Also,  as  to  the  means  taken  by  the  parties  to  put  each 
other  in  default.  There  is  also  evidence  to  show,  that  since  the 
plaintiffs,  through  their  agent  Goodman,  purchased  the  United 
States  Bank  notes,  at  fifty-one  cents  on  the  dollar,  they  have  been 
worth  more.  Hepburn,  the  broker  they  employed,  says,  "  some 
small  sales  have  been  made  since,  at  a  higher  rate ;  but  he  does 
not  think  that,  for  any  amount  in  market,  a  higher  rate  could  be 
got  now.  It  is  a  great  risk  to  buy,  and  large  profits  are  ex- 
pected." Bean  says,  that  from«  the  25th  of  January,  to  6th  of 
February,  those  notes  were  at  a  discount  of  forty  to  forty-two  per 
cent.  He  had  $30,000,  which  were  bought  at  forty-five  cents  dis- 
count. On  the  16th  or  17th  of  February,  Smith  says  that  he 
purchased  of  the  plaintiffs,  at  fifty-eight  and  one-half  cents  to  the 
dollar.  This  was  a  few  days  after  plaintiffs  had  taken  the  $14,000 
of  Hepburn;  their  broker. 

There  was  a  judgment  in  favor  of  the  plaintiffs,  for  $2,975, 
with  interest,  from  which  the  defendants  have  appealed. 

As  to  the  question,  whether  the  parties  were  in  default,  we  do 
not  consider  it  very  material.  If  it  be,  we  are  satisfied,  that 
Buckner  did  not,  by  the^  request  he  made  of  the  plaintiffs,  on  the 
19th  or  20th  of  January,  put  them  in  default,  according  to  the 
provisions  of  the  Civil  Code,  arts.  1905  to  1907.  He  did  not 
give  them  the  requisite  notice  of  five  or  six  days,  nor  offer  to  com- 
ply with  his  part  of  the  bargain  ;  and  it  is  not  clearly  shown,  that 
the  plaintiffs  put  the  defendants  in  mora.  On  the  7th  of  Febru- 
ary, they  gave  the  defendants  notice,  that  they  were  ready  to  re- 
turn them  the  $14,000,  in  United  States  Bank  notes.  On  the 
9th,  they  commenced  their  suit  for  $2,975,  as  being  the  differ- 
ence between  the  proceeds  of  the  sale  of  the  notes  and  ihe  $10,080, 
and,  on  the  next  day,  notified  the  defendants  of  their  intention  to 
sell  them.  The  account  of  sales  is  not  rendered,  until  the  14th 
or  15th  of  the  same  month  ;  and  the  testimony  of  Hepburn  does 
not  state  particularly  the  day,  he  sold  to  Goodman  the  agent  of 
the  plaintiffs.  He  says,  it  was  some  days  previous  to  the  14th  of 
February,  and  from  sdl  the  circumstances,  it  would  appear,  that  it 
was  on  the  9th,  or  the  10th.  It  appears  that  the  plaintiffs  knew 
the  price  on  the  9th,  as  they  then  state  in  their  petition,  the  defi- 
ciency claimed  by  them. 


352  NEW  ORLEANS, 


EgertoD  and  another  ▼.  Buckner  and  others. 


But  it  seems  to  us,  that  the  real  character  of  this  transaction  is 
one  of  mutual  loans  for  consumption.  It  is  an  agreement  by  one 
of  the  parties,  to  deliver  to  the  other,  a  certain  quantity  or  number 
of  bank  notes,  to  be  used  by  them  respectively ;  and  the  obli- 
gation is,  to  return  as  many,  or  as  great  an  amount,  in  the 
same  kind  or  quality.  In  this  point  of  view,  each 'party  became 
the  owner  of  the  thing  lent,  and  if  it  had  been  lost  or  destroyed, 
the  loss  would  fall  on  the  party  having  possession.  Civil  Code, 
art.  2881, 2882.  Article  2284  oithe  same  code,  declares,  that  the 
obligation  which  results  from  the  loan  of  money,  can  never  be 
more  than  the  numerical  sum  mentioned  in  the  contract.  If  there 
has  been  any  augmentation  or  diminution  in  the  value,  before  the 
time  of  payment,  the  debtor  is  only  bound  to  return  the  numerical 
sum  which  was  lent  to  him,  in  such  money  as  has  currency  at  the 
time  of  payment.  If  the  thing  lent  be  provisions,  whatever  be 
the  increase  or  diminution  in  the  price,  the  debtor  or  borrower  is 
bound  to  return  the  same  quantity,  and  quality,  and  no  more. 
Art.  2886. 

It  is  evident,  that  the  parties  did  not  intend  to  make  an  ex- 
change, nor  an  absolute  sale,  nor  one  wi|h  the  benefit  of  redemp- 
tion. The  transaction  has  not  the  essential  qualities  of  either  of 
such  contracts.  The  plaintiffs  say  to  the  defendants,  you  have 
a  certain  amount  in  United  States  Bank  notes,  which  you  cannot 
or  will  not  use  at  present ;  we  can  use  them  to  advantage,  and 
will  return  them  to  you  when  you  want  them,  upon  giving  us  five 
or  six  days  notice.  The  defendants  agreed  to  do  so,  in  conside- 
ration of  getting  the  use-of  $10,080,  in  Louisiana  bank  notes, 
current  at  the  time.  The  obligation  was  to  return  the  same  kind 
of  thing. 

These  views  of  the  case,  bring  us  to  the  conclusion,  that  the 
plaintiffs  had  no  right,  after  the  defendants  refused  to  receive  the 
United  States  Bank  notes,  to  sell  them  in  the  manner  they  did. 
They  were  not  pledged  to  them,  nor  had  they  such  rights  as  en- 
titled them  jto  proceed  as  in  a  case  of  sale,  a  la  folle  enchere. 
They  were  not  the  vendors  of  the  notes,  and  if  they  had  been, 
they  did  not  proceed  with  the  sale  in  a  legal  manner.  They  had 
no  right  to  purchase  the  notes  themselves,  and  thereby  fix  the 
deficiency.    This  doctrine  has  been  well  settled,  since  the  cases 
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of  Scotfs  Ea?x  V.  GortorCs  ExV,  and  T%^  Second  Municipal 
ity  Y.  Henneny  14  La.  116,  559.  We  see,  in  this  case,  the  con- 
sequences of  permitting  such  purchases.  The  plaititiffs,  through 
their  agent,  purchased  the  notes  from  their  own  broker  at  fifty- 
one  cents  on  the  dollar,^  and  in  a  few  days  after,  we  find  them 
selling  the  same  kind  uf  notes,  perhaps  the  yery  same,  at  fifty- 
eight  and  a  half  cents  on  the  dollar. 

The  transaction  was  simple  enough  in  the  beginning.  The 
plaintiffs*  obligation  was  to  return  the  United  States  Bank  notes, 
and  when  the  defendants  refused  to  receive  them,  they  should 
have  been  deposited  in  some  secure  place,  subject  to  their  risk, 
and  they  should  then  have  proceeded  to  recover  their  $10,080,  in 
Louisiana  bank  notes,  according  to  the  provisions  of  articles 
2892,  2893  of  the  Code.  They  seem  to  have  been  aware  that 
such^as  the  course  for  them  to  pursue,  and  state  .in  their  peti- 
tion, that  they  could  not  spare  from  their  business,  the  large 
amount  they  had  placed  in  the  hands  of  the  defendants,  and  there- 
fore sold  the  notes.  We  are  consequently  of  opinion,  that  it  is 
best  to  put  the  parties  in  a  situation,  where  they  can  do  that  which 
they  should  have  done  in  February  last.  We  think,  that  upon  the 
plaintiffs'  giving  the  defendants  814,000,  in  United  States  Bank 
notes,  they  are  entitled  to  recover  $10,080,  in  Louisiana  Bank 
notes,  of  such  kind  or  value  as  they  were  entitled  to  receive  on 
the  1 0th  of  February,  1842. 

The  judgment  of  the  Commercial  Court  is  therefore  reversed, 
and  the  cause  remanded  for  a  new  trial,  with  directions  to  the 
Judge  to  conform  on  the  trial  thereof,  to  the  principles  herein  ex- 
pressed, and  otherwise,  to  proceed  according  to  law ;  the  plaintiffs 
and  appelleeit  paying  the  costs  of  this  appeal. 


Sahb  Case— on  a  Rbhbaring. 

Benjamin^  for  the  plaintiffs.  Without  entering  into  the  ques- 
tion whether  this  contract  was  really  a*mutual  loan  for  consump- 
tion, although  it  might  perhaps  be  more  correctly  characterized 
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as  a  bargain  for  a  future  purchase  and  sale  of  the  United  States 
Bank  notes  at  a  price  agreed  on,  it  suffices  that  it  is  a  c(mtr€u:t. 
Now,  in  all  contracts  where  one  party  violates  his  agreement,  the 
other  has  a  twofold  renaedy.  He  may,  at  his  option,  enforce  a 
specific  performance^  or  he  may  sue^br  damages  for  the  breach. 
The  plaintiffs  have  adopted  the  latter  remedy,  for  the  reasons  al- 
leged by  them,  viz.  that  they  could  not  afford  to  lie  out  of  their 
money,  whilst  suing  for  a  specific  performance.  The  court  is, 
therefore,  undoubtedly  correct  in  saying  that  if  the  plaintiffs  had 
deposited  the  $14,000  of  United  States  Bank  notes  in  a  place  of 
safety,  after  tendering  them  to  the  defendants,  they  might  recover 
the  ^10,080  which  they  paid  to  the  defendants.  But  the  court 
has  not  the  right  to  compel  plaintiffs  to  sue  for  a  specific  perform- 
aoce ;  nor  has  it  the  right  to  change  this  suit  from  one  for  damages 
into  an  action  for  specific  performance,  by  remanding  the  cause 
with  instructions  to  that  effect.  The  option  is  ours.  Civil  Code, 
art.  1920.  "  On  the  breach  of  any  obligation  to  do  or  not  to  do, 
the  obligee  is  entitled  either  to  damages,  or  in  cases  which  permit 
it,  to  a  specific  performance  of  the  contract,  at  his  option^ 

Having  established  then  that  the  plaintiffs  have  a  right  to  main- 
tain this  action  in  the  form  which  they  have  selected,  and  that  they 
have  legally  put  the  defendants  in  default,  there  remains  but  one 
question :     What  is  the  amount  of  the  damages  ? 

Whether  the  sale  made  by  the  broker  to  the  plaintiffs  be  regu- 
lar, or  not,  is  a  matter  of  no  consequence.  It  was  one  way  of  as- 
certaining the  amount  of  the  damages.  The  defendants  would 
not  be  the  less  liable  to  damages,  if  Uie  United  States  Bank  notes 
had  remained  to  this  hour  in  possession  of  the  plaintiffs.  If  the 
court  think,  that  on  the  day  of  the  sale  by  the  broker,  the  notes 
were  worth  more,  then  it  will  diminish  the  damages  ;  but  no  such 
proof  appears  on  the  record.  If,  however,  the  court  deem  an 
actual  sale  of  the  notes  requisite,  and  that  the  plaintiffs'  right  to 
recover  damages  depends  absolutely  upon  the  fact  of  a  sale,  the 
proof  is  in  the  record  of  an  actual  sale  at  the  very  highest  market 
price,  viz.  fifty-eight  and  one-half  cents  per  dollar ;  so  that,  by 
diminishing  the  amount  of  the  judgment  below,  at  the  rate  of  seven 
and  one-half  cents  on  the  dollar,  the  plaintiffs  would  be  still  enti- 
tled to  a  decree  for  nineteen  hundred  and  twenty-five  dollars. 
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The  appellees  earnestly  urge  upon  the  court,  since  its  decree 
shows  plainly  that  the  equity  is  with  the  plaintiffs,  not  to  remand 
the  cause.  The  appellees  are  secured  by  an  appeal  bond  signed 
by  a  surety,  who  has  in  his  hands,  as  they  are  informed,  ample 
indemnity.  If  the  case  be  remanded  they  will  be  deprived  of 
this  security,  and  as  the  defendants  are  now  bankrupts,  the  loss 
will  be  irretrieyable. 

/.  C.  Duncan^  and  EustiSy  for  the  appellants.  It  is  not  per- 
ceived,  that  there  is  any  matter  presented  by  the  counsel  which 
has  not  already  been  considered  by  the  court.  It  is  not  under- 
stood, that  the  position  assumed  by  the  court,  that  the  case  pre- 
sents for  consideration  the  obligations  arising  under  mutual  loans 
for  consumption,  is  at  all  shaken.  The  right  to  sell  on  the  default 
of  the  vendee,  in  the  example  stated,  depends  upon  principles  pe- 
culiar to  the  contract  of  sale.  Where  is  the  authority  for  extending 
them  to  the  contract  of  mutuum  1  If  the  thing  loaned  is  not  re- 
turned at  the  time  agreed  on,  the  party  in  default  pays  interest. 
Civil  Code,  art.  2893.  The  plaintiffs  have  their  action,  on  a  case 
prtyperly  made  outy  for  the  sum  loaned  and  the  interest.  On  re- 
covering the  money  loaned,  they  must  give  back  the  notes  bor- 
rowed. 

It  is  understood,  that  the  court  does  not  admit  the  standard  of 
damages  assumed  by  the  argument  of  the  defendants'  counsel ; 
and  as  no  authority  is  presented  against  the  views  of  the  court, 
no  new  argument  is  required  in  support  of  them.  A  more  mature 
consideration  of  the  subject  will  confirm  them.  The  borrower  has 
no  right  to  take  to  himself  the  thing  borrowed  at  the  market  price, 
and  to  sue  for  the  difference  between  that  and  the  value  of  the 
object  loaned.  This  standard  may  be  applicable  to  the  contract 
of  sale  aloney  but  is  inconsistent  with  the  obligations  of  the  con- 
tract under  consideration. 

Garland,  J.  A  re-hearing  was  granted  in  this  case,  on  an 
allegation  and  admission  after  the  judgment,  that  there  was  a  cleri- 
cal error  in  the*  record,  which  misled  the  court  on  one  point ;  and 
because  a  doubt  was  created  in  our  minds  by  the  ingenious  ar- 
guments contained  in  the  petition,  which  have  induced  us  to  re- 
examine the  case  with  great  care. 

The  correction  of  the  record,  by  showing  that  the  suit  was 
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brought  on  the  19th  of  February,  1842,  instead  of  the  9th,  proves 
that  the  defendants  were  legally  in  default,  about  which  fact  some 
doubt  was  expressed  in  our  opinion ;  but  that  point  was  one  of 
minor  importance  in  the  case.  The  great  objection  with  us  was, 
the  mode  pursued  in  establishing  the  difference  between  the  Unit- 
ed States  Bank  notes,  and  those  of  the  Banks  of  Louisiana,  aiid 
thus  fixing  the  measure  of  damages.  We  cannot  agree  that  it 
was  fair  and  legal  for  the  plaintiffs,  who  are  money  brokers,  to 
put  the  notes  which  they  had  to  restore  to  the  defendants,  in  the 
hands  of  another  broker,  to  hawk  about  the  streets  of  the  city  for  a 
day  or  two,  and  then  sell  tbem  to  a  partner  of  the  plaintiffs  in  the 
transaction,  and  by  this  means  fix  a  measure  of  damages.  The 
giving  countenance  to  any  such  principle,  would  lead  to  the  most 
pernicious  consequences. 

It  was  well  understood,  when  the  original  agreement  was  made, 
that  the  plaintiffs  were  to  return  to  the  defendants,  the  same  des- 
cription of  notes  they  had  received,  and  receive  the  same  kind 
they  had  given ;  the  plaintiffs,  therefore,  had  no  right  to  take  every 
thing  into  their  own  hands,  and  by  a  combination  fix  the  sum 
the  defendants  shall  pay.  The  contract  between  the  parties  was 
not  one  of  sale,  and,  therefore,  the  rules  ^s  to  establishing  the  rate 
of  damages  are  not  applicable. 

We  will  not,  on  such  evidence  as  is  before  us,  finally  settle  this 
controversy ;  nor  can  we  be  induced  to  do  so,  although  it  is  urged 
that  the  defendants  are  now  bankrupts,  and  that  if  the  judgment 
is  reversed,  the  claim  of  the  plaintiffs  will  be  lost.  There  is  no 
evidence  before  us  of  tlie  bankruptcy,  nor  any  fact  that  induces 
the  belief  that  the  defendants  are  not  as  solvent  now,  as  they  were 
in  February,  1842. 

The  former  judgment  remains  unaltered. 


y  J 
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Application  of  the  Mayor  and  SEcpND  Municipality  of  the 
City  of  New  Orleans,  for  the  widening  of  Roffignac  Street. 

Under  the  provisions  of  the  act  of  3d  April,  1832,  regulating  the  opening  and  im- 
'proving  of  streets  and  public  places  in  the  city  of  New  Orleans  and  its  suburbs,  the 
eooit  before  which  proceedmgs  have  been  instituted,  can,  in  no  case,  amend  an  as- 
sessment made  by  the  commissioners.  The  report  must  be  approved  or  rejected 
in  toto ;  and  in  the  last  case,  the  court  is  bound  either  to  appoint  new  commission- 
ers, or  to  refer  the  whole  matter  back  to  the  same.  And  on  appeal,  the  supreme 
court  can  only  pronounce  such  judgment  as  should  have  been  given  below,  either  re- 
jecting or  approving  the  report ;  it  has  no  power  to  pronounce  upon  the  rights  of 
the  parties,  from  the  evidence  in  the  record. 

The  act  of  dd  April,  1832,  authorizing  a  municipal  corporation  to  take  the  property 
of  a  citizen  for  the  public  use,  to  be  paid  for  by  others  supposed  to  be  benefitted^ 
thereby,  being  in  derogation  of  the  rights  of  property,  must  be  strictly  pursued. 

Under  the  act  of  8d  April,  1832,  proceedings  instituted  for  the  opening  or  improve- 
ment of  any  street  or  public  place  may  be  discontinued,  on  the  payment  of  costs,  at 
any  time  before  the  final  confirmation  by  the  court  of  the  report  of  the  assessors. 
No  rights  are  acquired,  or  titles  divested,  until  the  assessment  has  been  approved 
by  the  court.  Nothing  in  that  act  repeals  the  general  provision  of  the  Civil  Code, 
art.  489,  which  declares  that  private  property  cannot  be  taken  for  public  oseS| 
without  loieviMds  indemnity. 

Appeal  from  the  District  Court  of  the  First  District,  Buclia- 
naUf  J.  • 

Rawlcy  for  the  petitioners. 

Woodruffs  pro  se,  and  R.  N,  and  A.  N.  Ogden,  Lockett  and 
Benjamin^  for  the  other  opponents. 

BuLLARDy  J.  This  is  an  appeal  by  the  Second  Municipality  of 
the  city  of  New  Orleans,  and  of  some  proprietors  of  lots,  from  a 
judgment  of  the  District  Court,  modifying  a  report  of  commission- 
ers, appointed  for  the  assessment  of  damages  which  would  result 
from  the  proposed  widening  of  Roffignac  street,  in  pursuance  of 
the  act  of  Assembly  of  3d  April,  1832,  regulating  the  opening, 
laying  out,  and  improving  of  the  streets,  and  public  places,  in  the 
city  of  New  Orleans. 

The  proceeding  has  been  pending  for  many  years.  Two  suc- 
cessive assessments  had  been  made,  by  different  commissioners, 
which  were  set  aside  as  unsatisfactory.  On  the  presentation  of  a 
third  report,  oppositions  were  made,  which  the  court  thought 
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ought  to  be  sustained ;  but,  instead  of  setting  aside  the  assess- 
ment, and  referring  the  matter  back  to  the  same  commissioners, 
or  appointing  new  ones,  the  court  undertook  to  modify  and  amend 
the  assessment,  and  then  approred  it,  as  amended.  From  this 
judgment,  the  present  appeal  was  taken. 

The  court,  in  our  opinion,  erred.     The  third  section  of  the  act 
provides,  that  any  person  whose  rights  are  affected  by  an  assess- 
ment, may  make  opposition,  and  the  court  may,  after  hearing  any 
matter  which  may  be  specially  objected,  either  confirm  the  report, 
or  refer  the  same  to  the  same  commissioners,  for  revisal  and  cor- 
rection, or  to  new  commissioners ;   and  so,  from  time  to  time, 
until  a  report  shall  be  made  or  returned,  which  the  court  shall 
confirm.     It  appears  to  us  clear,  under  these  provisions  of  the 
statute,  that  the  court  can  in  no  case  act  as  commissioners,  and 
amend  an  assessment,  according  to  the  evidence  before  it.     The 
report  must  either  be  approved  or  rejected,  and,  in  the  latter 
event,  the  court  is  bound  either  to  appoint  new  commissioners,  or 
to  refer  the  matter  back  to  the  same.    The  statute  which  autho- 
rizes a  municipal  corporation  to  take  the  property  of  one  citizen 
for  the  public  use,  to  be  paid  for  by  others,  who,  it  is  supposed, 
will  be  benefitted  thereby,  being  in  derogation  of  the  rights  of 
property,  must  be  strictly  pursued.      This  view  of  the  case  satis- 
fies us,  that  the  judgment  must  be  reversed. 

But  it  has  been  urged  upon  the  court,  that  the  evidence  is  all 
before  us,  and  that  we  ought  to  put  an  end  to  this  protracted 
contest,  by  pronouncing  upon  the  rights  of  the  parties.  It  ap- 
pears to  us  manifest,  that  we  can  only  pronounce  such  judgment, 
as,  in  our  opinion,  ought  to  have  been  given  below ;  and,  if  the 
District  Court  was  bound  to  reject  in  toto,  or  approve,  so  are  we. 
The  evidence,  in  our  opinion,  justified  the  court  in  sustaining  the 
opposition  of  Woodruff,  at  least. 
But  the  Municipality  moved  to  discontinue  these  proceedings. 
This  was  strenuously,  and  successfully  opposed  by  the  credi- 
tors of  Barret  &  Cannon,  whose  entire  lot  had  been  taken  pos^ 
session  of  by  the  Municipality,  pending  the  proceedings,  and  left 
open  as  a  part  of  the  street.  The  attorney  of  the  Municipality 
still  persists  in  his  right  to  discontinue.  It  cannot  be  pretended, 
that  the  title  to  the  lot  of  Barret  &  Cannon  is  vested  in  the  Muni- 
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cipality,  by  virtue  of  these  proceedings.  No  rights  are  vested 
under  the  act  of  1832,  until  an  assessment  has  been  approved  by 
the  court :  until  then,  we  are  not  prepared  to  say,  that  the  cor- 
poration has  any  right  to  take  possession  of  any  property,  pro- 
posed to  be  taken  for  public  uses,  without  the  consent  of  the  pro- 
prietor. We  see  nothing  in  that  act  which  repeals  the  general 
provision  of  the  Code,  declaring  that  the  property  of  the  citizen 
c^not  be  taken  for  public  uses  without  previous  indemnity. 
Whether  the  act  of  taking  possession,  under  the  circumstan- 
ces shown  in  this  case,  amounts  to  a  consent  on  the  part  of  the 
Municipality,  to  pay  for  the  lots,  according  to  either  of  the  ap- 
praisements made,  during  the  course  of  these  proceedings,  is  a 
question  foreign  to  the  one  we  are  now  considering,  to  wit,  whe- 
ther the  Municipality  has  a  right  to  discontinue,  at  any  time  be- 
fore an  assessment  has  been  finally  sanctioned  by  the  court. 

Our  statute  is  almost  a  copy  of  one  in  New  York,  regulating 
the  opening  and  improving  of  streets.  The  proceedings  are  sub- ' 
stantially  the  same.  In  the  execution  of  that  law,  it  appears  to 
have  been  uniformly  considered,  that  until  a  report  is  finally  ap- 
proved, even  after  one  has  been,  in  part  satisfactory,  but  referred 
back  to  commissioners  for  amendment,  no  rights  are  acquired  or 
titles  divested.  In 'the  case  relative  to  the  opening  of  Anthony 
street,  20  Wen.  618,  the  Supreme  Court  of  that  State  fully  recog- 
nized this  doctrine ;  and  the  right  of  the  corporation  to  discon- 
tinue proceedings  at  any  time  before  the  final  confirmation  of  the 
report,  was  distinctly  admitted.     See  also,  11  Wend.  154. 

It  is  therefore  adjudged  and  decreed  that  the  judgment  of  the 
District  Court  be  reversed ;  and  it  is  further  considered  that  this 
proceeding,  on  the  part  of  the  Municipality,  be  discontinued,  on 
the  payment  of  costs  in  both  courts. 
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Benjamin  Buisson  v.  Hugh  Grant  and  others. 

The  act  of  I8th  March,  1818,  creating  the  offices  of  Surrejor  General  and  Parish 
Surveyor,  contains  nothing  indicating  an  intention  to  prevent  any  municipal  cor- 
poration within  a  parish,  from  appointing  their  own  sanreyors,  or  making  it  the 
duty  of  owners  of  property  to  employ  the  surveyors  appointed  by  the  State,  and 
no  other  ;  and  arts.  828,  829  of  the  Civil  Code  mainly  relate  to  cases  of  dispute 
between  adjoining  proprietors  as  to  the  boundaries  between  their  lands.  Although 
the  formalities  prescribed  by  these  articles  are  required  to  be  fulfilled  by  a  sworn 
officer  of  the  State,  for  the  purpose  of  fixing  permanently  the  limits  of  property,  it 
does  not  follow  that  a  surveyor  appointed  by  a  municipal  corporation,  or  any  other 
not  commissioned  by  the  State,  cannot  be  employed  by  a  proprietor  desirous  of 
having  his  land  surveyed  and  its  limits  ascertained ;  but  such  survey  and  fixing 
of  limits,  will  not  have  the  same  binding  effect  upon  his  neighbor,  as  if  made  by  the 
Parish  Surveyor,  nor  will  the  proc^  verbal  prove  itself,  or  obtain  full  faith  in  the 
courts  of  this  State. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan^  J. 

F.  Buisson^  and  R.  N.  and  A.  N.  Ogden^  for  the  appellant. 

WUls  and  McKinney^  for  the  defendants. 

MoRFHT,  J.  This  suit  was  begun  by  an  injunction  directed  to 
Hugh  Grant,  the  City  Surveyor  of  the  City  of  Lafayette,  prohibit- 
ing him  from  fixing  the  boundary  of  any  property  in  any  part  of 
the  parish  of  Jeflferson.  On  a  rule  taken  by  the  defendants,  this 
injunction  was  subsequently  dissolved  by  the  inferior  court,  on 
the  ground  that  the  petitioner  had  shown  no  cause  of  action  en- 
titling him  to  the  remedy  prayed  for.    The  plaintiff  has  appealed. 

The  petition  sets  forth  in  substance,  that  from  January  1832, 
the  plaintiff  has  been  in  the  possession  and  enjoyment  of  all  the 
privileges  and  rights  appertaining  to  the  office  of  Parish  Survey- 
or for  the  parish  of  Jefferson,  by  virtue  of  a  commission  from  the 
Governor  and  Senate ;  that  by  law,  there  is  to  be  but  one  survey- 
or appointed  for  each  parish,  and  such  appointment  is  to  be  made 
by  the  Governor  and  Senate  ;  but  that  the  President  and  Board 
of  Council  of  Lafayette  have  illegally  appointed  another  surveyor 
in  the  parish  of  Jefferson,  and  have  passed  arbitrary  ordinances 
to  impose  a  fine  on  the  owners  of  property,  who  will  not  have  the 
bounds  of  their  lots  fixed  by  the  said  surveyor ;  and  that,  by 
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these  proceedings  of  the  President  and  Board  of  Council  of  La- 
fayette, and  the  acts  of  the  said  Hugh  Grant  under  them,  the 
plaintiff  is  disturbed  and  obstructed  in  the  enjoyment  of  his  rights, 
and  the  performance  of  his  duties  as  parish  surveyor,  and  has 
thereby  suffered  damages,  which  are  laid  at  $5000. 

The  only  question  which  this  case  presents  is  whether,  the 
plaintiff  has  the  exclusive  right  which  he  claims  under  his  com- 
mission as  Parish  Surveyor,  of  fixing  the  limits  of  land  in  the 
parish  of  Jefferson.  The  Parish  Surveyors  have  been  heretofore 
considered  as  having  no  such  exclusive  right ;  for  it  is  well  known, 
that  the  former  Corporation  of  New  Orleans,  and  the  three  Mu- 
nicipalities, which  succeeded  to  all  its  rights  within  their  respec- 
tive limits,  have  always  appointed  their  own  surveyors  ;  and  the 
plaintiff  himself  appears  to  have  occupied,  for  a  considerable 
length  of  time,  the  office  of  City  Surveyor  in  the  City  of  Lafay- 
ette. But  leaving  out  of  view  the  general  belief  and  sense  of  the 
community  on  this  matter,  let  us  examine  whether  the  preten- 
sions of  the  petitioner  are  sanctioned  by  law.  The  plaintiff  re- 
lies on  the  act  of  Assembly,  approved  March  18th,  1818,  creating 
a  Surveyor  General  and  Parish  Surveyors  in  the  State  of  Louisi- 
ana. This  law  provides  in  its  first  section,  that  there  shall  be  a 
surveyor  appointed  in  each  parish  by  the  Governor  and  Senate, 
and  prescribes  the  oath  to  be  taken,  and  the  bond  to  be  given,  by 
such  surveyors.  The  other  sections  of  the  act,  which  we  have 
attentively  examined,  treaVin  detail  of  the  duties  to  be  performed 
by  the  Surveyor  General,  and  the  several  Parish  Surveyors. 
Among  other  duties,  it  is  required  of  them  to  record  by  order  of 
dates,  in  a  book  kept  for  that  purpose,  all  plats  and  reports  of 
surveys,  and  to  forward  to  the  Surveyor  General,  every  three 
months,  certified  copies  of  the  operations  made  by  them  in  their 
respective  parishes ;  and  it  is  provided,  that  all  certified  copies  of 
the  plats  and  reports  of  surveys  delivered  by  them  under  their 
hand  and  seal,  shall  be  entitled  to  full  credit  in  all  the  courts  of 
this  State.  We  have  been  unable  to  find,  in  this  law,  any  items 
of  exclusion  which  go  to  prevent  the  Municipal  Corporations 
within  any  parish,  from  appointing  their  own  surveyors,  or  to 
make  it  the  duty  of  all  owners  of  property  to  employ  the  survey- 
ors appointed  by  the  State,  and  no  other.    But  this  prohibition  is 
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supposed  to  result  from  articles  828  and  829  of  the  Civil  Code. 
The  first  provides  that :  ''  The  fixing  of  new  boundaries,  or  the 
investigation  of  old  ones  may  be  made  extra-judicially  and  by 
mutual  consent,  if  the  parties  are  of  full  age  ;  but  if  one  of  the 
parties  be  a  minor,  or  interdicted,  it  must  be  done  judicially." 
The  other  article  declares  that :  "  Whether  the  limits  be  fixed 
judicially  or  extra-judicially,  it  must  be  done  by  a  sworn  survey- 
or of  this  State,  who  shall  be  bound  to  make  a  proces  verbal  of  his 
work,  in  the  presence  of  two  witnesses  called  for  the  purpose, 
who  shall  sign  the  prochs  verbal  with  him,  or  mention  shall  be 
made  therein  of  the  causes  which  prevented  them  from  signing." 
These  articles,  which  are  to  be  found  in  the  title  of  the  Civil 
Code  which  treats  of  the  action  of  boundary  {action  de  bomage) 
were,  we  think,  properly  considered  by  the  Judge  below  as  re- 
lating mainly,  to  cases  where  a  dispute  or  difliculty  may  exist  be- 
tween two  or  more  adjoining  proprietors,  as  to  the  boundaries  or 
lines  of  division  between  their  lands.  Although  it  is  required 
that  the  several  formalities  prescribed  by  these  articles  shall  be 
fulfilled  by  a  sworn  officer  of  the  State,  for  the  purpose  of  fixing 
permanently  the  limits  of  property,  it  does  not  follow  that  a  sur« 
veyor,  not  commissioned  by  the  State,  cannot  be  employed  by  a 
proprietor  desirous  of  having  his  lot  surveyed,  and  its  limits  ascer- 
tained. It  is  true,  that  such  a  survey  and  fixing  of  limits  will  not 
have  the  same  binding  force  and  efiect  upon  his  neighbors  as  if 
made  by  the  Parish  Surveyor,  nor  will  the  proc^  verbal  prove 
itself,  and  obtain  full  credit  in  the  courts  of  this  Slate.  We  con- 
sider that  the  provisions  of  the  Code,  and  the  law  of  1818,  which 
arc  invoked  by  the  plaintiff',  only  give  to  the  surveys  and  fixing 
of  boundaries  made  by  the  State  surveyors  a  binding  efiect  and 
authenticity,  which  the  operations  of  other  surveyors  have  not ; 
but  do  not  prevent  Hugh  Grant,  or  any  other  surveyor,  from 
making  surveys  and  fixing  boundaries  when  called  upon  for  that 
purpose.  If  this  view  of  the  law  be  correct,  we  cannot  see  in 
what  way  the  plaintiff" 's  rights  have  been  invaded,  or  how  he  has 
been  disturbed  by  the  appointment  of  a  City  Surveyor.  This 
ofiicer,  it  has  been  remarked,  is  appointed  for  purposes  of  police ; 
to  superintend  the  public  works  ;  give  the  lines  of  the  lots  front- 
ing on  streets,  squares,  and  other  public  ways  ;  fix  the  level  of 
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'  banquetSf  footways,  &c.  This  is  true  ;  but  if  called  upon  by  any 
proprietor  to  survey  a  lot  and  give  him  his  boundaries,  he  may 
do  it,  we  apprehend,  like  any  other  surveyor ;  but  his  acts  would 
not  have  any  authentic  or  official  character.  If  the  Board  of 
Council  of  Lafayette  have  imposed  fines  to  compel  the  owners  of 
property  to  employ  their  surveyor,  in  cases  where  the  law  requires 
that  a  sworn  surveyor  of  the  State  should  be  employed,  they  will 
probably  find  the  means  of  protecting  themselves  when  called 
upon  to  pay  the  same.  Upon  the  whole,  we  think  with  the 
Judge,  a  quoy  that  the  petition  sets  forth  no  legal  cause  of  action. 

Judgment  affirmed. 


Maunsel  White  and  others   v.   The   Commissioners  of  the 
Merchants  Bank  of  New  Orleans. 

Where  the  matters  to  be  investigated  are  necessarily  connected  with  and  incidental 
to  a  main  action,  or  a  direct  couseqaence  of  it,  proceedings  by  a  rale  to  show 
cause,  in  a  sammacy  way,  ve  often  convenient  and  legal ;  but  such  a  mode  of  pro- 
ceeding will  not  be  permitted  to  supplant  the  regular  rales  of  practice,  or  tolerated 
when  intended  to  evade  the  plain  provisions  of  law,  by  obtaining  indirectly,  what 
could  not  be  obtained  by  a  direct  action. 

The  Merchants  Bank  of  New  Orleans,  having  surrendered  its  charter,  under  the  act 
of  I4th  March,  1849,  ch.  98,  providing  for  the  liquidation  of  banks,  a  judgment  dis* 
solving  the  corporation  was  rendered,  commissioners  appointed  to  close  its  affairs, 
and  all  judicial  proceedings  against  it  stayed.  Plaintifis  having  obtained  a  rule  on 
defendants,  to  show  cause  why  certain  checks  drawn  by,  or  on  the  bank,  should  not 
be  received  by  the  commissioners  in  compensation  of  a  debt  of  plaintiffs  to  the  bank, 
and  the  evidence  of  such  debt  given  up :  Held,  that  the  act  having  declared  that, 
in  all  matters  not  otherwise  provided  for,  the  proceedings  for  the  liquidation  of  the 
banks  shall  be  the  same  as  those  prescribed  in  the  acts  relative  to  the  voluntary  sur« 
render  of  property,  and  no  especial  provision  having  been  made,  the  rule  mast  be 
discharged. 

Appeal  from  the  District  Court  of  the  First  District,  BucTia- 
nariy  J. 

Barker^  for  the  petitioners. 

T.  Slidellj  for  the  appellants. 

Garland,  J.  The  petitioners  allege  that  they  are,  as  the 
acceptors  of  a  certain  draft,  or  bill  of  exchange,  indebted  to  the 
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Merchants  Bank  of  New  Orleans,  now  in  a  course  of  liquidation, 
in  the  sum  of  $1700,  which  they  aver  that  they  are  anxious  to 
pay.  They  state  that  they  have  tendered  to  the  commissioners, 
in  payment,  a  protested  cheek  of  the  said  bank,  for  $1500«  and  a 
check  of  Horace  Bean  &,  Go.  on  the  said  bank  for  money  de- 
posited therein,  and  standing  to  their  credit,  which  checks,  with 
interest  and  damages,  amount  to  more  than  $1700.  They  allege 
that  the  Commissioners  refuse  to  receive  said  checks  in  pay- 
ment, unless  authorized  by  the  court.  It  is,  therefore,  prayed, 
that  a  rule  may  be  granted  to  them,  on  said  Commissioners,  to 
show  cause  within  four  days,  why  the  said  checks  should  not  be 
received,  and  the  note  ordered  to  be  delivered  to  the  petitioners. 

The  Commissioners,  for  answer,  stale  that  they  are  the  holders 
of  a  draft  accepted  by  the  petitioners,  which  is  not  yet  due. 
They  aver,  that  the  petitioners  are  not  entitled  to  the  relief  they 
ask,  and  if  they  are,  that  they  cannot  obtain  it  in  this  mode  of  pro- 
ceeding ;  and  they  deny  generally  the  allegations. 

The  facts  are,  that  on  or  about  the  9th  of  February,  1842,  the 
Merchants  Bank,  not  being  then  in  liquidation,  received  from 
Henry  Boyce,  his  draft  on  M.  White  &  Co.  for  $1700,  payable 
at  twelve  months,  which  was  accepted.  About  three  months 
before  the  draft  became  due,  the  acceptors.  White  &  Co.,  made 
an  arrangement  with  H.  Bean  &,  Co.,  ^y  which  the  latter  firm,  let 
the  former  have  a  protested  check  of  the  Merchants  Bank  of  New 
Orleans,  on  the  Merchants  Bank  of  New  York,  for  $1500,  with 
interest,  damages,  and  costs,  and  also  a  check  of  said  H.  Bean  6c 
Co.  on  the  former  bank,  for  $65  32,  wliich  it  is  averred,  made  up 
the  sum  of  $1700.  The  agreement  was,  if  (he  checks  could  be 
made  available  in  discharging  the  acceptance,  that  White  &  Co. 
were  to  pay  the  amount  of  them,  less  a  discount  of  twenty  per 
cent,  at  the  time  their  acceptance  should  fall  due ;  but  if  the 
checks  could  not  be  made  available,  that  Bean  &  Co.  were  to 
take  them  back.  The  checks  were  presented  to  the  Commission- 
ers about  three  months  previous  to  the  maturity  of  the  draft,  and 
its  surrender  demanded.  It  was  refused,  and  this  proceeding 
was  commenced  immediately  after. 

The  District  Judge  decreed,  that  compensation  should  be  al- 
lowed in  favor  of  petitioners,  for  tlie  amount  of  the  checks,  with 
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interest  and  charges,  and  the  rule  was  made  absolute  as  to  the 
surrender  of  the  draft ;  from  which  judgment  the  defendants  have 
appealed. 

We  are  of  opinion  that  the  judge  erred.  Supposing,  for  a  mo- 
ment, that  the  petitioners  are  entitled  to  the  compensation  they 
claim,  we  are  of  opinion,  that  they  cannot  obtain  the  benefit  of  it 
in  the  form  and  manner  adopted.  We  have  seen  for  a  considera- 
ble time  past,  a  system  of  practice  adopted  in  the  courts  in  this 
city,  by  which  almost  every  thing  is  attempted  to  be  effected  by 
a  rule  to  show  cause,  in  a  summary  manner.  The  regular  rules 
of  practice  established  by  law,  are  disregarded,  and  a  short  hand 
system  has  crept  into  existence,  which  is  a  great  abuse,  and  can- 
not be  otherwise  than  injurious  in  its  consequences.  The  causes 
for  which  the  rule  is  taken,  are  generally  very  indefinitely  stated  ; 
and  it  frequently  happens,  that  there  are  verbal  answers  given  to 
them,  so  that  it  is  often  difi[icult,  if  not  impossible,  to  ascertain 
what  was  the  object  of  the  parties,  and  what  has  been  decided. 
We  must  express  our  disapprobation  of  so  loose  a  system  of  prac- 
tice, and  our  determination  to  arrest  it.  There  are  cases  in  which 
rules  on  parties,  and  trials  in  a  summary  way,  may  be  convenient, 
legal,  and  promotive  of  the  ends  of  justice  ;  but  we  cannot  any 
longer,  permit  them  to  supplant,  as  they  have  in  a  great  measure, 
the  regular  rules  of  practice.  If  the  matter  intended  to  be  investi- 
gated and  tried,  is  necessarily  connected  with,  and  incidental  to 
the  main  action,  or  a  direct  consequence  of  it,  the  proceeding  by 
rule,  in  a  summary  manner,  is  often  convenient  and  legal ;  but 
such  mode  of  proceeding  cannot  be  tolerated,  ^hen  it  is  intended 
to  evade  the  plain  provisions  of  law. 

The  suit  on  which  it  is  attempted  to  engraft  the  rule  now  be- 
fore us,  was  commenced  under  an  act  of  the  Legislature,  relative 
to  the  liquidation  of  the  banks  in  this  State.  Acts  1842,  p.  234. 
Under  it,  the  stockholders  of  the  Merchants  Bank  surrendered 
their  charter,  and  Commissioners  have  been  appointed  to  close  the 
concern.  A  judgment  decreeing  a  forfeiture  has  been  rendered ; 
and,  according  to  the  8th  section  of  the  act,  (p.  2:)6,  238,)  all  judi- 
cial proceedings  against  the  bank  are  arrested.  The  18th  section 
(p.  244,)  directs  a  tableau  of  distribution  of  the  funds  on  hand,  to 
be  made  among  the  creditors,  from  time  to  time,  according  to  their 


4r  386 

106    221 


366  NEW  ORLEANS, 

Saccenion  of  Divuie— Pecquet,  AppellaDt. 

ranks  and  privileges ;  and  the  24th  section  says,  that  in  all  matters 
not  otherwise  specially  provided,  the  powers,  duties,  and  liabili* 
ties  of  the  Commissioners  shall  be  the  same  as  those  conferred 
on  syndics  of  insolvent  estates,  and  the  proceedings  the  same  as 
those  provided  by  the  acts  in  force,  relative  to  voluntary  surren- 
ders of  property.    (Acts  1842,  p.  246.) 

The  counsel  for  the  plaintiffs  admits,  that  they  cannot  bring  an 
ordinary  suit  against  the  Commissioners  to  recover  the  amount  of 
the  checks  in  question,  but  contends,  that  by  this  rule  he  can 
compel  them  to  give  the  plaintiffs  the  benefit  of  them  in  as  effec- 
tual a  manner,  as  though  he  had  d^  judgment  for  the  sum  he 
claims.  The  consequence  of  sustaining  this  rule,  would  be,  to 
enable  the  applicants  for  it  to  obtain  that  indirectly,  which  they 
cannot  do  directly. 

The  judgment  of  the  District  Court  is  therefore  annulled  and 
reversed,  and  the  case  dismissed,  with  costs  in  both  courts. 


Succession  of  James  Devine — Louis   Joseph  Pecquet, 

Appellant. 

mte  pri?ilege  of  the  lesior  on  the  moveables  foond  in  the  hoase,  yields  to  that  for  the 
funeral  expenses  of  the  debtor  and  family,  where  there  is  no  other  source  from 
which  they  can  be  paid ;  but  it  must  be  placed  on  the  tableau  of  distiibution  im- 
mediately after  such  expenses. 

Appeal  from  the  Court  of  Probates  of  New  Orleans,  Bermudezp 
J.  This  succession  consisted  of  moveables,  which  were,  at  the 
opening  of  the  succession,  in  the  house  leased  by  the  opponent, 
Louis  Joseph  Pecquet,  to  the  deceased,  i^ecquet  has  apppealed 
from  the  judgment  of  the  Probate  Court  placing  his  privileged 
claim  next  after  ^*  the  funeral  and  law  charges." 

Bodin^  for  the  appellant. 

Train,  for  the  curator. 

Martin,  J.  Louis  Joseph  Pecquet  is  appellant  from  a  judg- 
ment overruling  his  opposition  to  the  tableau  of  distribution,  in 
which  his  claim  for  rent  arrear  is  placed  after  the  general  law 
charges  of  the  succession,  while  he  contends  that  it  ought  to  come 
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immediately  after  the  funeral  charges.  His  counsel  has  relied  on 
the  case  of  Garretson  v.  His  Creditors ^  (1  Robinson,  445,)  and 
Montilly  y.  His  Creditors^  (2  Robinson,  350,)  decided  in  March 
and  June,  1842,  which  fully  support  him. 

It  is  therefore  ordered,  tliat  the  judgment  of  the  Court  of  Pro- 
bates be  reversed,  as  far  as  it  relates  to  the  rank  of  the  opposing 
creditor,  and  the  tableau  amended  by  placing  his  claim  immedi- 
ately after  the  funeral  charges  ;  the  costs  of  the  appeal,  and  those 
of  the  court  below,  to  be  borne  by  the  estate. 


Robert  Fearn  t).  Charles  Tiernan. 

When  a  partnership  haa  been  once  formed,  no  third  person  can  be  sobsequently  admit- 
ted into  the  firm,  without  the  eoncnrrenee  of  all  the  original  members.  One  at- 
tempted to  be  admitted  otherwise,  becomes  only  the  partner  of  him  who  attempts 
to  admit  him. 

The  publication  in  a  newspaper  by  a  third  person,  that  he  is  a  member  of  a  commer- 
cial partnership,  cannot  be  considered  as  an  act  emanating  from  any  of  the  partners 
and  giving  credit  to  such  person,  unless  knowledge  of  the  publication  be  brought 
home  to  the  partner  sought  to  be  charged.  To  render  the  latter  responsible  for  the 
acts  of  such  third  person,  it  must  be  proved  that  credit  was  given  to  the  partner, 
and  that  he  tacitly  acquiesced  therein.  Nor  will  the  payment  by  the  firm  of  ac- 
ceptances by  sdch  third  person  made  in  their  name,  prove  any  thing  ag^st  such 
partner,  where  it  ia  shown  that  he  tvas  absent  from  the  place  of  baainess  of  the  firm 
until  after  its  dissolution! 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts^ 
J.  This  was  an  action  against  Charles  Tiernan,  a  member  of  the 
commercial  firm  of  Tiernan,  Cuddy  Sc  Co.,  on  a  bill  of  exchange, 
alleged  to  have  been  accepted  by  the  latter.  The  acceptance  was 
in  the  hand^writing  of  one  Keyes.  The  defendant  denied  that  the 
acceptance  was  made  by  any  member  of  the  firm,  or  any  one  au- 
thorized to  accept  in  their  name.  The  case  turned  upon  the  ques- 
tion whether  Keyes  was  a  partner.  The  court  below  was  of 
opinion,  that  the  evidence  did  not  establish  that  Keyes  had  been 
admitted  as  such  to  the  knowledge  of  the  defendant,  and  from  a 
judgment  in  favor  of  the  latter,  the  plaintiff  has  appealed. 

Anderson,  for  the  appellant. 
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G.  Strawbridget  for  the  defendant.  A  Dfiember  of  a  commer- 
cial firm  cannot,  without  the  consent  and  knowledge  of  his  co- 
partners, admit  a  stranger  into  the  partnership.  Knowledge  and 
acquiescence  in  the  acts  of  the  person  so  intended  to  be  admitted 
as  a  partner  must  be  clearly  brought  home  to  all  the  partners  as- 
sociated, in  order  to  bind  the  firm.  The  approbation  of  the  man- 
aging partner  alone  does  not  suffice.  '  C.  C.  2842.  C.  Nap,  1861. 
Polh.  Contrat  de  Society,  No.  91  to  95.  Gow  on  Partnership, 
5.  Murray  v.  Bogert  et  cd.y  14  Johnson's  Rep.  318.  ''  Socii 
mei  sociusy  socius  metis  non  esL^^  Dig.  Lib.  50,  t.  17, 1.  47.  De 
Reg.  Juris. 

BuLLARD,  J.  The  plaintiff  sues  as  holder  of  a  bill  of  exchange 
accepted  by  Tieman,  Cuddy  &:  Co.,  alleging  that  the  firm,  at  the 
time  of  the  acceptance,  was  composed  of  Luke  Tieman,  Charles 
Tieman,  J.  McGilly  Cuddy,  and  Calvin  Tate.  In  an  amended 
petition  he  alleges  that  the  acceptance  of  the  bills  was  in  the  pro- 
per hand-writing  of  Washington  Keyes,  who,  at  that  time,  had  full 
authority  to  do  so,  being  either  a  partner,  or  an  agent  of  said  firm» 
duly  authorized  to  make  acceptances,  and  that  he  accepted  either 
as  partner  or  agent. 

The  acceptance  of  the  bill  by  Keyes  is  not  contested  ;  and  the 
question  presented  for  our  solution  on  the  appeal  is,  whether  Charles 
Tieman,  one  of  the  partners  who  resided  in  Baltimore,  be 
bound  by  the  acceptance,  or,  in  other  words,  whether  Keyes  was 
a  partner,  so  far  as  it  concemed  the  liability  of  Tiernan. 

It  is  certain  that  Keyes  was  not  originally  a  partner ;  and  there 
is  no  direct  and  positive  evidence  that  Charles  Tiernan  consented 
to  his  admission  into  the  firm.  It  appears  that  he  lived  in  North 
Alabama,  published  anonymously  in  a  newspaper,  that  he  was  a 
partner  of  the  house  of  Tiernan,  Cuddy  &  Co.,  and  transacted 
some  business  in  the  name  of  the  house,  and,  among  other  trans- 
actions accepted  the  bill  of  exchange  sued  on.  There  was  a  gen- 
eral impression  that  he  was  a  partner  of  the  house. 

It  is  too  well  settled  to  require  any  comment,  that  when  a  part- 
nership is  once  formed,  no  third  person  can  be  afterwards  admit- 
ted or  introduced  into  the  firm  as  a  partner,  without  the  concur- 
rence of  all  the  partners,  who  compose  the  original  firm.  The 
new  partner  becomes  the  partner  of  him  alone  who  admitted  him. 
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**  Qui  admittitur  socius^  ei  tantum  socius  est  qui  admisit ;  et  rec* 
te ;  cum  enim  societas  consensu  contrahitur,  socius  tnihi  esse  nan 
potest  quern  ego  socium  esse  nolui,^^  Digest,  Lib.  17,  Tit.  2,  1, 
19.  Story  on  Partnership,  6.  Pothier,  Traite  de  Society,  67,  No. 
91. 

The  consent  then  of  Charles  Tieman,  either  express  or  implied, 
niust  be  shown  to  the  connection  of  Keyes  with  the  house.  It  is 
not  pretended  that  there  was  any  express  assent,  but  it  is  attempted 
to  infer  consent  from  several  facts  and  circumstances ;  among  others 
it  is  said,  that  Keyes  published  to  the  world  his  association  with  the 
firm,  and  it  was  not  contradicted  by  Charles  Tiernan.  To  this 
it  is  answered,  that  the  notice  was  at  an  obscure  place  in  the  into- 
rior  of  Alabama,  was  anonymous,  and  the  paper  is  not  shown  to 
have  been  seen  by  Tiernan,  who  resided  in  Baltimore.  Unless 
notice  be  brought  home  to  Tieman,  this  cannot  be  said  to  be  an 
act  emanating  from  him  and  giving  credit  to  Keyes,  which  would 
bind  him  as  a  partner.  Let  us  suppose  that  instead  of  proclaim- 
ing himself  the  partner  of  Tiernan,  Cuddy  &L  Co.,  he  had  given 
notice  that  he  was  associated  in  business  with  Charles  Tiernan  of 
Baltimore,  alone,  and  in  that  manner  had  accepted  bills ;  surely 
those  who  dealt  with  him  without  further  inquiry,  could  not 
render  Tiernan  accountable  as  a  partner ;  something  must  be  shown 
to  prove  that  credit  had  been  given  to  Tiernan,  and  that  he  tacitly 
acquiesced  in  that  course  of  business. 

Other  acceptances  by  Keyes,  ir.  the  name  of  the  firm,  were  paid 
by  them  in  New  Orleans  ;  but  it  is  shown  that  Charles  Tiernan 
never  was  here  until  after  the  house  had  failed.  The  payments 
were  made  by  his  partners,  and  prove  nothing  against  him. 

A  letter  was  read  in  evidence  from  Keyes  to  Luke  Tiernan  ic 
Son,  in  Baltimore,  in  which  he  appears  to  have  defined  his  post" 
Hon  in  regard  to  the  house  of  Tiernan,  Cuddy  8c  Co.  He  appears 
to  write  to  them  as  strangers.  He  says ;  ''  My  association,  as  you 
perhaps  have  been  informed,  with  the  house  of  Tiernan,  Cuddy 
&  Co.,  extended  only  to  the  business  and  cotton  consignments 
from  the  States  of  Alabama  and  Tennessee.  I  was  not  to  have  an 
interest  in  or  assume  responsibilities  for  any  other  transactions, 
and  in  this  to  be  protected  from  any  loss  or  responsibility  that 
would  reduce  my  part  of  the  profits  or  salary,  which  they  agreed 
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to  pay,  below  $3000  per  annum.'^  He  goes  on  to  complain  that 
at  the  earnest  request  of  the  house  in  New  Orleans,  he  had  involv- 
ed himself  deeply,  and  applies  for  relief. 

There  is  another  letter  from  Keyes  to  Charles  Tieman,  which 
appears  to  be  an  answer  to  one  from  the  latter,  of  the  18th  March, 
1837.  After  excusing  himself  from  returning  to  New  Orleans,  he 
continues :  "  Besides  I  do  not  consider  myself  a  mutual  partner 
in  the  house  of  Tiernan,  Cuddy  &  Co.,  or  at  all  interested  in  its 
profits  or  loss,  or  in  any  settlements  between  the  partners  of  that 
firm,  except  only  as  a  creditor  of  the  house.  It  is  now  consider* 
ably  my  debtor.  The  partnership  that  existed  between  Tieman, 
Cuddy  &  Co.,  and  myself,  was,  as  you  must  know,  a  very  limited 
one,  and  by  the  agreement  founded  upon  a  contingency.  This 
I  presume  will  be  seen  by  examining  the  article  which  also  gua- 
ranties to  me  a  salary  of  $3000  per  annum  ;  &c." 

It  is  further  shown,  that  when  Charles  Tiernan  afterwards  sued 
to  put  an  end  to  the  partnership,  he  alleged  as  one  ground  that  his 
partners  had,  without  his  consent,  taken  in  Keyes  as  a  partner  in 
the  firm. 

Upon  a  view  of  the  whole  case  we  concur  with  the  court  below, 
that  the  plaintiff  has  not  produced  sufficient  evidence  of  the  con- 
sent of  Tieman,  to  render  him  liable. 

Judgment  affirmed. 


Theodore  Bailly  Bi.anchard,  Executor,  v.  Henry  Lockett. 

Action  by  the  executor  for  the  price  of  one-third  of  a  certain  lot  pnichaaed  by  defen- 
dant, at  the  probate  sale  of  the  property  of  the  deceased ;  the  petition  alleging,  that 
the  lot  belonged  jointly  and  equally  to  the  deceased,  the  defendant,  and  a  third  per.  • 
son,  thoagh  the  title  was  in  the  name  qf  defendant ;  and,  that  it  was  sold  at  the 
sale  of  the  socceseion  by  consent  of  all  parties.  Answer,  that  thoogh  it  appeared 
by  a  counter-letter,  that  he,  defendant,  owned  only  one-third  ;  that  he  purohased 
from  the  deceased,  and  was  to  sell  the  same,  and  account  to  the  deceased  and  the 
third  joint  proprietor,  each  for  one-third,  yet  that  a  fourth  party  had  been  a  joint 
owner  with  the  decessed ;  thst  he,  defendant,  had  endorsed  notes  to  enable  the  de- 
ceased to  purchase  the  interest  of  such  foarth  party,  which  he,  defendant,  had,  after 
renewal,  to  pay,  owing  to  the  insohrency  of  the  deceased  ;  and  that  the  title  Co  the 
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whole  lot  was  made  to  him  by  deceased,  to  secure  him  against  his  endorsement, 
and  the  coiinter-letter  executed  bj  him,  in  consequence.  Plaintiff  having  produced, 
under  a  rule  taken  on  him,  the  original  notes  drawn  by  the  deceased  and  endorsed 
by  defendant,  the  books  of  the  deceased,  and  other  memoranda  in  his  possession 
relaiive  to  the  sale,  a  counter-letter  between  the  deceased  and  the  fourth  party, 
showing  the  interest  of  the  latter,  and  their  accounts  with  each  other ;  defendant 
offered  them  in  eyidence  to  sustain  the  allegations  of  his  answer.  Plaintiff  object- 
ed to  their  being  received,  on  the  ground  that  the  notes  were  not  mentioned  in  the 
counter-letter  signed  by  defendant.  Per  curiam :  Though  the  counter-letter  does 
not  speak  of  the  notes,  or  of  the  interest  of  such  fourth  party,  evidence  is  admissi- 
ble to  prove  snch  interest,  when  it  consists  of  other  written  documents  in  the  pos- 
session of  the  deceased.  Such  documents  do  not  contradict  the  counter-letter,  but 
show  another  contract  connected  with  the  first,  in  relation  to  the  same  transaction, 
in  which  all  were  partners.  Nor  can  the  evidence  be  excluded  on  the  ground  that 
the  defendant,  sued  as  a  purchaser  at  the  sale  of  the  succession,  cannot  plead  in 
compensation,  a  debt  due  to  him  by  the  deceased.  It  is  clearly  not  a  question  ol 
compensation  in  the  ordinary  sense  of  the  word. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian^  J. 

Grimaj  for  the  plaintiff,  cited  Green  v.  Davis  et  al.^  7  Mart. 
N.  S.  238,  to  show  that  the  purchaser  of  the  property  of  a  suc- 
cession cannot  offer  in  compensation,  a  debt  due  to  him  by  the 
deceased. 

MicoUf  for  the  appellant. 

BuLLARD,  J.  This  action  is  instituted  by  the  executor  of  the 
last  will  of  Theodore  Nicolet,  against  Henry  Lockett,  to  recover 
from  him,  one-third  of  the  price  of  a  city  lot,  purchased  by  him 
at  the  probate  sale  of  the  property  of  the  estate,  which  lot,  it  is 
alleged,  belonged  jointly  to  Nicolet,  Merle,  and  the  defendant 
Lockett,  although  the  title  stood  in  the  name  of  the  latter  alone, 
and  was  sold  by  consent  of  all  concerned  at  the  public  sale  of  the 
property  of  the  estate. 

The  defence  set  up  is  ;  that  although  it  appears  by  a  counter* 
letter  that  he  was  the  ostensible  owner  of  the  whole  lot,  whereas 
he  owned  only  one-third,  and  was  to  sell  the  property  and  ac- 
count to  Merle  and  Nicolet,  each  for  one-third  ;  and  that  he  ac- 
quired his  title  from  Nicolet ;  yet  one  Jules  Le  Blanc  had  been, 
in  fact,  a  joint  owner  thereof.  ^  That,  during  the  negotiation  for 
the  sale  of  the  property,  Nicolet  represented  to  him,  that,  in  order 
to  extinguish  the  interest  of  Le  Blanc,  it  was  necessary  for  him 
to  procure  the  sum  of  $10,000,  in  addition  to  the  sum  to  be  paid 
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by  Merle  and  the  defendant^  which  sum,  the  situation  of  his  af- 
fairs required,  should  be  otherwise  appropriated.  That  it  was 
thereupon  agreed,  at  the  instance  of  Nicolet,  that  the  defendant 
should  receive  the  notes  of  said  Nicolet  for  $10,000,  endorse  them, 
procure  their  discount,  and  deliver  the  proceeds  to  Nicolet*  to 
enable  him  to  pay  for  the  interest  of  Le  Blanc  in  the  property. 
That,  in  pursuance  of  this  agreemeiit,  the  notes  were  drawn,  en- 
dorsed, and  discounted,  and  the  proceeds  paid  to  Le  Blanc  to  ex- 
tinguish his  title.  That,  therefore,  the  title  to  the  whole  property 
was  made  by  Nicolet  to  the  defendant  Loekett,  for  his  security, 
and  the  counter-letter  was  given.  That,  the  notes,  the  act  of  sale, 
and  the  counter-letter  were,  and  are  only  parts  of  one  and  the 
same  contract,  and  that  Nicolet,  in  fact,  had  no  interest  since  the 
third  thus  purchased  of  Le  Blanc  was  paid  with  the  money  thus 
raised  and  advanced.  That  Nicolet  engaged  to  pay  the  endorsed 
notes  at  maturity,  and  thus  relieve  the  defendant  as  endorser;  and 
that  in  reliance  upon  said  promise  he  signed  the  counter-letter. 
Defendant  avers,  that,  in  consequence  of  the  insolvency  of  Nico- 
let, he  was  compelled  to  pay  the  notes  endorsed  by  him,  and  did 
pay  two  notes,  to  wit,  one  for  $2400,  being  one  of  those  originally 
given,  and  one  for  $4500,  being  the  first  renewal  of  one  for 
$5000 ;  and  the  notes  thus  alleged  to  have  been  paid  are  an- 
nexed to  the  answer.  The  defendant  then  alleges,  that  he  con- 
tributed $6900  in  addition  to  the  $10,000  already  paid  by  him, 
and  that  he  had  a  corresponding  interest  therein. 

On  the  trial  of  the  cause,  the  plaintiff  was  ruled  to  produce  ; 
1st.  The  original  notes,  amounting  together  to  $10,000,  drawn  by 
Nicolet  &  Co.,  and  endorsed  by  Loekett,  about  the  month  of 
March,  1837.  2d.  The  bill  book  of  Nicolet  &  Co.,  in  which  the 
notes  were  entered.  3d.  The  cash  book  of  Nicolet  &  Co.,  in 
which  the  proceeds  of  the  notes  were  credited.  4th.  All  the  en** 
tries  and  memoranda  respecting  the  sale  of  the  property  described 
in  the  petition,  and  the  notes,  and  the  book  of  accounts,  in  which 
the  same  are  entered.  6th,  The  counter-letter  between  Jules  Le 
Blanc  and  Nicolet,  showing  the  interest  of  Le  Blanc  in  the  pro- 
perty. 6th.  The  account  of  Le  Blanc  with  Nicolet  &  Co.,  em- 
bracing the  period  between  the  1st  March,  1837,  and  the  death  of 
Nicolet. 
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The  books,  notes,  and  accounts  with  Le  Blanc,  having  been 
produced  on  this  call,  the  defendant  offered  them  in  evidence  to 
prove  that  Le  Blanc  received  a  large  portion  of  the  price  of  the 
property  sold  by  Nicolet  to  the  defendant.  That  no  other  notes 
of  Nicolet  were  endorsed  by  the  defendant,  save  those  annexed  to 
his  answer,  and  those,  in  renewal  of  which,  the  same  were  given. 
That  the  notes  annexed  to  the  defendant's  answer  originated  in, 
and  were  connected  with  the  adventure  or  speculation  mentioned 
in  the  counter-letter.  This  evidence  was  objected  to  by  the  plain- 
tiff, on  the  ground  that  no  mention  of  such  notes  was  made  in  the 
coumer-letter ;  and  the  court  refused  to  admit  the  evidence,  be- 
cause the  defendant,  who  was  sued  as  purchaser  of  a  property  of 
the  succession  of  Nicolet,  cannot  offer  in  compensation  a  debt 
due  him  by  said  Nicolet  deceased.  To  this  ruling  of 'the  court 
the  defendant  took  a  bill  of  exceptions. 

The  ground  upon  which  the  Judge  excluded  the  evidence,  does 
not  appear  to  us  tenable.  This  is  clearly,  not  a  question  of  com- 
pensation, in  the  ordinary  acceptation  of  the  word.  If  Lockett 
had  carried  out  the  original  intention  of  the  parties,  by  selling  the 
property  himself,  instead  of  consenting  to  the  sale  with  the  pro- 
perty of  Nicolet's  estate,  it  is  clear,  that  he  would  have  been 
accountable  to  his  associates  for  the  proceeds.  In  the  settlement 
among  themselves,  of  the  mutual  claims  of  the  partners  against 
each  other,  he  would  have  been  authorised  to  charge  each  with 
w.hat  he  had  really  disbursed  for  his  benefit,  in  relation  to  the  ob- 
ject of  their  speculation  or  adventure.  The  balance  in  his  hands, 
after  making  such  deduction,  would  have  formed  the  fund  to  be 
divided.  It  is  worthy  of  inquiry,  whether  he  has  lost  this  right, 
by  consenting  to  a  sale  under  the  authority  of  the  Court  of  Pro- 
bates, and  becoming  himself  the  purchaser. 

»The  objection  made  by  the  counsel  is  more  specious  than  solid. 
It  is  true,  the  counter-letter  does  not  speak  of  such  notes,  or  of 
any  interest  of  Le  Blanc.  But  evidence  to  show  that  such  was 
the  fact,  when  that  evidence  results  from  other  written  docu- 
ments in  the  possession  of  Nicolet,  does  not  contradict  the  coun- 
ter-letter, but  shows  another  contract,  connected  with  the  first,  in 
relation  to  the  same  transaction,  in  which  all  were  partners. 
Without  expressing  any  opinion  as  to  the  effect  which  such  evi- 
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dence  would  produce,  and  whether  it  would  exonerate  Lockett 
from  paying  one-third  of  the  price  at  which  it  was  adjudicated  to 
him ;  we  think  that  the  evidence  was  admissible.  It  tended  to 
show  equities  between  the  parties  before  the  death  of  Nicolet ; 
and  his  creditors  had,  perhaps,  a  right,  as  it  relates  to  Lockett^ 
only  to  the  nett  proceeds  of  that  speculation.  It  was,  therefore, 
proper  to  inquire,  whether,  in  truth,  Lockett  had  paid  more  than 
his  proportion  of  the  price. 

It  is  therefore  adjudged  and  decreed,  that  the  judgment  of  the 
Parish  Court  be  reversed,  and,  that  the  case  be  remanded  for  a 
new  trial,  with  instructions  to  the  judge  not  to  reject  the  evidence 
offered,  on  the  ground  set  forth  in  the  bill  of  exceptions ;  and  that 
the  costs  of  the  appeal  be  paid  by  the  appellee. 


James  P.  McWillums  v.  John  Hagan. 


fl£  wA^^  ^^®  absence  of  any  privity  between  plaintiff  and  defendant,  a  very  strong  case  must 
be  made  oat  to  justify  the  application  of  the  maxim,  that  no  man  should  be  per- 
mitted to  enrich  himself  at  the  expense  of  another,  as  a  ground  of  recorery.  Even 
among  those  who  have  dealt  with  each  other,  one  may  sometimes  receive  the  bene- 
fit of  the  labor  or  expense  of  another  without  being  bound  to  pay  for  it,  as  where  a 
tenant  has  made  improvements  without  authority  from  his  lessor. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts^ 
J. 

MoRPHT,  J.  The  petitioner  seeks  to  recover  of  the.  defendant, 
$707  56,  for  work  and  labor  done  for  the  Union  Cotton  Press,  in 
storing  and  arranging  cotton  during  the  months  of  October,  No- 
Tember,  and  December,  1840.  He  alleges  that  the  work  was 
done  by  the  order  of  Messrs.  Huie  &  Hale,  then  in  possession  of 
and  working  said  press,  and  that  he  received  from  them  their 
hons^  or  due  bills,  for  that  amount ;  that  during  the  whole  of  this 
time,  the  defendant  had  the  legal  title  to  the  property,  and  that 
Huie  &  Hale,  were  in  possession  under  him,  in  pursuance  of  pri- 
vate arrangements  between  them,  and  that  they  continued  in  pos- 
session until  the  22d  of  December,  1840.  The  petitioner  further 
alleges,  that  the  cotton  so  stored  by  him,  was  still  at  the  press 
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when  the  defendant  took  possession  thereof  from  Huie  &  Hale, 
and  that  he  thus  procured  to  himself  all  the  bene6t  of  the  work 
and  labor  performed  by  plaintiff.  The  defendant  pleaded  the 
general  issue,  averring  that  if  plaintiff  performed  the  work,  he 
must  look  to  those  who  employed  him,  he,  defendant,  never 
having  derived  the  slightest  advantage  therefrom.  There  was  a 
judgment  below  in  favor  of  plaintiff,  from  which  the  defendant 
has^  appealed. 

The  evidence  shows  tliat  John  Hagan,  who  became  the  pur- 
chaser of  the  Union  Cotton  Press,  on  the  27th  of  October,  1840, 
at  a  Sheriff's  sale,  made  at  his  own  suit,  agreed  with  Huie 
&  Hale,  the  former  owners,  that  he  would  leave  them  in  posses- 
sion, and  would  reconvey  the  press  to  them,  upon  their  giving 
him  some  additional  security  within  a  specified  time.  That 
Huie  &  Hale,  having  failed  to  comply  with  this  agreement,  Hagan 
sold  the  property  to  Alfred  Penn,  who  took  possession  of  it  on 
the  22d  of  December  following.  That  during  this  time,  Huie  & 
Hale  received  all  the  profits  of  the  press,  employed  plaintiff  to 
arrange  and  store  cotton,  ^nd  gave  him,  now  and  then,  due  bills, 
some  of  which  they  have  paid  ;  and  that,  at  the  time  Huie  &  Hale 
were  ejected,  there  remained  in  the  press,  from  8,000  to  10,000 
bales  of  cotton  arranged  and  stored  by  the  plaintiff.  Alfred  Penn, 
the  purchaser  of  the  press,  testified,  that  when  he  bought  from 
Hagan,  he  took  into  view  the  cotton  stored  in  the  press,  and  gave 
more  for  it  on  that  account ;  and  that  it  is  customary  for  cotton, 
pressors  to  pay  for  the .  drayage,  storing,  and  arranging  of  cotton 
in  order  to  secure  the  preference  in  compressing  it.  An  admis- 
sion in  the  record  shows,  that  Huie  &.  Hale,  while  they  were 
working  the  press,  paid  a  sum  of  $8000  to  the  defendant.  It  is 
not  mentioned  on  what  account  this  sum  was  paid,  but  it  appears 
probable  that  it  was  for  their  use  and  enjoyment  of  the  press. 

Under  these  facts,  which  show  no  privity  whatever  between  the 
plaintiff  and  defendant,  we  cannot  see  any  legal  ground  on  which 
the  former  can  recover.  He  was  employed  by  Huie  &  Hale, 
while  they  were  working  the  press  for  their  own  benefit,  and  ad- 
vantage, and  on  their  own  account.  He  made  settlements  with 
'  them  from  time  to  time,  and  received  their  bons,  trusting  and 
looking  to  them  for  payment.    Without  showing  any  effort  to  re- 
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cover  from  his  employers,  or  establishing  their  insolvency,  he  now 
contends,  that  the  defendant,  as  the  owner  of  the  press,  is  liable 
for  these  bons,  because  he  has,  it  is  said,  received  the  benefit  of 
the  labor  performed  by  him,  at  the  press.     Even  if  this  circum- 
stance could  in  any  case,  be  considered  as  a  sufficient  ground  to 
recover,  the  benefit  alleged  to  have  been  received  by  Hagan,  from 
the  plaintiff's  labor,  is  by  no  means  so  apparent*     Penn  says,  to 
be  sure,  that  the  cotton  stored  in  the  press  was  taken  by  him  into 
view  virhen  he  purchased,  on  account  of  the  profits  which  might 
be  derived  from  the  compressing  of  it ;  but  it  is  not  shown  that 
the  fact  of  the  cotton  being  stored  in  the  press,  was  known  to  the 
defendant,  or  was  considered  at  all  by  him  in  the  bargain.     He 
might  not,  perhaps,  have  consented  to  sell  the  property  for  a  dollar 
less  than  the  price  he  received,  had  there  been  no  cotton  stored  in 
it.    The  profits  expected  to  be  derived  from  the  compressing  of 
the  cotton  were  uncertain,  and  contingent,  as  the  cotton  might 
have  been  shipped,  as  it  frequently  is,  without  being  compressed. 
In  the  absence  of  any  privity,  a  very  strong  case  indeed  must  be 
made  out,  to  justify  the  application  of  the  maxim,  that  no  man 
should  be  permitted  to  enrich  himself  at  the  expense  of  another, 
as  a  ground  of  recovery.    Even  among  persons  who  have  had 
dealings  with  each  other,  one  of  them  may  sometimes  receive  the 
benefit  of  the  labor  or  expense  made  by  the  other,  without  being 
bound  to  pay  for  it.    The  owner  of  a  house,  for  instance,  is  not 
bound  to  pay  for  improvements  which  it  may  have  suited  the 
interest  or  convenience  of  a  lessee  to  make,  if  unauthorized  by 
him,  although  such  improvements  may  have  enhanced  the  value 
of  the  property.    Were  it  otherwise,  a  maxim  so  replete  in  itself, 
with  natural  equity,  might  lead  to  the  greatest  injustice.     In  the 
present  case,  we  are  of  opinion,  that  tlie  plaintiff  must  look  for 
remuneration  to  those  who  employed  him,  and  that  he  cannot  seek 
payment  from  one  who  did  not  order  his  services,  and  who  is  not 
even  clearly  shown  to  have  been  benefited  by  them. 

It  is  therefore  ordered  that  the  judgment  of  the  Commercial 
Court  be  reversed,  and  that  ours  be  for  the  defendant,  with  costs 
in  both  courts. 

Bradfordy  for  the  plaintiffs 

C.  M.  Jones,  for  the  appellant. 
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Emile  Barthe  v.  Elisee  Leon  Bernard,  Agent. 

No  appeal  will  lie  to  the  Sapreme  Court  from  any  decision  of  the  Presiding  Judge  of 
the  City  Court  of  New  Orleans,  in  a  case  originally  instituted  before  an  Associate 
Judge  of  that  court. 

Appeal  from  the  City  Court  of  New  Orleans,  Duvigneaudf  J. 

Barthe,  pro  SB. 

Bodin  and  /.  Seghers^  for  the  appellant. 

Martin,  J.  During  March,  1841,  Bernard,  agent  of  Boismag- 
ny,  obtained  a  rule  on  the  Presiding  Judge  of  the  City  Court,  to 
show  cause  why  a  mandamus  should  not  issue,  commanding  him 
to  grant  an  appeal  to  the  applicant,  from  a  judgment  obtained  by 
Barthe,  affirming  eight  judgments,  rendered  by  an  Associate  Jus- 
tice, against  the  applicant.  The  Judge  having  shown  cause,  the 
rule  was  discharged  in  April  following.  A  few  days  after,  we  re- 
considered our  decision  and  made  the  rule  absolute,  but  declared 
that  we  would  listen  to  the  appellee  upon  the  question  of  the  juris- 
diction cf  this  court,  if  he  thought  fit  to  urge  a  plea  thereto.  The 
Presiding  Judge  has  granted  the  appeal,  and  the  appellee  has  urg- 
ed tlie  plea  to  our  jurisdiction.  The  plea  must  be  sustained : 
Ist  On  the  ground,  on  which  we  discharged  the  rule,  to  wit,  that 
appeals  from  the  judgments  of  an  Associate  Justice,  must  termi- 
nate in  the  court  of  the  Presiding  Judge.  2d.  That  the  eight 
judgments  of  sixty  dollars  each,  not  having  been  consolidated, 
there  is  not  a  judgment  for  four  hundred  and  eighty  dollars,  as 
urged  by  the  appellant,  but  eight  several  ones  for  a  sum  below 
that  on  which  a  resort  for  relief  may  be  had  to  us. 

Appeal  dismissed. 
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The  Inhabitants  of  the  Parish  of  New  Orleans  v.  Charles 

F.  HozEYy  late  Sheriff,  and  others. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts,  J. 

MoRPHT,  J.  This  case  was  before  us  last  year  on  the  appeal 
of  several  of  die  sureties  of  Hozey.  2  Robinson,  552.  Another 
of  the  sureties,  J.  M.  Bach,  and  the  Ex-Sheriff,  have  now  appealed, 
and  we  are  called  upon  to  examine  the  judgment  below  as  it  con- 
cerns them«  The  same  reasoning  which  led  to  the  reversal  of  the 
judgment  against  the  other  sureties  applies  equally  to  Bach,  and 
the  same  result  must  follow.  The  counsel  for  the  Ex-Sheriff  in- 
sisted that  the  exception  taken  by  him  to  the  appointmentof  a  ju* 
dicial  sequestrator,  ought  to  have  prevailed.  Whatever  may  have 
been  our  opinion  of  the  propriety  of  granting  a  sequestration  in 
the  case,  so  far  as  it  concerns  the  other  creditors  of  Hozey,  we 
think  he  has  no  just  right  to  complain.  The  showing  made  by  the 
plaintiffs  was  such,  as  made  it  proper  to  resort  to  such  a  conserv* 
atory  measure  to  protect  the  rights  of  the  Parish  Treasury.  Judg- 
ment was  finally  rendered  against  Hozey,  for  $8873  36,  arrear- 
ages of  parish  taxes ;  for  $3000,  for  taxes  on  suits  ;  and  for  $1485, 
for  amount  of  fines,  making  in  all  $13,358  06.  We  shall  proceed 
to  consider  this  judgment  by  examining  separately  the  three  items 
of  the  plaintiff's  claim  against  the  late  sheriff. 

I.  The  Judge  properly  allowed  a  credit  for  the  amount  of  tax 
receipts  acknowledged  by  F.  Buisson,  the  sequestrator,  to  be 
in  his  possession,  and  reduced  the  amount  claimed  on  this  head 
to $8873  06 

But  he  entirely  overlooked  an  admission  to  be  found 
both  in  the  petition  and  account  annexed  to  it,  that 
Hozey  had  paid  them  on  account.         .  $4978  25 

To  this  credit  must  be  added  several  bills 
paid  by  him  and  chargeable  to  the  parish, 
amounting  together  to    .         •         .        .         993  00  5985  25 


Thus  reducing  the  amount  due  for  parish  taxes  to       $2868  81 
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II.  The  item  of  $1465,  for  fines  imposed  on  jurors  in  the  Parish 
Court,  is  unsupported  by  any  legal  evidence.  Annexed  to  the 
petition,  and  signed  by  the  Parish  Treasurer,  is  a  statement  of 
fines  to  that  amount,  said  to  have  been  made  out  according  to  lists 
transmitted  to  the  Treasurer  by  the  Clerk  of  the  court ;  but  on  the 
trial  below  no  evidence  was  offered  to  show  that  either  of  the  lists 
required  by  law,  was  ever  certified  by  the  Clerk  and  transmitted 
to  the  Sheriff  and  the  Treasurer.  No  warrant,  or  certified  state- 
ment of  the  fines  appears  to  have  been  placed  in  the  hands  of  the 
Sheriff  which  could  enable  him  to  collect  them ;  nor  have  the 
plaintiffs  produced  the  voucher,  which  was  necessary  to  prosecute 
that  officer.     B.  &  C.'s  Dig.  779  and  780. 

III.  Of  the  amount  claimed  for  taxes  on  suits  in  the  first  Judi- 
cial District  Court,  the  Parish  Court,  and  the  Commercial  Court' 
the  Judge  has  allowed  only  $3000,  and  the  plaintiffs  have  not 
prayed  that  the  judgment  be  amended  on  this  head.  As  no  evidence 
was  adduced  on  the  trial  that  any  lists  or  statements  of  these 
taxes,  certified  by  the  clerks  of  these  courts,  were  ever  furnished  to 
the  Sheriff,  the  Judge,  we  apprehend,  made  this  allowance  on  the 
testimony  of  the  late  Sheriff's  deputy,  who  testified  that  Hozey 
used  every  exertion  to  have  the  taxes  on  suits  collected,  but  could 
not  recover  more  than  $3000.  But  this  witness,  in  another  part  of 
the  record,  furnished  in  writing  a  more  definite  statement  of  these 
collections,  and  put  them  down  at  the  precise  sum  of     $2285  00 

This  statement  also  shows  that  the  actual  amount  paid 
out  by 'Hozey,  in  the  salaries  of  Judges,  and  in  the  ex- 
penses of  the  courts,  chargeable  by  law  upon  this  fund., 
and  provedjby  proper  vouchers  in  the  record,  is        .         2083  50 


Leaving  only  a  balance  of       .        .        .  .    $201  56 

Which  being  added  to  the  unpaid  amount  of  Parish 
taxes 2868  81 


Makes  the  sum  of        .        ,        .         .        .        .     $3070  31 

For  which  only  judgment  must  be  giveiK 

It  is  therefore  ordered,  that  the  judgment  of  the  Commercial 
Court  be  reversed  ;  that  as  relates  to  the  surety  J.  M.  Bach,  there 
be  a  judgment  for  him  as  in  case  of  nonsuit,  with  costs  in  both 
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courts  ;  and  that  the  plaintiffs  do  recover  from  Charles  F.  Hozey, 
three  thousand  and  seventy  dollars  and  thirty-one  cents,  with  costs 
below,  those  of  this  appeal  to  be  borne  by  the  appellees. 

Morel  and  Eyma,  for  the  plaintiffs. 

Lockett  and  Miam^  for  the  appellants. 


Benjamin  C.  Clark  and  another  t;.  Peter  Laidlaw. 

Where  the  record  cootains  no  italement  of  facta,  bUl  of  ezceptionn,  or  aoMgn- 
ment  of  errors,  and  it  appears  from  a  certificate  of  the  clerk  on  the  return  of  a  car- 
tiarari  that  the  evidence  of  a  witness  examined  below,  not  taken  down  in  writing, 
cannot  be  included  in  the  record,  the  appeal  most' be  dismissed. 

■ 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts,  J. 

Lockett  and  MicoUy  for  the  plaintiffs,  moved  to  dismiss  this 
appeal  on  the  ground  that  the  certificate  of  the  Clerk  of  the  court 
below,  showed  that  the  testimony  of  a  witness  examined  on  the 
trial  had  not  been  reduced  to  writing,  and  could  not  be  included 
in  the  record  ;  there  being  no  statement  of  facts,  bill  of  exceptions 
or  assignment  of  errors. 

Carter^  for  the  appellant. 

Martin,  J.  The  plaintiffs  and  appellees  discovered  that  the 
testimony  of  Bedford,  a  witness  examined  below,  was  not  in  the 
transcript;  the  appellant  obtained  a  certiorari^  on  which  the 
Clerk  returned  that  the  testimony  had  not  been  reduced  to  writing. 
The  record  shows  that  the  judgment  was  given  partly  on  the  tes- 
timony of  Bedford,  which  does  not  appear  to  have  been  transcrib- 
ed, although  the  Clerk  certified  that  he  was  sworn  and  examined. 
The  Judge,  however,  has  certified  tliat  the  record  contains,  ''  all 
the  evidence  adduced  by  the  parties.^  The  plaintiffs,  on  this 
have  demanded  the  dismissal  of  the  appeal.  Those  who  seek  re- 
lief at  our  hands  must  take  care  to  bring  before  us  all  the  evidence 
given  below.  If  they  do  not,  we  cannot  review  the  judgment  they 
complain  of. 

Appeal  dismissed. 
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Amaron  Lbdoux  and  another  v,  James  Armor.  ,,fr  mj 

Where  several  thin^  sold  together,  e,  g,  so  manj  coils  of  bale  rope,  are  independent 
of  each  other,  not  forming  a  whole,  and  their  value  is  not  increased  by  their  onion, 
a  redhibitorr  action  will  lie  only  for  the  things  found  defective,  and  the  contract 
most  be  carried  into  eflbct  as  to  the  rest.  Such  is  the  clear  inference  from  art. 
S518  of  the  CivQ  Code. 

In  the  absence  of  any  expression  of  legislative  will,  proof  of  its  being  the  commercial 
custom  of  a  particular  place  as  to  certain  articles,  to  take  back  the  whole  lot  sold, 
and  to  restore  the  price  on  the  discovery  of  any  portion  being  defective,  would  be 
entitled  to  some  weight,  if  shown  to  liave  existed  long  enough  to  have  become 
generally  known,  and  to  warrant  the  presumption  that  contracts  were  made  in  re- 
lation to  it ;  but  where  the  law  has  provided  a  rule,  no  customs  of  any  set  of  men 
can  have  a  foree  paramount  to  the  law. 

Pending  an  action  for  the  rescission  of  a  sale,  vendees  sold  the  article  which  was  the 
subject  of  the  contract,  without  the  consent  of  defendant,  or  any  order  of  court. 
Held,  that  the  return  of  the  thing  sold  is  indispensable  to  a  recovery  in  any  redhibi^ 
tory  action,  and  that  by  such  sale  the  plaintiffs  disabled  themselves  from  recover- 
ing. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts, 
J.  Plaintiffs  purchased  from  the  defendant  a  number  of  coils  of 
bale  rope,  a  part  of  which  proving  to  be  of  an  inferior  quality,  or 
materially  damaged,  they  instituted  the  present  action  to  obtain  a 
rescission  of  the  sale ;  and  the  only  question  presented  by  the 
record  is,  whether,  in  consequence  of  the  bad  qualiiy  of  a  part  of 
the  coils,  the  vendees  have  a  right  to  rescind  the  whole  contract. 
The  judge  below  thought  not,  and  from  his  decision  the  plaintiffs 
have  appealed. 

L.  JaniUy  for  the  appellants.  The  evidence  offered  by  plain- 
tiffs to  prove  the  commercial  usage  of  New  Orleans,  in  regard  to 
sales  of  bale  rope,  should  have  been  received.  2  Troplong,  Vente, 
p.  1 1 ,  no.  549.  ^*  Un  marchand  qui  achete  des  pieces  de  siamoise 
(nankin)  pent  ensuite  fairs  annuller  son  marches  s^il  y  decouvre 
des  vices  lors  de  raunageP  Dalloz,  Dictionnaire,  vol.  3,  p.  9. 
no.  292.  In  3  Rawle,  101,  it  was  held  that  evidence  was  admis- 
sible to  prove  that  by  custom  or  usage  in  Philadelphia,  the  seller 
of  cotton  is  answerable  to  the  buyer  for  any  latent  defect,  though 
ther6  be  neither  fraud  nor  warranty.  In  this  case,  a  part  of  a  lot 
of  fifty  bales  of  cotton  was  damaged,  and  the  whole  sale  was  re- 
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scinded.  In  doubtful  cases,  proof  of  usage  should  be  admitted. 
"  Si  les  usages  sont  Qontradictoire  an  doit  decider  enfaveur  du 
debiteurP  3  Dalioz,  Diclionn.  p.  490,  No.  722.  6  Toullier,  No. 
319.  The  sale  was  by  sample  ;  and  the  defects  are  not  apparent 
ones.  "  Dans  unefoule  de  cas"  says  Duranton,  vol.  16,  p.  339, 
"wn  vice  pent  etre  apparent  par  lui-m&me,  et  cependant,  a  raison 
de  telle  ou  telle  cireonstance^  il  est  possible  quHl  n^ait  pu  etre 
connu  de  Vacheteur,  Tel  serait  le  cas  ou  la  chose  rCetait  pas 
sous  ses  yeux  au  moment  du  contrat ;  tel  est  le  cas  a  '■  si  oit  elle 
etait  dans  un  magasin  fort  obscur,  ou  placee  sous  d'autres  mar- 
chandiseSy  ce  qui  ne  permettait  'pas  ^  Vacheteur  de  Vexaminer 
commodement  et  sous  toutes  ses  facesy  achetant  ainsi  de  confix 
ance."  No  article  of  merchandize  is  more  analogous  to  that 
which  gave  rise  to  this  contest,  than  cotton  in  bales  ;  and  in  the 
case  of  Boorman  v.  Jenkins,  13  Wendell,  246,  it  was  held,  that 
every  sale  of  packed  cotton  is,  by  usage,  a  sale  by  sample,  and 
per  se  a  warranty,  and  the  rule  caveat  emptor  does  not  apply. 

Cooley,  on  the  same  side,  to  show  that  the  lower  court  erred  in 
rejecting  evidence  of  the  custom,  cited,  Civil  Code,  arts.  1897, 
1958,  1959,  1961.  16  Duranton,  No.  529.  Journal  du  Palais, 
vol.  20,  p,  954.  (Cour  Royale  de  Caen,  22  Nov.  1826.)  Plain- 
tiffs would  not  have  purchased  at  all,  had  they  been  aware  that 
the  defects  existed  ;  the  sale  should,  consequently,  be  rescinded. 
Civ.  Code,  arts.  2496,  2497,  2507,  2509.  Williams  v.  itfiZ/ar, 
9  La.  132.  It  must  be  rescinded  in  toto.  Civil  Code,  arts. 
2518»  2521,  2487.  Journal  du  Palais,  vol.  5,  no.  506.  Merlin, 
D.  de  J.  verba  Redhibitoire,  No.  11.  The  defects  in  the  rope 
were  not  apparent.  Civ.  Code,  art.  2497.  16  Duranton,  310, 
and  Miller  v.  WUliamsiy  cited  above. 

h.  Peirce,  for  the  defendant,  contended  that  the  sale  could, 
under  no  circumstances,  be  entirely  rescinded.  Civil  Code,  art. 
2518. 

C.  M.  Jones  and  Benjamin,  for  the  parties  cited  in  warranty. 

MoRPHY,  J.  The  petitioners  seek  to  rescind  the  sale  of  401 
coils  of  bale  rope,  which  they  bought  of  the  defendant  on  the  2d 
of  September,  1840,  at  the  rate  of  twelve  and  one-half  cents  per 
pound,  making  a  sum  of  $5,872  62,  for  which  they  gave  their  two 
promissory  notes  of  $2,936  3  Leach,  payable  four  months  after 


MAY,  1843.  383 


Ledouz  and  another  ▼.  Armor. 


date.     They  represent,  in  substance,  that  the  rope  was  bought 
upon  a  sample  of  it  left  by  the  defendant  at  the  store  of  Layet  &. 
Amelung,  his  agents.    That  shortly  after  their  purchase,  they 
sent  a  few  coils  of  this  rope  to  some  of  their  friends  and  cus- 
tomers in  the  country,  but  that  the  same  was  immediately  re- 
turned to  them  as  being  of  bad  quality,  and  too  defective  for  the 
purpose  for  which  it  was  intended,  to  wit«  the  baling  of  cotton. 
That  they  then  had  some  of  this  rope  tried  in  various  cotton 
presses,  after  giving  the  defendant  notice  thereof,  and  that  it  was 
found,  both  by  the  trial  at  the  cotton  presses,  and  by  separately 
opening  and  examining  many  coils,  that  notwithstanding  its  decep- 
tive appearance,  nearly  the  whole  of  this  rope  was  either  twice 
laid,  rotten,  or  otherwise  damaged,  and  so  packed  as  to  conceal  as 
much  as  possible  its  defects.     They  further  represent,  that  the  de- 
fects of  this  rope  were  not  apparent,  and  that  owing  to  the  nature 
of  the  article,  and  the  manner  of  packing  it,  it  is  neither  customary 
nor  practicable,  to  institute  such  a  minute  inquiry  on  the  purchase 
of  a  large  lot  of  bale  rope,  as  will  bring  such  defects  to  light,  and 
that  by  the  mercantile  custom  of  New   Orleans,  the  sale  of  a 
parcel  of  that  article  is  considered  as  null  and  void,  if  a  large  pro- 
portion, though  not  the  whole  of  it,  be  of  bad  quality ;  that  in 
September  last,  they  offered  to  return  the  whole  lot  of  this  rope 
to  the  defendant,  and  claimed  of  him  the  restitution  of  their  notes, 
but  that  he  refused  so  to  do ;  and  that  since  then,  to  wit,  on  the 
5th  of  January  ensuing,  they  were  obliged  to  pay  one  of  their 
notes  which  had  been  negoiiated  by  the  defendant,  but  that  the 
other  one  is  siill  under  protest  in  his  hands.     They  pray  that  the 
sale  of  the  rope  may  be  rescinded,  and  that  Armor  be  decreed  to 
return  to  them  their  unpaid  note  of  $2,936  31,  and  to  reimburse 
to  them  an  equal  amount  for  the  note  paid  by  them,  with  interest, 
&c.    The  defendant  admitted  the  sale,  but  denied  all  the  other 
allegations  of  the  petition.    He  further  averred  that  he  had  him- 
self, purchased  the  rope  from  Samuel  Bell  and  A.  H.  Wallace  Sc 
Co.,  and  called  them  in  warranty.    He  moreover  claimed  in  re* 
convention,  the  payment  of  the  note  of  $2936  31,  still  in  his  pos- 
session.   The  warrantors  pleaded  the  general  issue.    The  Judge 
below  being  of  opinion  that  the  petitioners  were  not  entitled  to  a 
rescission  of  the  whole  contract,  and  not  finding  the  evidence  such 
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as  to  enable  him  to  pronounce  satisfactorily  upon  their  rights, 
decreed  that  the  plaintiffs  should  pay  to  the  defendant,  the  sum 
claimed  in  reconvention,  but  reserved  to  them  their  claim  for  a 
rescission  of  the  contract,  or  a  diminution  of  the  price  on  such 
portion  of  the  rope  as  may  be  proved  to  be  unmerchantable.  A 
motion  for  a  new  trial  was  made  by  the  plaintiffs,  during  the  pen- 
tlency  of  which  they  caused  all  the  rope,  which  they  had  kept 
until  then  in  their  store,  to  be  sold  at  auction,  after  giving  notice 
of  the  sale  to  the  defendant  and  warrantors.  The  parties  then 
appear  to  have  submitted  the  cause  anew  to  the  judge,  to  be 
finally  adjudicated  upon,  after  having  introduced  some  additional 
evidence  in  relation  to  the  sale  which  had  taken  place.  The 
judge,  thereupon,  allowed  the  plaintilBfs  a  reduction  of  the  price, 
which  being  found  insufficient,  this  appeal  was  taken. 

The  evidence  adduced,  on  the  first  hearing  of  this  cause  below , 
clearly  established  that  a  considerable  portion  of  the  rope  which 
the  plaintifis  had  purchased,  was  of  bad  quality,  and  some  of  it  al* 
together  unfit  for  the  purpose  for  which  it  was  intended ;  but  it 
also  showed  that  the  lot  contained  a  quantity,  not  exactly  ascer* 
tained,  of  good  and  merchantable  rope.  Had  the  plaintiffs  sepa- 
rated the  sound  rope  from  that  which  was  defective,  and  confined 
their  claim  for  redhibition,  or  a  reduction  of  the  price,  to  that  por- 
tion of  the  goods  which  as  unmerchantable,  they  would  hav« 
had  no  difficulty  in  their  way.  The  record  even  shows,  that  had 
they  not  misconceived  the  extent  of  their  legal  rights,  they  might 
have  obtained  justice,  without  engaging  in  the  long  and  unprofita- 
ble litigation  which  has  brought  them  before  us.  Upon  their  first 
complaint  to  the  defendant,  Samuel  Bell,  who  had  sold  to  the  lat- 
ter 268  coils  of  the  rope,  offered  to  exchange  good  rope  for  an 
equal  quantity  of  any  sold  by  him  that  would  be  pronounced  by  a 
competent  judge  of  the  article,  not  to  be  sound  rope.  But  the 
plaintifis,  conceiving  that  they  had  a  right  to  insist  upon  a  rescis- 
sion of  the  whole  purchase,  instituted  in  the  Parish  Court,  in  Sep- 
tember, 1840,  a  redliibitory  suit  which  they  discontinued  several 
months  after ;  and  then  brought  the  present  action,  in  which  they 
again  contend  for  the  rescission  of  the  sale  in  toto.  The  main 
question  then,  and  perhaps  the  only  one  which  this  case  presents, 
is,  whether  in  consequence  of  the  bad  quality  of  a  certain  iaumber 
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of  the  coils  of  rope  by  them  purchased,  they  are  entitled  to  have 
the  whole  contract  annulled.  Our  law  is  explicit  on  this  subject. 
It  provides,  (Civil  Code,  art.  2518,)  that  '^  the  redhibitory  vice  of 
one  of  several  things  sold  together  gives  rise  to  the  redhibition  of 
all,  if  the  things  were  matched,  as  a  pair  of  horses,  or  a  yoke  of 
oxen.''  From  this  provisl^on  the  inference  is  clear  that  if  the 
several  things  sold  together  are  independent  of  each  other,  and  do 
not  form  a  whole,  and  if  the  value  of  each  thing  is  not  increased 
by  its  union  with  the  rest,  a  redhibitory  action  can  be  maintained 
only  for  those  things  which  are  found  defective,  and  that  the  con« 
tract  must  stand  and  be  carried  into  effect  in  relation  to  the  others. 
6  Mart,  696.  3  lb.  N.  S.  100.  Polhier,  De  la  Vente,  Nos.  226, 
227,  228.  But  it  is  said,  that  there  exists  a  custom,  or  commer- 
cial usage  in  New  Orleans,  which  authorizes  the  purchaser  of  a 
large  quantity  of  rope  to  return  the  whole  parcel  to  the  seller  and 
receive  back  his  money,  if  he  discovers  that  a  part  of  it  is  defec^ 
tive.  In  the  absence  of  any  expression  of  legislative  will  on  the 
subject,  such  a  custom  or  usage  would  have  been  entitled  to  some 
weight,  provided  it  had  existed  a  sufficient  length  of  time  to  have 
become  generally  known,  and  to  warrant  the  presumption  that 
contracts  were  made  in  relation  to  it.  But  where  the  law  is  ex« 
press,  no  man  or  set  of  men  can  create  a  custom  for  their  own  be- 
nefit or  convenience,  and  give  to  that  custom  a  force  paramount 
to  that  of  the  law.  12  Mart.  26.  6  lb.  N.  S.  528. 567.  3  La. 
894.  7  La.  528.  The  Judge,  therefore,  properly  refused  to  hear 
testimony  tending  to  show  the  prevalence  of  any  such  commercial 
usage.  The  custom  is  said  to  have  sprung  from  the  impossibility 
of  distinguishing  the  good  from  the  bad  rope  in  the  purchase  of  a 
large  lot,  by  reason  of  the  deceptive  appearance  of  the  article. 
This  may  be  true,  on  the  cursory  examination  usually  made  at  the 
lime  of  a  sale,  especially  when  samples  are  exhibited.  But  if,  after 
the  purchase  it  is  discovered,  that  there  are  in  the  lot  some  portions 
defective  and  unmerchantable,  we  cannot  believe  it  itnpossible,  or 
even  very  difficult,  upon  a  close  inspection,  to  separate  the  good  rope 
from  the  bad ;  and  the  testimony  in  this  very  case  shows  that  it  is  in 
no  wise  impracticable.  More  than  one  year  after  the  sale  to  the  plain- 
tiffs, Taylor  and  Jonau,  two  of  their  witnesses,  examined  every  coil 
of  the  rope  separately,  and  found  that  there  was  rope  of  three  quali* 
Vol.  IV.  49 
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ties,  77  coils  of  good  merchantable  rope,  48  coils  doubtful,  and  250 
coils  of  bad  rope.     Had  the  plaintiffs  given  evidence  of  the  value 
of  the  damaged  rope,  made  an  actual  separation  of  the  good  from 
the  bad,  and  proved  the  weight  of  the  bale,  the  judge  below  could 
have  either  annulled  the  sale  of  the  defective  coils,  or  allowed  a 
reduction  of  the  price  according  to  the  evidence ;  but,  pertinacious- 
ly insisting  upon  a  rescission  of  the  whole  contract,  they  thought 
it  sufficient  for  their  purpose  to  prove  generally,  that  a  considera- 
ble portion  of  the  lot  was  defective.    Having  kept  the  rope  until 
then  in  iheir  store,  the  plaintiffs  had  it  yet  in  their  power  to  obtain 
relief,  either,  by  a  new  trial,  or  perhaps  by  an  appeal ;  but  by 
yielding,  as  they  say  they  did,  to  the  suggestions  of  the  inferior 
Judge,  and  selling  the  rope,  they  have  disabled  themselves  from 
returning  the  thing  sold  to  the  sellers,  which  is  one  of  the  indis- 
pensable requisites  in  every  case  of  redhibition.    It  does  not  even 
satisfactorily  appear  that  this  sale  was  made  by  consent.     It  is 
true  that  they  gave  notice  to  the  defendant,  and  his  warrantors,  of 
their  intention  to  sell ;  but  the  defendants  made  no  answer,  ex- 
cept one  of  them,  Mr.  Samuel  Bell,  who  objected  to  the  terms  of 
the  sale,  and  protested  against  such  a  sale  being  considered  a  test 
of  the  value  of  the  rope,  for  which  he  held  himself  in  no  manner 
bound  to  them.     This  rather  threw  upon  the  plaintiffs  the  respon- 
sibility  of  the  correctness  of  the  course  they  were  pursuing.    The 
sale  took  place  on  the  15th  of  December,  1841,  at  which  time  it 
appears  that  there  had  been  a  considerable  decline  in  the  Talue  of 
the  article,  and  it  was  made  under  a  classification  of  four  different 
qualities.    At  this  sale  the  plaintiffs  bought  in  themselves  one 
hundred  coils,  which  were  considered  as  the  best.   They  paid  six  and 
half  cents  per  pound  for  the  first  fifty  coils.    This  price  appears  to 
have  been  the  market  price  of  sound  rope  at  that  time,  for  two  lots 
of  good  and  merchantable  rope,  warranted  as  such,  which  were 
sold^one  on  the  same  day,  and  the  other  a  few  days  after,  brought 
only  six  and  half  cents  per  pound.    The  second  quality  of  this 
rope  sold  for  six  cents,  the  third  at  five  cents  and  seven-eights  and 
the  fourth  at  five  cents  per  pound.     The  slight  difference  between 
these  several  prices  renders  it  probable  that  there  was  not,  between 
the  different  qualities  of  rope,  such  a  great  difference  as  that  re- 
presented by  Thompson  and  Jonau.     Having  no  evidence  before 
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him  of  the  vahie  of  the  damaged  or  inferior  coils  of  rope,  the 
Judge  below  adopted  the  public  sale  as  his  guide  in  determining 
the  reduction  of  price  to  be  allowed  the  plaintiffs.    He  according- 
ly made  no  reduction  on  one-third  of  the  rope,  which  was  about 
the  quantity  purchased  of  Wallace  ic  Co.,  and  which  is  proved  to 
have  been  sound.    On  the  next  third  he  allowed  a  reduction  of 
fifteen  per  cent,  on  the  original  price,  and  on  the  balance  twenty- 
five  per  cent.     Under  the  peculiar  circumstances  of  this  case  we 
cannot  say  that  the  Judge  erred.    If  the  plaintiffs  have  not  obtain- 
ed the  full  measure  of  indemnity  to  which  they  were  perhaps  ori- 
ginally entitled,  they  must  blame  for  it  no  one  but  themselves. 
By  persisting  throughout  in  their  own  view  of  the  extent  of  their 
right,  they  have  so  acted  as  to  place  it  out  of  the  power  of  the 
Judge  to  grant  them  either  a  rescission  of  the  contract  for  any 
portion  of  the  goods,  or  such  a  reduction  of  the  price  as,  under 
tlie  facts  of  their  case,  they  might  otherwise  have  obtained.     1 
Mart.  N.  S.  317.    Pothier,  De  la  Vente,  Nos.  217, 222.     6  Trop- 
long,  Vente.    2  Ve.  No.  567.     No  appeal  has  been  taken  by  the 
defendant  from  the  judgment  rendered  in  favor  of  the  warrantors. 

Judgment  affirmed^ 


The   New  Orleans   Gas   Light   and   Banking   Company  v. 

John  B.  Allen. 

Where  the  parchaier  at  a  Sheriff'a  tale,  ahows  a  judgmenti  execution,  and  aale,  the 
preaamption  omnia  rede  ado,  will  ariae  in  hia  iaTor.  It  ia  for  the  opponent,  who 
aeeka  to  annul  the  aale,  to  deatzoy  this  preaumptioOt  hj  piopf  of  auch  iiregnlari^iea 
aa  moat  vitiate  the  proceedings. 

The  porchasers  of  property  subject  to  a  mortgage  with  the  pact  de  non,  aUeiutndo, 
are  not  entitled  to  notice  of  an  order  of  seizure  and  sale.  The  property  ia  liable 
to  be  sold  aa  if  still  in  possession  of  the  original  mortgagor. 

The  statement  in  the  retom  of  a  Sheriff  on  an  order  of  aeiziire  ant}  aale,  ia  frima 
fade  evidence  of  the  advertlaementa  and  appraiaemenu  required  by  law. 

Appeal  from  the  District  Court  of  the  First  District,  BtLcha- 
nany  J. 
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G.  Strawbridge^  for  the  plaintiffs. 

Josephs^  curator  ad  koc^  for  the  defendant. 

Schmidt^  for  the  opponent. 

BuLLARD,  J,  Leeph  having  purchased  at  Sheriff's  sale  a  city 
lot,  sold  under  an  order  of  seizure  issued  upon  a  mortgage  given 
by  Allen  to  Hodge,  and  by  the  latter  transferred  to  the  Gas 
Light  and  Banking  Company,  (which  act  of  mortgage  contained 
the  pact  de  non  cdienandOf)  Justamond,  who  had  purchased  the 
property  of  Allen  subject  to  the  pact,  opposed  the  homologation 
of  the  Sheriff's  sale  at  the  hearing  of  the  monition,  on  the  follow- 
ing grounds : 

1st.  Because  Allen,  the  original  mortgagor,  was  neither  legally 
cited  nor  represented. 

2d.  Because  no  notice  of  the  seizure  was  given  either  to  the 
opponent,  or  to  Florance  ^  Co.,  although  the  bank  well  knew 
that  he  and  Florance  d(  Co.  had  purchased  the  property. 

dd.  Because  the  seizure  and  sale  were  not  made,  and  not  ad* 
vertised  according  to  law. 

4th.  Because  the  property  was  not  legally  and  properly  ap- 
praised before  the  sale. 

5th.  That  the  whole  proceedings  were  illegal,  because  they  au* 
thorized  and  caused  the  whole  property  to  be  sold  for  cash,  when 
it  should  have  ordered  the  sale  to  be  made  for  a  sum  sufficient  in 
cash,  to  satisfy  the  claim  of  the  Gas  Bank,  and  the  balance  on 
such  terms  of  credit  as  might  suit  the  owner  of  the  property. 

6th.  Because  the  rights  and  interests  of  the  opponent  have 
been  sacrificed,  without  affording  him  an  opportunity  of  being 
beard,  or  of  defending  himself. 

These  several  grounds  of  opposition  were  overruled,  the  sale  ho- 
mologated, and  the  opponent  has  appealed. 

The  Sheriff's  sale  being  admitted  to  have  been  made  in  pursu* 
ance  of  the  order  of  seizure  and  sale  contained  in  the  record,  the 
purchaser  must  be  held  to  have  acquired  a  good  title,  unless  the 
opponent  shows  the  absence  of  some  essential  forms.  The  bur* 
den  of  proof  is  upon  him.  The  purchaser  having  exhibited  a 
Midgment,  execution,  and  sale,  the  presumption  arises  in  his  fa^ 
vor,  omnia  recte  acta.    It  is  for  the  opponent  seeking  to  annul 
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the  sale,  to  destroy  this  presumption  by  proof  of  such  irregulari- 
ties as  would  vitiate  the  procedings.    8  La.  321 . 

I.  The  first  objection  appears  to  us  not  sustained.  Allen,  it  is 
shown  by  the  record,  was  represented  as  an  absentee  by  counsel 
appointed  for  that  purpose.  It  is  not  shown  that  he  was  present, 
and  we  must  presume  that  the  court  acted  upon  proper  grounds. 

II.  The  second  ground  is  untenable.  The  purchase  by  Justa- 
mond  and  Florance  &  Co.,  ha?ing  been  made  subject  to  the  pact 
de  non  alienando^  they  were  not  entitled  to  any  notice.  The  pro- 
perty was  liable  to  be  sold  as  if  still  in  possession  of  Allen,  the 
original  mortgagor. 

III.  The  Sheriff's  return  on  the  order  of  seizure  and  sale 
shows  that  the  seizure  was  made  in  May,  and  that,  after  due  ad- 
vertisements and  appraisements,  the  property  was  sold  on  the  fifth 
of  September  following.  The  parties  appear  to  have  been  satis- 
fied with  this  return  of  the  Sheriff,  which  in  prima  facie  evidence 
of  legal  notices  having  been  given. 

IV.  The  same  remark  applies  to  the  want  of  an  appraisement. 

V.  It  is  a  suflScient  answer  to  the  fifth  ground  of  opposition, 
that  the  whole  property  was  liable  to  be  seized  and  sold,  inas« 
much  as  the  whole  was  mortgaged  ;  and,  even  admitting  the  right 
of  the  defendant  in  the  hypothecary  proceeding  to  sell  only  so 
much  as  might  be  necessary  to  raise  the  sum  due,  or  to  sell  for  a 
balance  on  terms  of  credit,  yet  such  right  was  not  insisted  on 
in  the  present  case,  and  the  opponent  has  no  just  reason  to  com* 
plain. 

VI.  The  opponent  cannot  complain  that  he  had  no  opportunity 
to  defend  his  interests  and  rights.  He  had  identified  himself  with 
the  mortgagor  by  purchasing  subject  to  the  pact^  and  he  suffered 
the  property  while  in  his  possession,  to  be  seized  and  sold,  with- 
out any  effort  to  protect  his  alleged  rights. 

Judgment  affirmed. 
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R.  Laponta  V,  WiLUAM  McAllister  and  others. 

A  certificate  from  the  Judge  of  an  inferior  court,  from  which  an  appeal  has  been  taken, 
will  be  received  at  any  time  to  show  error  in  the  original  certificate  appended  by 
him  to  the  transcript  of  the  record ;  and,  on  a  proper  showing,  the  clerk  of  the  low- 
er court  may  also  be  allowed  to  amend  hie  certificate. 

Appbal  from  the  District  Court  of  the  First  District,  Bucha^ 
nan^  J. 

T.  SlidelU  for  the  plaintiff. 

L.  C  Duncan^  for  the  appellants. 

Bullard,  J.  The  transcript  in  this  case  originally  contained 
a  certificate  of  the  Clerk,  and  another  of  the  Judge,  that  it  contain- 
ed all  the  evidence  adduced  on  the  trial  below.  It  is  now  certifi- 
ed both  by  the  Judge,  and  the  Clerk,  that  this  was  erroneous ;  that 
in  fact  a  witness  was  examined,  whose  testimony  was  not  reduced 
to  writing.  The  only  difficulty  is  in  determining,  whether  these 
counter-certificates  ought  to  be  received.  With  respect  to  the  Judge, 
we  cannot  doubt  the  propriety  of  taking  his  statement  at  any  time, 
that  his  first  certificate  was  given  in  error ;  we  have  on  some  oc- 
casions permitted  the  Clerk  to  amend  his  certificate  ;  and  that  is 
the  most  regular  way  of  proceeding.  If  this  loose  practice  of  giv- 
ing false  certificates  is  persisted  in,  we  shall  be  compelled,  ex  offir 
ciOf  to  exercise  the  powers  vested  in  us,  in  relation  to  Clerks,  who 
show  themselves  so  regardless  of  the  rights  of  parties,  and 
whose  blunders  lead  the  Judges  into  error. 

Appeal  dismissed. 


Caleb  S.  Bbnedict  v.  Edward  Stow  and  another. 

Action  on  certain  bills  protested  for  non-payment.  Defence  that  plamtiff  had  agreed 
to  renew  the  bills  for  three  months  from  maturity,  and  proof  of  that  fact  and  of  ten- 
der by  defendants  of  notes  for  the  renewal.  Hdd^  that  the  obligation  under  the 
original  bills  was  extinguished  by  novation,  and  that  plaintiff  could  not  recover, 
even  with  a  stay  of  execution,  till  the  expiration  of  the  three  months. 
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Appeal  from  the  Commercial  Court  of  New  Orleans,  WatiSy  J. 

Benjamiriy  for  the  plaintiff. 

Kennicottf  for  the  appellants. 

Martin,  J.  The  defendants  being  indebted  to  the  plaintiff,  the 
latter  drew  two  bills  of  exchange  on  them  for  the  balance  of  their 
account,  which  were  accepted,  but  protested  for  non-payment. 
Judgment  was  taken  by  default,  and  set  aside.  The  defendants 
then  answered,  admitting  their  acceptance  of  the  bills,  and  aver- 
ring that  it  was  afterwards  agreed  between  the  parties,  should  the 
defendants  find  the  payment  of  the  bills  at  their  maturity  inconve- 
nient, they  should  be  novated  by  the  defendants'  notes,  payable 
three  months  after  the  maturity  of  the  bills,  bearing  interest  at 
seven  per  cent  per  annum ;  that  the  defendants  availed  themselves 
of  this  agreement,  and  transmitted  their  notes  accordingly,  in  due 
time,  to  the  plaintiff,  in  compliance  with  plaintiffs  own  request.  With 
a  view  to  probe  the  conscience  of  the  plaintiff,  interrogatories 
were  propounded.  Judgment  was  given  against  the  defendants, 
and  they  have  appealed.  The  silence  of  the  plaintiff,  who  forbore 
to  answer  the  interrogatories,  clearly  admits  the  defence  set  up. 
His  counsel  has  treated  it  as  a  dilatory  exception,  tending  to  show 
that  the  defendants  were*  not  suable  until  the  maturity  of  their 
notes.  The  suit  was  evidently  brought  on  the  acceptances  of  the 
bills  of  exchange.  The  defendants  urged,  not  a  dilatory  but  a 
peremptory  exception,  to  wit,  that  tlie  obligation  resulting  from  the 
acceptances  was  extinguished  by  a  novation.  We  are  unable  to 
see  on  what  ground  our  learned  brother  disregarded  the  defence 
set  up.  The  only  reason  he  gives  for  his  judgment  is,  that  the 
plaintiff  had  proved  the  allegations  of  his  petition.  He  has  suf- 
fered the  defence  to  pass  absolutely  unnoticed.  It  is  true,  the  peti- 
tion concludes  with  a  tender  of  the  notes  sent  for  the  renewal  of 
his  claim  on  the  bills ;  and  the  judge  has  thought  that  sufficient 
justice  would  be  done  to  the  defendants,  by  directing  that  no  ex- 
ecution should  be  taken  on  his  judgment,  till  the  maturity  of  the 
renewing  notes.  In  our  opinion  he  erred.  The  plaintiff's  claim 
was  novated,  and  he  was  bound  to  wait  the  expiration  of  three 
months  from  the  maturity  of  the  bills  of  exchange,  according  to 
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his  agreement  with  the  defendants,  before  he  could  urge  his  new 
claim  on  their  notes. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  be  an- 
nulled, and  reversed,  and  that  there  be  judgment  for  the  defend- 
ants, with  costs  in  both  courts. 


Caleb  S.  Benedict  v.  William  H.  Williams  and  another. 

The  exception  that  a  sait  h  premature,  is  a  dilatory  oxm,  which  mast  be  pleaded  m 
Umine  UUs.    It  ia  too  late  after  a  jodgmem  by  defanlt. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  WattSy  3 . 

Benjamin^  for  the  plaintiff. 

Homer y  lot  the  appellants. 

Martin,  J.  The  defendants  resisted  the  plaintiff's  claim  on 
an  allegation  that  there  was,  and  for  two  or  three  years  had  been, 
an  understanding  between  the  plaintiff  and  themselves,  by  which 
the  obligations  of  the  latter  to  the  form*er  maturing  in  New  Or- 
leans, were  regularly  renewed  for  three  months,  the  usual  bank 
interest  being  added,  and  without  the  payment  of  any  curtailment, 
the  renewals  being  met  in  full  at  maturity  ;  that,  according  to  this 
agreement,  they  offered  to  the  plaintiff,  at  the  maturity  of  the 
claim  sued  on,  a  renewal  thereof,  which  was  refused.  A  judg* 
ment  had  been  taken  by  default,  before  the  answer,  setting  up  the 
above  defence,  was  filed.  The  plaintiff's  conscience  Was  en- 
deavored to  be  probed  by  interrogatories  which  he  forbore  to 
answer.  There  was  judgment  for  him,  and  the  defendants  ap- 
pealed. There  is  very  little  difference  between  this  case,  and  that 
of  the  same  plaintiff  against  Stow  and  another,  just  decided.  In 
that  the  defendants  had  actually  renewed  their  original  obliga- 
tions, on  which  the  suit  was  brought.  In  this,  the  defendants 
urged  that  they  were  not  bound  to  pay  their  original  obligations, 
in  consequence  of  the  agreement  which  existed  between  the  plain- 
tiff and  them,  that  they  should  be  novated.     It  appears  to  us  that 
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the  difference  is  material.  The  defendants  were  entitled  to  a 
delay  of  payment  on  paying  bank  interest  for  three  months.  Had 
the  present  suit  been  delayed  until  the  expiration  of  that  periodi 
the  delay  would  have  been  had  with  the  payment  of  legal  interest 
only.  Their  only  complaint  is,  that  the  present  suit  places  them 
prematurely  in  the  situation  in  which  the  plaintiff  might  have 
fairly  placed  them  thereafter.  In  other  words,  that  the  suit  is 
premature.  This  circumstance  afforded  them  a  dilatory  excep-^ 
tion,  which  might  have  been  successfully  urged,  in  limine  litis, 
but  which  cannot  avail  after  a  judgment  by  default* 

Judgment  affirmed. 


f^RANCisco  Db  Paulo  De   Li:eARDt   and   others  i).  Jean  Bap* 

TisTB  PottVERiN  and  others. 

Notico  of  protest  served  on  an  attorney  in  faet  is  suMcient,  though  the  procuration 
doet  not  confer  specially  the  power  to  receive  soch  notices,  if  it  gives  general  pow- 
ers to  transact  the  business  of  the  principal,  he  being  abrawi*  To  transmit  such 
notice  to  the  latter  at  a  distant  place,  might  endanger  his  recourse  against  previous 
endorsers,  or  the  maker.  AUler^  where  the  power  is  a  limited  one,  conferring  only 
certain  special  enumerated  powers.  In  such  a  case,  the  procuration  cannot  be  ex- 
tended  beyond  what  is  expressed  therein ;  and  the  power  to  receive  a  notice  of 
protest,  is  not  necessarily  included  in  that  of  endorsing. 

• 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian,  J. 

Grima,  for  the  appellants. 

Barthcf  contra.  The  attorney  in  fact,  Tricoa,  had  no  authori-* 
ty  to  receive  notioe  of  protest.  Montillet  v«  Duncan,  11  Mart« 
534.    Louisiana  State  Bank  V.  Ellety,  4  lb.  N.  S.  87. 

MoRPHY,  J.  The  defendant,  Jean  Guimbillot,  who  resides  ia 
FrancOf  is  sued  as  endorser  of  a  protested  note  for  $1182  10, 
drawn  to  his  order  by  J.  B.  Pouverin.  The  notice  of  protest  was 
served  on  P.  J.  Tricou  his  attorney  in  fact,  who  had  endorsed  the 
note  under  a  power  of  attorney  expressly  authorizing  him  to  do 
so.  There  was  a  judgment  below  in  favor  of  the  defendant,  and 
the  plaintiffs  have  appealed. 

Vol.  IV.  50 
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The  Judge  below  based  his  opinion  on  the  case  of  7%e  Louisi-^ 
ana   State  Bank   v.  Ellery^  4  Mart.  N.  S.  88,  in  which  we 
held,  that  notice  of  a  protest  is  improperly  given  to  an  attorney, 
with  special  powers  which  do  not  authorize  him  to  receiye  such 
a  notice.    The  present  case,  in  our  opinion,  differs  from  that  relied 
on.    When  the  power  is  a  special  one,  it  cannot  be  extended  be- 
yond what  is  expressed  in  it,  and  the  power  to  receive  a  notice  of 
protest  is  not  necessarily  included  in  that  of  endorsing.    In  the 
present  instance,  the  defendant's  power  of  attorney  to  P.  J.  Tri- 
cou  confers  upon  him,  the  most  general  and  extensive  powers  to 
do  and  transact  all  his  business  in  this  State.    After  enumerating 
a  variety  of  powers,  among  which  are  those  of  endorsing  and 
making  notes,  electing  a  domicile  suing  and  being  sued,  &c.,  the 
power  of  attorney  concludes  with  the   following  clause :   ''  et 
generalement  faire  tout  ce  que  les  cas  pourrant  Pendre  necessairCy 
9an8  quHl  soit  besoin  d!un  mandat  plus  special,^^    Under  such  a 
general  power,  we  Cannot  believe  that  the  defendant  ever  contem- 
plated, that  in  case  of  the  protest  of  any  notes  endorsed  by  him 
through  his  agent,  the  notice  should  be  forwarded  to  him  at  his 
residence  in  Paris,  instead  of  being  served  on  the  person  autho- 
rized to  act  for,  and  represent  him  here,  in  all  his  aflfairs.    In  many 
cases,  it  might  be  extremely  prejudicial  to  the  interest  of  the  prin- 
cipal to  withhold  from  his  agent  notice  of  the  protest  of  a  note  en- 
dorsed by  the  latter,  and  to  transmit  it  to  him  at  a  distant  place ; 
the  delay  incidental  to  such  a  course  might  endanger  his  recourse 
against  previous  endorsers,  or  the  mdker.    Notice  to  an  attorney 
in  fact,  is  in  our  opinion,  sufficient,  although  the  procuration  does 
not  specially  confer  upon  him  the  power  to  receive  notices  of  pro- 
test, if  it  gives  general  powers  to  transact  the  business  of  the 
principal,  he  living  abroad.    It  is  otherwise  when  the  power  of 
attorney  is  a  limited  one,  conferring  on  the  agent  only  certain 
special  powers  therein  enumerated*      1   Robinson^s  Rep.  119. 
Moreover,  the  power  to  sue  and  be  sued  contained  in  the  letter  of 
attorney,  might  be  considered  as  carrying  with  it  that  of  receiving 
notice  of  any  step  or  proceeding,  which  may  become  necessary  to 
fix  the  legal  responsibility  of  the  principal  before  a  suit  is  institu- 
ted against  him. 

It  is  therefore  ordered,  that  the  judgment  of  the  Parish  Court 
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be  avoided  and  reversed  ;  and  it  is  further  ordered,  that  the  plain- 
tiffs do  recover  of  the  defendant  Jean  Guimbillot  eleven  hundred 
and  eighty-seven  dollars  and  ten  cents,  with  interest  at  the  rale  of 
five  per  cent  per  annum  from  the  23d  of  February,  1842,  until 
paid,  and  the  costs  in  both  courts. 


John  Walker  v.  Norbbrt  Vaudrt. 

Plaintiff  having  paid  A.  the  amount  of  a  judgment,  for  which  he  had  become  liable, 
aa  surety  of  B.  on  an  appeal  bond,  obtained  in  February,  1843,  a  judgment  subro- 
gating him  to  all  the  rights  of  A. ;  who,  in  December,  1840,  had  recovered  judg- 
ment against  defendant,  as  surety  of  B.,  on  a  bail  bond  executed  at  the  beginning  of 
the  original  suit,  sued  to  revoke  a  sale  made  by  defendant  in  December,  1840,  as 
fraudulent ;  Ifdi,  that  the  prescription  of  one  year,  established  by  art.  1989  of  the 
Civil  Code,  most  bar  any  action  against  defendant,  by  A. ;  that  plaintiff,  being  sub- 
rogated to  A.*s  rights,  can  have  no  greater  rights  than  he  had  ;  that  the  judgment 
of  subrogation,  of  February,  1842,  is  not  one  rendered  against  the  defendant,  with- 
in the  meaning  of  art.  1939 ;  and  that  the  prescription  did  not  commence  to  run 
from  its  date,  but  from  that  of  the  judgment  of  A.  against  the  defendant,  obtained 
in  December,  1840. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha" 
nan,  J. 

Bartlette,  for  the  appellant,  cited  Thibodeaux  v.  Thomasson 
etal,  17  La.  353. 

Barihe,  for  the  defendant. 

MoRPHT,  J.  The  plaintiff  haying  paid  to  Archibald  P.  Howe, 
the  amount  of  a  judgment  for  which  he  had  become  liable,  as 
surety  on  an  appeal  bond,  for  one  John  Frazer,  obtained,  on  the 
21st  of  February,  1842,  a  judgment  subrogating  him  to  all  the 
rights  of  Howe  ;  who,  on  the  16th  of  December,  1840,  had  had  a. 
judgment  entered  up  against  the  defendant  Vaudry,  as  surety  of 
the  said  Frazer,  on  a  bail  bond  given  at  the  inception  of  the  suit. 
Having  vainly  endeavored,  as  he  alleges,  to  obtain  satisfaction  of 
the  judgment,  to  which  he  was  thus  subrogated,  the  plaintiff,  on 
the  3l8t  of  October,  1842,  brought  the  present  action,  in  which 
he  seeks  to  avoid,  and  have  revoked,  a  sale  made  by  the  defen- 
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dant  Vaudry  to  F.  Buisson  on  the  1st  of  December,  1840,  as 
simulated,  and  executed  in  fraud  of  his  rights.  Several  excep- 
tions were  taken  by  the  defendant.  The  judge  found  it  neces- 
sary to  examine  only  one  of  them,  to  wit,  that  of  prescription, 
which  he  sustained,  and  the  plaintiff  has  appealed. 

The  inferior  Judge  decided  correctly.  The  prescription  relied 
on  is  founded  upon  art.  1989  of  the  Civil  Code,  which  declares 
that  the  revocatory  action  is  limited  to  one  year,  if  brought  by  a 
creditor  individually,  to  be  counted  from  the  time  he  has  obtained 
judgment  against  the  debtor.  It  is  clear,  under  this  provision  of 
law,  that  Howe,  who  had  obtained  his  judgment  against  Vaudry, 
on  the  16th  of  December,  1840,  could  not  have  brought  a  revo- 
catory action  against  him  on  the  31st  of  October,  1842.  It  is 
equally  clear,  that  if  Howe  could  not  do  it.  Walker  cannot ;  for  a 
person  subrogated  to  the  rights  of  another  cannot  have  any  other, 
or  greater  rights  than  the  latter  had.  But,  it  is  contended,  that 
the  one  year  should  be  counted  only  from  the  21st  of  FebruaTy, 
1842,  when  the  plaintiQ^  obtained  a  judgment  against  Vaudry. 
This  judgment  was  not  ope  rendered  against  the  defendant,  with- 
in the  meaning  of  the  article  above  quoted.  It  only  gave  to 
Wall^er  the  right  of  enforcing,  for  his  own  benefit,  the  judgment 
already  rendered  on  the  16th  of  Pecember,  1840,  in  favor  of 
Howe ;  or,  in  other  words,  declared  him  subrogated  to  all  Howe's 
rights  under  this  judgment,  in  the  same  manner  as  if  he  had  ob« 
gained  fjropi  How^  a  ponrentional  subrogation  to  his  said  rights. 

Judgment  aj^rmeti. 


Joseph  Fiumin  Pbriiat7i,t  v.  His  CREniToas, 

No  appeal  will  lie,  under  ordinaij  circumstances,  in  favor  of  the  syndic  of  the  cteditr 
ore  of  an  insol? ent,  from  an  order  to  pioduce  his  bank  book. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maunatif  J. 

p.  Seghers,  for  the  appellant. 

Bednumdf  for  the  opponent,  cited  Bargebur  y,  His  Creditors, 
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Succession  of  Cucallu — ^M.  S.  Cuculla,  Administrator,  du:*,  Appellant. 

2  Mart.  N.  S.  496,  621,  Prieur  ^c,  v.  Their  Creditors,  2  Robin- 
80D,  541.  Chmpton  y.  Patterson,  I  Mart.  N.  S.  597.  Jms  Cay- 
gas  V.  Larconda^a  Syndic,  4  Mart.  605.  Riker  v.  His  Creditors, 
9  La.  161. 

BuLLARDy  J.  The  syndic  is  appellant  from  a  judgment  sus- 
taining his  own  exception  to  the  opposition  of  the  wife  of  the  in* 
solvent,  but  at  the  same  time  reiterating  an  order  previously  given, 
that  he,  the  syndic,  should  produce  his  bank  book. 

This  can  be  regarded  as  nothing  more  than  an  appeal  from  the 
order  of  the  Judge  to  produce  the  bank  book.  Of  this  the  syndic 
complains  with  a  bad  grace,  and  the  judgment  is  not  such  an  one 
as  can  be  appealed  from,  under  ordinary  circumstances.  Barge- 
bur  et  al.  v.  Their  Creditors,  2  Mart.  N.  S.  496,  621.  Prieur  ^c. 
T.  TTieir  Creditors,  2  Robinson,  541. 

Appeal  dismissed. 


Succession   of  Simon   Cucullu — Manuel   Simon   CucullUi 

Administrator  &c.,  Appellant. 

A  testameotary  esecator,  to  whom,  the  deceased  beqaeathed  a  certain  sum  as  a  re- 
compense for  services  rendered  by  him,  and  as  an  evidence  of  the  friendship  of  the 
testator,  and  who  has  accepted  the  bequest,  cannot  claim  any  commission  for  his 
services,  unless  the  testator  formally  expressed  hb  intention  that  such  legacy 
shonld  be  over  and  above  the  commissions.  C.  C.  1679.  Nor  where,  after  the 
expiration  of  his  term  as  executor,  he  has  continued  to  act  as  administrator  in  the 
settlement  of  the  estate,  can  he  charge  any  commission  in  the  latter  capacity.  His 
legacy  stands  in  lieu  of  all  commissions,  in  the  administration  of  the  estate. 

One  who  has  accepted  a  remunerative  legacy,  will  be  boand  by  the  acceptance.  If 
he  considered  himself  entitled  to  claim  a  larger  snm  for  his  services,  he  should  have 
renounced  the  legacy,  and  have  claimed  as  a  creditor. 

Manuel  Simon  Cucullu  is  appellant  from  a  judgment  of  the 
Court  of  Probates  of  New  Orleans,  Bermudez,  J. 

jD.  Seghers,  for  the  appellant,  cited  4  Merlin,  Repertoire,  40,  Id. 
p.  154,  verbo  Donation,  sect.  8,  §  3.  5  Toullier,  p.  328,  No.  304. 
1  Grenier,  p.  370,  No.  188.  8  Pandectes  Fran9ai8es,  p.  457,  No. 
252.    6  Pothier,  Trait^  des  Donations,  p.  491,  sect.  3,  ^  1.    1  lb. 
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Traite  de  Vente,  p.  689,  7  part,  Des  actes  et  contrats  qui  resern- 
blent  au  contrat  de  vente,  art.  1.  De  la  dation  en  payement,  lb. 
p.  691,  art.  2.  Donation  R^mun^ratoire,  Nos.  607  a  611.  3 
Furgolle,  Testamens,  p.  636,  No.  112.  2  Id.  Donations,  p.  113, 
question  15.  7  Digest,  p.  667,  tit,  17,  lib.  50.  De  Regulis  Juris, 
I.  73,  ^  3.  Civil  Code  of  Louisiana,  arts.  1500,  1676,  1679, 
1510,  1511,  1512. 

Canon,  contra. 

BvLLARD,  J.  The  principal  question  in  this  case  is,  whether 
the  son  of  the  testator,  who  was  appointed  his  testamentary 
executor,  and  afterwards  acted  as  adnainistrator  of  his  father's 
estate,  be  entitled  to  commissions,  he  having  received  a  legacy  of 
$10,000,  by  the  will,  over  and  above  his  legitimate  portion  as 
heir. 

The  legacy  is  given  in  the  following  terms  :  Je  donne  et  legue 
par  hors  part  ^heritage  a  man  fits  aine  Manuel  Simon  Cucullu 
dix  mille  piastres  en  recompense  des  services  qiCil  nCa  rendus  et 
de  Tamitie  particuliere  queje  Imported 

The  code  is  explicit,  that ''  testamentary  executors,  to  whom 
the  testator  has  bequeathed  any  legacies  or  other  gifts,  by  his 
will,  shall  not  be  entitled  to  any  commission,  unless  the  testator 
has  formally  expressed  the  intention  that  they  should  have  the 
legacies  over  and  above  their  commission."    Art.  1679. 

It  is,  however,  contended  by  the  counsel  for  the  appellant,  that 
this  principle  does  not  apply  to  remuneratory  donations ;  that  do- 
nations of  that  class  are  not  properly  donations,  but  dations  en 
payement ;  and  to  this  effect,  various  authors  are  cited.  It  is, 
however,  apparent,  that  the  legacy  to  Manuel  Simon  Cucullu  was 
was  not  wholly  remuneratory,  the  testator  having  declared  that  he 
intended  not  merely  to  recompense  services  rendered,  but  to  tes- 
tify the  particular  esteem  which  he  had  for  his  son.  If  any  part 
of  it  was  a  pure  gratuity,  he  is  not  entitled  to  his  commissions. 
The  appellant  thereupon  offered  evidence  to  show  the  value  of 
the  services  which  he  had  rendered ;  which,  he  contends,  even  ex- 
ceeded the  amount  of  the  remuneratory  donation.  The  evidence 
was  rejected,  and  a  bill  of  exceptions  was  taken.  The  court  did 
not  err.  If  the  son  thought  that  he  had  a  larger  claim  for  services 
rendered,  he  might  have  renounced  his  legacy,  and  have  claimed 
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as  a  creditor  of  the  estate.  Having  decided  to  accept  the  legacy, 
he  must  take  it  as  it  is,  partly  remuneratory,  aod  partly  a«  a  gra- 
tuity. It  would  be  quite  ungracious  in  him  to  deny,  that  any  part 
of  the  donation  sprung  from  paternal  afiiection.  The  son  ought 
to  regard  those  expressions  as  the  most  precious  part  of  his  father's 
will 

We  are  of  c^nion,  that  the  aame  heir  and  legatee  is  not  en- 
titled to  charge  commissions  as  administrator,  after  his  term  as 
executor  has  expired.  All  he  did,  in  either  capacity,  was  to  ad- 
minister upon  the  estate  ;  and,  under  the  existing  law,  his  func*- 
tions  as  executor  would  have  been  continued  until  the  whole 
estate  was  settled.  His  legacy  is  considered,  in  law,  as  standing 
in  lieu  of  all  commissions  for  the  administration,  settlement,  and 
liquidation  of  the  estate  of  the  testator. 

Judgment  affirmed* 


Jonathan  Alston  t).  HENRiETtA  C.  tlos^. 

One  who  hu  nndertaken  to  build  a  house  by  the  job,  according  to  a  plan  agreed  on, 
cannot  claim  an  increase  of  pay  for  ettra  work,  unless  he  prores  that  it  was  done 
at  the  requeet  of  the  other  party.    C.  G.  9734. 

Appbal,  from  the  Parish  Court  of  New  Orleans,  Maurian^  J. 

Martin,  J.  This  suit  is  brought  for  the  balance  of  the  price 
of  houses  built  for  the  defendant,  according  to  a  contract,  and  for 
extra  work.  The  defendant  pleaded  the  general  issue,  but  admit- 
ted, that  she  was  indebted  to  the  plaintiff  in  the  sum  of  $963,  and 
claimed  damages,  in  reconyention,  for  the  plaintiff's  delay  in  deliv- 
ering the  houses  ;  for  his  failing  to  put  eleven  sets  of  window  shut* 
ters  to  the  houses  ;  and  for  neglecting  to  make  a  fence  of  one  hun- 
dred feet  in  length,  and  to  paint  the  houses  in  a  workmanlike 
manner.  In  a  supplemental  answer,  the  defendant  claimed  in 
compensation  a  sum  which  she  had  been  compelled  to  pay  for  the 
plaintiff,  since  her  original  answer.  The  court  sustained  the 
plaintiff's  claim  for  $1031  04^,  disallowed  the  defendant's  claim 


400  NEW  ORLEANS, 


Montgomery,  Executor,  snd  others  v.  Brander  aod  others. 

■  -  -        — 

in  reconvention,  except  for  $75  on  account  of  the  painting,  and 
allowed  the  plea  in  compensation,  leaving  a  balance  of  $1031  04^ 
for  which  the  plaintiff  had  judgment,  and  the  defendant  appealed. 
Her  counsel  admits,  that  the  claim  in  the  petition  would  not  hate 
been  objected  to,  if  the  plaintiff  had  complied  with  his  contract, 
and  the  extra  work  had  been  done  at  her  request.    We  do  not 
think  that  the  Judge  erred  in  concluding,  that  the  testimony  did 
not  support  the  defendant's  allegations  that  the  houses  were  not 
built  according  to  the  contract,  except  as  far  as  it  relates  to  the 
painting,  which  he  has  allowed,  on  her  plea  in  reconvention.    But 
we  think  that  he  erred  in  allowing  the  claim  for  extra  work,  as  it  does 
not  appear  that  any  part  of  it  was  done  at  the  defendant's  request. 
Art.  2734  of  the  Civil  Code.    The  defendant's  claims  in  recon- 
vention, except  that  which  relates  to  the  paintings  were  not  suffi* 
ciently  supported  by  the  testimony.    The  court,  in  the  plea  of 
compensation,  overlooked  the  payment  of  $31  paid  by  the  defend- 
ant for  fees,  in  addition  to  the  $358  95  allowed*    The  defendant 
is,  therefore,  entitled  to  the  su  m  of  $165  for  the  extra  work  incor- 
rectly allowed^  and  the  $21  just  mentioned,  in  all  $18(5,  which  re- 
duces the  judgment  appealed  from,  to  $845  04^. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  be  an- 
nulled and  reversed,  and  that  the  plaintiff  recover,  from  the  defend- 
ant, the  sum  of  $845  04^  with  legal  interest  from  judicial  demand 
until  paid,  and  with  costs  in  the  Parish  Court,  and  that  he  pay 
those  of  this  appeal. 

Elmore  and  W,  W,  King,  for  the  plaintiff, 

G.  Ross  and  Preston,  for  Uie  appellant. 


Jonathan  MoNTaoMSRT,  Executor  of  William  Nott,  deceased, 
and  others  ti*  Jambs  S.  Brandbr  and  others. 

Defendante,  commisaioa  merchants,  haTiDg  contracted  to  sell  a  quantity  of  cotton 
belonging  to  their  principals,  to  a  third  person  for  cash,  before  payment  of  the  price 
or  delivery,  plaintiffs  seized,  in  the  hands  of  such  third  party,  under  a^./a.  in  a 
judgment  aganst  defeodants,  all  the  property,  rights  and  credits  of  the  latter. 
Heldf  that  the  vendors  not  being  boond  to  deliver  the  cotton  until  the  price  was 
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paid  (C.  C.  3463,)  nothing  waa  aeized ;  and  that  the  vendee  mi^ht  hare  diaregard* 
ed  it,  and  have  paid  the  price  to  defendanta  and  received  the  cotton. 
The  property  of  the  principal  cannot  be  aeiked  under  execution  by  a  creditor,  even 
to  the  extent  of  the  conaignee'a  privilege ;  the  creditor  of  the  consignee  in  such  a 
«aae,  muat  attach  or  aeiie  the  claim  of  hia  debtw  in  the  handa  of  the  conaignor. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts,  J. 

G,  Strawbridge^  for  the  appellants. 

T.  SlideUf  Benjamin^  and  Ghrymes,  for  the  defendants  and  inter- 
venors. 

Martin,  J.  The  plaintiffs,  judgment  creditors  of  the  defendants, 
seized  in  execution  in  the  hands  of  Bergerot»  all  the  property,  rights 
and  credits  of  their  debtors,  who  had  sold  him  six  hundred  and 
twenty  bales  of  cotton,  which  they  had  received  for  sale,  as  com' 
mission  merchants  from  several  planters  in  the  neighboring  States. 
On  his  communicating  the  seizure  to  the  defendants,  and  inform- 
ing them  that  it  would  not  be  in  his  power,  in  consequence  thereof, 
to  comply  with  the  terms  of  his  purchase,  to  wit,  a  cash  payment, 
they  deemed  it  their  duty  to  protect  the  interest  of  the  planters,  by 
preventing  the  cotton  from  being  applied  to  the  payment  of  their 
owU)  the  defendants',  debts,  and  made  a  sale  of  the  six  hundred 
and  twenty  bales,  to  Price,  who  thereon  delivered  to  them,  in  part 
payment,  a  check  for  twenty  thousand  dollars,  which  was  duly 
paid.  The  petition,  alleging  the  nullity  of  the  sale  to  Price,  as 
fraudulent  and  collusive,  prays  for  the  sequestration  of  the  cotton, 
and  that  the  defendants,  and  Price,  and  Bergerot  may  be  cited, 
in  order  that,  contradictorily  with  them,  the  rescission  of  the  sale 
to  Price  may  be  decreed  and  the  plaintiffs  be  paid  out  of  the  pro* 
ceeds  of  the  cotton,  or  that  the  sale  to  Bergerot  may  be  confirmed, 
and  the  proceeds  applied  to  their  claim.  The  sequestration  was 
issued.  Bergerot  intervened^  admitted  his  purchase  of  the  cotton, 
and  the  seizure  in  his  hands  by  the  plaintiffs,  stating  that  a  num- 
ber of  bales  were  marked- by  his  directions,  and  put  in  his  name 
on  the  books  of  the  press  vvhere  it  is  lodged.  He  alleged  the 
simulation  of  the  sale  to  Price,  and  prayed  that  the  cotton  might 
be  delivered  to  him,  on  his  depositing  the  price  in  court.  Price 
intervened,  as  well  as  the  consignors  of  the  cotton  to  the  defend* 
ants.    The  court  ordered  the  cotton  to  be  delivered  to  Price,  on 
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his  giving  bond  with  security,  which  was  done.  It  directed  the 
dissolution  of  the  sequestration  obtained  by  the  plaintiffs ;  that  as 
between  the  plaintiffs,  and  Price,  and  Bergerot,  there  be  judgment 
against  the  former ;  that  as  between  the  plaintiffs  and  the  con- 
signors of  the  cotton,  there  be  judgment  for  the  latter,  who  are  de- 
creed to  be  entitled  to  the  proceeds  of  the  cotton,  in  proportion  of 
their  respective  interests  therein  ;  that  as  between  Bergerot  and 
the  defendants,  there  be.  judgment  for  the  latter ;  and  the  costs  to 
be  paid  by  the  plaintiffs,  who  have  appealed. 

It  does  not  appear  to  us  that  the  First  Judge  erred,  in  conclud- 
ing that  the  plaintiffs  had  not  seized  anything  in  the  hands  of 
Bergerot.  His  vendors  were  not  bound  to  deliver  the  cotton  until 
they  had  received  the  price ;  (Civil  Code,  art.  2463 ;)  and  he 
might  have  disregarded  the  seizure  in  his  hands,  and  have  paid  the 
price,  and  received  the  cotton  ;  and  this  would  have  rendered  the 
seizure  abortive.  Judgment  was  properly  given  i  n  favor  of  Price, 
to  whom  the  defendants  might  well  have  sold  their  cotton  to  raise 
money  for  their  consignors,  or  pay  their  own  debt.  It  appears 
that  Price  actually  paid  the  amount  of  his  purchase,  within  a  very 
small  fraction,  indeed,  if  not  entirely.  The  counsel  for  the  plain* 
tiffs  and  appellants  has,  however,  complained,  that  the  court  erred 
in  not  giving  judgment  in  their  favor  for  the  claim  of  the  defend- 
ants on  the  consignors  of  the  cotton.  The  property  of  the  princi- 
pal cannot  be  seized  by  a  creditor  of  the  consignee,  even  to  the 
extent  of  the  consignee's  privilege.  The  creditor  of  the  consignee, 
in  such  a  case,  is  driven  to  an  attachment  or  seizure  in  the  hands 
of  the  consignor,  of  his  debtor's  claim. 

Judgment  affirmed. 


O.  Strawhridge,  for  a  re-hearing.  The  fact«,  which  have  never  been  contested, 
are  these : 

The  plaintifi,  with  a  judgment  for  upwards  of  910,000,  had  their  execntion  levi- 
ed in  the  hands  of  Bergerot,  who  had  purchased  620  bales  of  cotton  from  defendants. 
This  being  communicated  to  defendants,  efibrts  were  made  on  their  part  to  iuduce 
Bergerot  to  cancel  the  sale,  with  a  view  to  defeat  the  seizure,  and  it  is  diatincUy 
proved  that  Wright,  one  of  the  firm,  proposed  to  him  that  a  sale  should  bo  made  to 
some  third  person  by  the  defendants,  from  whom  Bergerot  might  again  purchase  at 
a  small  advance,  which  should  be  made  good  to  him.    This  proposal  he  refrised,  by 
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the  adytce  of  his  cooneel,  when  Wright  declared  be  would  sell  the  cotton,  and  pf  y 
Bergerot  damages,  according  to  the  advance  of  price. 

The  seizure  was  made  on  Saturday,  about  three  o'clock :  this  negotiation  took 
place  on  Sunday ;  and  on  Monday  morning,  about  6  o'clock,  a  transfer  was  made 
on  the  books  of  the  Lower  Cotton  Press,  to  Thomas  K,  Price  ;  and  a  previous  trans- 
fer of  a  part,  or  of  the  whole,  to  Bergerot,  was  erased.  It  is  also  in  proof,  that  un- 
der the  sale  to  Bergerot,  they  were,  on  Saturday,  employed  in  turning  out  of  the  press 
and  marking  the  bales ;  160  of  which  had  Bergerot's  mark  put  on  them,  and  they 
were  prevented  from  completing  it  and  weighing  them  by  a  shower  of  rain.  Some 
knowledge  of  these  movements  having  come  to  plaintifis'  knowledge,  a  writ  of  se- 
questration was  taken  out,  and  the  cotton  taken,  when  it  was  bonded  by  Price  in 
opposition  to  Begerot's  application  to  take  it  and  deposit  the  price  in  court. 

On  the  trial,  Price  produced  a  check  and  receipt  for  the  round  sum  of  %SiO,000  ; 
he  produced  no  bill  of  parcels— showed  no  weight»~-no  brokf^r  bad  mtervened — ^no 
fractional  sum  had  been  paid,  to  meet  the  difference.  It  stands  in  proof,  a  sale  of 
620  bales  of  cotton  for  ^20,000,  naked  of  any  other  circumstance  in  its  favor ;  and 
lastly,  it  may  be  added,  that  in  the  ax|rument  in  this  court,  it  was  avowed  that  Price's 
object  in  the  sale  was,  to  defeat  the  plaintiffii'  seizure. 

What  I  first  complain  of,  is,  that  in  the  statement  of  facts  made  by  the  court,  not 
one  word  has  been  said  of,  nor  from  any  thing  therein  appearing,  could  it  be  gather- 
ed, that  any  fraud  or  simulation  was  in  question,  or  any  circumstance  shown  to 
support  such  a  charge ;  but  that  Thomas  K.  Price  was  a  bona  fide  purchaser. 

I  complain  also,  that  in  the  same  statement  no  notice  is  tajien  of  another  fact, 
VIZ.,  that  by  an  account  famished  from  the  books  of  Brander,  McKenna  &,  Wright, 
it  was  shown  and  agreed  as  a  fact,  that  the  intervening  owners  of  the  cotton  were 
Indebted  to  them  in  the  sum  of  t5<611  16  for  expenses  and  advances — omissions  the 
more  remarkable,  as  they  were  the  main  reliance  of  the  plaintifis,  and  the  Judge 
below  had  expressed  his  conviction  that  the  sale  was  simulated.  With  these  mat- 
ters made  straight,  let  us  proceed  to  an  examination  of  the  legal  principles  laid  down 
by  the  court,  which  are  three,  viz.^ — 

Firtt — The  vendors  (Brander  &  Co.)  were  not  bound  to  "  deliver  the  cotton  un- 
til the  price  was  paid."  C.  C  2463.  The  rule  is  inexact  and  inapplicable  to  the 
case,  from  the  omission  of  the  fact  that  a  third  person  had  seized  the  priee.  Art. 
S539,  of  the  Civil  Code,  provides,  that  if  the  buyer  does  not  pay  the  price,  the  sel. 
ler  may  sue  for  the  dissolution  of  the  sale,  so  that  wherever  an  attachment  or  seizure 
is  made  on  the  priee  of  a  sale,  the  vendor  may,  if  the  goods  are  not  delivered,  refuse 
each  delivery,  or  if  delivered  sue  for  the  dissolution  of  the  sale,  and  thus  defeat  his 
creditor.  I  cannot  forbear  the  expression  of  my  surprise  at  such  a  fallacy.  The 
law  of  1839,  page  166,  providing  for  taking  debts  in  execution,  has  this  clause : — 
"  A  copy  of  this  order,  with  a  receipt  of  the  Sheriff,  shall  be  delivered  to  said  third 
person  (Bergerot)  and  shall  be  deemed  equivalent  to  a  receipt  from  the  debtor  (Bran- 
der Sl  Co.)  himself."  Should  it  be  said  this  is  only  applicable  to  the  proceedings 
under  this  particular  law,  I  answer,  not  so  ;  the  whole  system  o(  taking  debts  under 
seizure  or  attachment,  is  from  its  very  nature  a  payment  to,  or  for,  or  in  discharge 
of  the  defendant,  or  in  legal  effect  a  payment  to  Atm.  Suppose  A.,  under  a  judg- 
neiit  against  B.»  issues  execution  against  C,  a  debtor  of  B.    A.'s  judgment  is  for 
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1(1000 ;  he  eollects  B.'a  debt  dae  by  C.  for  t^SOO  ;  can  he,  A.,  isaue  a  second  ezeco- 
(ion  for  the  fall  ^1000,  or  is  it  paid  and  satisfied  to  the  amoant  of  one  half? 

Bat  even  this  is  unnecessary^-the  articles  qnoted  do  not  say  the  price  mnst  be 
paid  to  thtt  vendor — it  most  be  paid,  and  it  may  be  paid  to  a  seizing  creditor,  as  has 
been  shown,  as  legally  and  efieotually,  as  to  the  vendor.  It  is  nntnie  therefore  to 
say  the  seizure  prevented  Bergerot  flx>m  paying  the  pricO)  or  authorized  Brander  h.  Co. 
to  withhold  the  thing  sold,  much  less  treat  it  as  a  nullity  and  sell  it  to  another.  What- 
ever Bergerot  paid  would  have  been  a  compalsory  paym^t  under  legal  process— it 
would  have  been  a  payment  for  Brander  &  Co.,  and  the  latter  must  have  credited 
him  for  so  much  of  the  price  of  the  cotton.  All  doubt  on  this  head  would  have  been 
put  at  rest,  by  an  application  to  the  court  to  have  it  delivered  to  him  on  payment 
into  court  of  the  price.  Moreover,  art  2438,  C.  C,  declares,  that  the  sale  of  pro- 
perty in  litigation  has  no  effect  So  held  this  court  in  Long  and  French,  13  La. 
257  ;  in  Harvey  and  Grymes,  8  M.  R.  395,  and  6  La.  58.  They  held  that  pro- 
perty attached  could  not  be  mortgaged.  One  would  suppose  property  in  execution 
fell  under  the  same  rule.  In  fact  it  has  been  so  adjudged  in  Dufiy  and  Townsend,  9 
M.  R.  585.  At  present  the  doctrine  is  not  that  the  sale  is  null,  but  that "  itrenden 
the  seizure  abortive.** 

Second  Propofition.  "  The  vendee  might  have  disregarded  the  seizure  in  his 
hands,  paid  the  price  and  received  the  cotton,  and  thus  would  have  rendered  the 
seizure  abortive." 

Payment  made  by  a  debtor  to  his  creditor,  to  the  prejudice  of  a  seizure  or  attach- 
ment, is  not  valid  with  regard  to  the  creditor  seizing,  Slc.\  those  may,  according  to 
their  claims,  oblige  him  to  pay  anew,  and  he  has  in  that  case  recourse  to  the  cre- 
ditor alone.    C.  C.  art.  2145. 

I  have  placed  this  proposition  in  juxtaposition  with  an  article  of  the  Code,  and  I 
feel  it  would  be  difficult  to  make  an  ai^gument  to  show  their  utter  inconsistency. 

Third.  I  pass  to  the  third  proposition.  *<  The  property  of  the  principal  cannot 
be  seized  by  a  creditor  of  the  consignee,  even  to  the  extent  of  the  consignee's  privi- 
lege. The  creditor  of  the  consignee,  in  such  case,  is  driven  to  the  attachment  er 
seizure  in  the  hands  of  the  consignor  of  his  debtor's  clai|ns."  Most  assuredly 
the  consignor's  property  cannot  be  attached  to  pay  the  conagnee's  debt  A 
man's  property  is  the  common  pledge  of  his  own  creditors,  but  not  of  his  neighbor's^- 
but  his  own  property  of  whatever  kind  is  so  subject.  The  execution  required  the 
Sheriff  to  seize  the  property  of  Brander  &>  Co.  The  only  question  therefore  was 
and  is,  had  he  property  to  the  extent  of  ^5,611  16  in  Bergerot's  hands.  The  fact 
agreed  upon,  and  not  open  to  contradiction,  shows  he  had.  In  the  argument  at  bar, 
I  stated,  that  not  less  than  an  hundred  cases  had  been  so  ruled  by  the  Judge  of  the 
Commercial  Court,  and  that  the  C.  C,  art.  3214,  gave  to  every  factor  a  privHega 
on  the  property  in  his  hands  to  the  amount  of  his  expenses  and  advances.  In  these 
cases,  which  generally  arose  in  suits  by  attachment  of  property  for  debts  of  the  con- 
signor, the  factor  intervened  and  da^ined  to  be  paid  out  of  the  proceeds  of  the  goods 
with  privilege,  and  wherever  he  made  out  such  a  case,  it  had  been  allowed ;  and  n- 
peated  appeals  to  this  court  has  affirmed  the  rule.  I  will  only  refer  to  the  case  of 
Powell  and  Gwynn,  18  La.  321,  it  being  the  last  reported,  and  an  appeal  from 
the  Commercial  Court  to  this,  of  which  I  shall  say  more  hereafter.  FVom  these 
pases  it  results,  that  the  factor  who  has  sold  goods,  has  a  vested  interest  in  the  pricCi 
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recognized|in  law  as  distinct  and  separate  from  the  portion  due  to  the  consignor ;  that 
it  is  a  debt  due  to  him,  for  there  can  be  no  privilege  where  there  is  no  debt — In  short, 
that  it  is  his  property.  He  may  assign  or  transfst  it  as  other  debts.  If  he  fail,  it 
passes  to  his  syndic  ;  if  he  die,  to  his  execntois,  who  put  it  on  his  inyentory ;  and 
even  according  to  this  yery  inexact  proposition,  it  may  be  attached  or  seized  as  his 
property,  provided  the  consignor  be  the  garnishee,  and  not  the  person  in  whose 
hands  it  is.  Upon  what  law  or  principle  is  it,  that  the  same  thing  which  will  be  ad- 
judged to  the  factor  In  a  suit  where  he  intervenes,  and  given  up  as  his  property,  is 
treated  as  a  shadow,- as  nothing,  when  he  is  made  defendant  ?  Sorely  not  because 
he  has  no  property  in  it — ^his  right  does  not  arise  from  the  suit,  which  is  only  a  mode 
of  enforcing  it.  It  depends  on  the  law,  and  he  must  have  it  alike,  whether  plaintiff, 
or  defendant,  or  intervener. 

But  it  must  be  seized  or  attached  in  the  consignor's  hands.  The  said  interveners 
live  all  over  the  cotton  country,  ftx>m  Tennessee  to  Texas  ;  9ome  own  three,  some  five, 
some  fifteen  or  twenty  bales.  Under  such  a  rule,  the  creditor  must  bring  fifty  suits,  in 
some  half  a  dozen  different  States,  for  this  sum  of  $5,600.  Leaving  this  out  of  view, 
on  principle  alone,  I  should  think  the  seizure  should  be  made  where  the  ftind  was 
found,  as  in  other  cases  of  seizure  or  garnishment  Let  us  look,  however,  both  to 
precedent  and  the  Code :  they  are  clear  enough. 

Returning  to  the  ease  of  Powell  and  Gwynn.    At  page  327  we  find  this  striking 
langruage  :    *'  The  solution  of  these  questions  will  depend  mainly  on  the  application 
of  the  general  rule  so  often  sanctioned  and  recognized  iii  our  jurisprudence,  that  when 
the  owner  of  property  has  lost  all  power  over  it  and  cannot  change  its  destination, 
his  creditors  cannot  attach  it,  and  so  if  the  defendants  themselves,  (the  consignors) 
could  not  have  taken  the  property  out  of  the  hands  of  the  garnishee  (the  consignees,) 
it  is  clear  the  plaintiff  cannot"    Further  on  it  is  decided,  that  the  owner  could  not 
take  it  out  of  the  factor's  hands  where  it  had  been  sent  to  pay  advances,  and  that 
the  plaintiff  <  his  creditor)  could  not    How  tallies  this  with  the  rule  laid  down  in 
this  case  ?    How  can  I  attach  Brander  &  Co.'s,  debt  in  the  consignor's  hands,  under 
the  rule  tliat  the  latter  could  not  withdraw  it  from  them  or  under  this  contract  in 
Bergerot's  hands,  unless  by  satisfying  the  debt  ?    Is  it  not  plain  that  if  I  had  made 
the  owners  garnishees,  and  proposed  to  them  the  mterrogatory.  Are  you  indebted 
to  Brander  &  Co.  ?  they  must  have  answered  No,  that  they  are  indebted  to  us.    Is 
it  not  equally  plain  of  Bergerot's  debt,  that  the  price  could  not  have  reached  them 
till  Brander  &  Co  's  privilege  was  satisfied,  and  that  in  no  case  could  I  seize  in  their 
hsmds.    Add  to  this,  that  art  2993,  of  the  Civil  Code,  gives  the  mandatory  the  right 
to  retain  out  his  of  principal's  property  the  sum   due  him.    How  are  we  to  settle 
these  contradictions  7    Simply  by  reading  the  whole  of  the  article  under  which  these 
rights  of  the  factor  are  established — the  last  clause  of  which  provides,  that  **  This 
privilege  extends  to  the  unpaid  price  of  the  goods  which  the  agent  or  consignee 
shall  have  received  and  sold."    Brander  &  Co.  then  had  a  privilege  on  the  unpaid 
price  of  the  cotton  sold.    Where  was  he  to  seek  for  the  unpaid  price?    In  the  hands 
of  the  consignors,  say  the  court    To  my  limited  view,  when  the  unpaid  price 
reaches  the  owner's  hands,  't  is  no  longer  unpaid.    I  should  look  for  the  unpaid  price 
in  the  hands  of  the  purchaser,  exactly  where  I  did  look  for  it  in  Bergerot's. 

Before  quoting  this  article,  let  me  urge  its  application  to  the  first  proposition^ 
*'  the  privilege  is  on  the  unpaid  price."    No  distinction  is  made  between  a  cash  sale 


406  NEVf  ORLEANS, 


Montgomery,  Ezecotor,  and  others  t.  Brander  and  others. 


and  a  sale  on  credit :  Ubi  lex  non  ditUnguit  nee  non  debemtu  no9  distingture  ; 
and  where  a  seizore  has  been  made  of  a  price  seoored  by  a  60  days'  note,  *t  is  just 
as  good  a  cause  of  annulling  the  contract  as  in  a  sale  for  cash,  and  equally  renders 
the  seizure  abortive.  Tonl.  voL  7,  speaking  of  the  case  where  one  creditor  had  re- 
ceived something  to  the  prejudice  of  a  seizing  creditor,  concludes  thus  :  Le  crean- 
tier  lui  ripondrait  avee  avantage  que  ei  la  vente  est  parfaittt  et  la  proprieU  ae» 
quiee  de  droit  d  Vacheteur  par  le  eeul  coneentement,  quoiqu^  la  ehoee  n*ait  pae  eU 
livrie,  ni  nUme  leprix  pay 6,  ce  prineipe  tCeat  trnti,  done  Umie  mm  etendue,  qu*entre 
lee  partiea  et  ^  Vegard  du  vendeur"    No.  34,  page  54. 

And  here  I  might  conclude  the  argument,  did  not  the  ground  by  me  deemed  the 
strongest  remain  untouched.    Let  me  here  ask,  (leaviug  out  of  question  the  plain- 
tifiii'  seizure,)  could  Bergerot,  under  the  proof  on  record,  have  compelled  Brander 
6l  Co.,  to  a  specific  performance,  and  vice  verea.    No  one,  I  think,  will  deny  it. 
How  then  does  the  sale  to  Price  vary  it  ?    It  brings  up  the  identical  case  put  in 
art.  1916,  of  the  Civil  Code,  of  a  second  sale,  the  delivery  under  the  first  not  being 
made.    Who  is  under  that  article  the  second  purchaser,  whom  the  law  protects — 
**  a  bona  fide  purchaser,  without  notice  of  the  first  sale.*'    The  court  cannot  there • 
fore  pass  this  matter  by.     Poth.  on  Ob.,  No.  153,  is  more  explicit — his  language  is, 
"  Observe,  however,  that  if  the  debtor  was  not  solvent  at  the  time  of  transferring  the 
thing  to  another  which  he  was  obliged  to  give  me,  I  may  proceed  against  the  person 
who  so  acquired  it  to  procure  a  rescission  of  the  sale  made  to  him  in  fraud  of  my 
claim,  provided  he  was  privy  to  the  fraud,  in  case  his  acquisition  was  an  onerous 
title ;  if  it  was  a  gratuitous  title,  his  purity  would  be  unnecessary."    Now  I  ask  an 
ezaminaiion  of  the  facts  in  the  light  of  plain  common  sense.    The  whole  mat- 
ter occurred  between  Saturday,  afier  the  bank  houn,  and  Monday  at  6  A.  M. 
The  sale  undoubtedly  was  made  on  Sunday  afternoon,  or  on  Monday  before  sunrise, 
and  the  transfer  to  Bei^erot  erased  ;  ((20,000  are  given  for  630  bales  of  cotton,  160 
of  them  with  Bergerot's  mark  on  them  ;  their  assorted  delivery  no  more  shown  than 
Bergerot's,  for  there  is  no  proof  they  ever  were  weighed.    On  Monday  morning,  af- 
ter the  transfer  to  Price,  Wright  and  Bei^^erot  met,  and  to  Bergerot's  reproaches 
Wright  replied  he  could  do  no  more  than  he  proposed  in  his  letter ; — that  letter  pro- 
posed, "that  Bergerot  should  have  the  cotton  by  paying  the  same  price  he  originally 
l^ye — ^that  Wright  had  solicited  the  person  to  whom  he  had  made  the  second  sale 
to  let  Bergerot  have  it,  and  that  he  had  consented  on  receiving  one-eighth  of  a  cent 
for  his  trouble  and  risk,  and  it  was  now  ready  for  delivery."    This  accommodating 
friend  was  Thomas  K.  Price,  who  buys  cotton  on  Monday  before  sunrise,  by  hun- 
dreds of  bales  without  weighing,  and  pays  (20,000,  without  knowing  what  his  bill 
amounts  to— the  iierson  designated  by  Mr.  Wright  on  Sunday,  **  to  whom  he  would 
sell  any  how." 

Suppose  however,  both  he  and  Mr.  Wright  spotless.  Have  not  Brander  &,  Co.  a 
privilege  both  on  the  cotton,  and  its  proceeds,  under  the  sale  to  Price  ?  Has  not  Mr. 
Price  bonded  it,  and  if  he  has  paid  the  whole  price,  paid  it  in  prejudice  to  the  seizure 
of  NoU.  Why  is  he  not  liable  on  this  score  1  And  why  may  I  not  sue  him  7  I 
refer  to  art  1964  and  the  authority  of  Pothier,  as  above,  to  meet  this  objection. 

Re'hearing  refueed. 
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Ramon  Farias  t;.  M^  De  Lizardi  and  others. 

Receipts  signed  by  a  third  person  in  his  own  name,  and  not  shown  to  be  connected 
in  any  way  with  the  defendants^  are  inadmissible  in  evidence  against  them. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan, J.  This  was  an  action  to  recover  back  an  amount  alleged 
to  have  been  paid  to  defendants,  beyond  what  was  justly  due. 
The  defendants  answered  by  a  general  denial,  and  claimed  in  re- 
convention) a  balance  alleged  by  them  to  be  still  due«  The  case 
was  tried  by  a  jury. 

Greiner,  for  the  appellant. 

HoOf  for  the  defendants. 

Martin,  J.  The  plaintiff  is  appellant^  from  a  judgment  against 
his  claim,  and  on  that  in  reconvention  of  the  defendant,  after  an 
unsuccessful  attempt  to  obtain  a  new  trial,  which  was  asked  on 
the  grounds  of  the  verdict  being  contrary  to  law  and  evidence, 
and  of  the  court  having  erred  in  sustaining  the  objection  of  the 
defendants  to  the  introduction  of  three  receipts  offered  in  evidence. 
The  receipts  were  rejected  on  the  ground,  that  nothing  connected 
them  with  the  defendants.  They  were  signed  by  a  man  of  the 
name  of  Palacio,  apparently  in  his  own  right,  and  nothing  showed 
that  in  doing  so,  he  acted  as  the  agent  of  the  defendants.  Evi- 
dence was  however  given,  that  he  acted  often  as  the  agent  of  the 
defendants,  and  tlie  plaintiffs  produced  several  receipts  of  his, 
which  he  had  subscribed  as  agent  of  thd  defendants.  The  plain- 
tiff is  a  vendor  of  segars,  and  usually  purchased  them  from  the 
defendants.  Palacio  was  a  dealer  in  the  same  article  on  his  own 
account,  and  the  plaintiff  occasionally  purchased  from  him.  On 
a  settlement  between  the  parties  to  tlie  present  suit,  the  defend- 
ants refused  to  allow  credit  for  the  sums  for  which  Palacio  had 
receipted  in  his  own  name  ;  but  promising  to  make  inquiry  about 
them,  and  allow  credit  therefor,  if  it  turned  out  that  they  had 
been  received  on  their  account.  The  inquiry  proving  unsatis- 
factory, they  refused  to  allow  the  credit,  and  the  present  suit  was 
brought. 

It  d^es  not  appear  to  us  that  the  court  erred.    The  plaintiff 
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took  another  bill  of  exceptions,*to  the  refusal  of  the  judge  to  allow 
him  to  ask  a  question  of  a  witness ;  but  the  counsel  has  informed 
us,  that  it  would  be  useless  to  remand  the  case,  as  this  would  not 
enable  him  to  avail  himself  of  the  question,  as  the  witness  has 
since  died.    This  renders  the  examination  of  the  correctness  of 

« 

the  Judge^s  opinion  useless. 

On  the  merits,  the  case  is  certainly  with  the  defendants. 

Judgment  affirmed. 


Thomas  Barrett  v.  His  CREBiTORSi 

To  annul  a  mortgage  on  the  ground  that  it  was  executed  in  Hawpo  inhabU,  and  in- 
tended to  secure  to  the  mortgiigee  an  illegal  preference  over  the  other  creditors,  it 
is  not  enough  that  the  fact  of  insolvency  be  shown ;  knowledge  of  it  must  btf 
brought  home  to  the  mortgagee.  C.  C.  1973, 1979, 1980.  And  the  action  to  an- 
nnl  must  be  brought  within  one  year  from  the  date  of  the  mortgage.    lb.  1982. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian^  J. 

L.  Janin^  for  the  syndics. 

F,  B.  Conrad^  for  the  appellants. 

MoRPHY,  J.  The  Planters  and  Merchants  Bank  of  Mobile,  are 
appellants  from  a  judgment  overruling  their  opposition  to  a  pro* 
visional  tableau  of  distribution,  filed  in  this  case.  They  had  op- 
posed a  claim  of  the  New  Orleans  Gas  Light  and  Banking  Com- 
pany as  mortgage  creditors,  on  the  ground  that  their  mortgage 
was  executed  at  a  time  when  Thomas  Barrett,  their  debtor,  was  no- 
toriously, and  to  their  knowledge,  insolvent ;  and  that  the  mortgage 
was  given  to  secure  to  them  an  unjust  and  illegal  preference  over 
the  other  creditors,  and  was  therefore  null  and  void.  The  mort- 
gage sought  to  be  avoided,  was  executed  on  the  12th  of  October, 
1837.  This  case  turns  on  a  mere  question  of  fact,  to  wit,  whether 
at  the  time  the  mortgage  was  taken,  the  mortgagees  knew  that 
Thomas  Barrett,  their  debtor,  was  unable  to  pay  all  his  debts. 
The  evidence  adduced  on  this  head  has  satisfied  us,  as  it  did  the 
court  below,  that  although  Thomas  Barrett  had  been  under  pro- 
test for  some  months  previous  to  the  time  this  mortgage  wa3  given 
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to  the  appellees,  he  believed  himself,  and  was  generally  consid* 
ered  as  perfectly  solvent,  up  to  the  year  1839  ;  that  hia  property, 
at  a  fair  valuation  at  the  date  of  the  mortgage,  appeared  greatly 
to  exceed  the  amount  of  his  debts,  although  since,  by  the  unpre- 
cedented depreciation  of  property  of  every  kind,  he  has  actually 
become  insolvent.  Nothing  shows  that  the  appellees  then  knew, 
or  believed,  that  their  debtor  was  unable  to  pay  all'  his  debts,  and 
sought  to  procure  to  themselves  an  unwarrantable  advantage  over 
the  rest  of  his  creditors.  It  is  not  enough  that  the  fact  of  insol- 
vency be  shown ;  knowledge  of  it  must  be  brought  home  to  the 
creditor  who  has  obtained  the  mortgage,  or  preference  attempted 
to  be  avoided.     Civil  Code,  arts.  1973,  1979,  1980.    4  La.  250. 

But  there  is  another  ground  upon  which  the  appellees  might 
have  safely  rested  their  case  under  proper  pleadings.  It  is  fur- 
nished by  article  1982  of  the  Civil  Code,  which  declares,  that 
**  no  contract  made  between  the  debtor  and  one  of  his  creditors 
for  the  purpose  of  securing  a  just  debt,  shall  be  set  aside.  Ace. 
although  the  debtor  were  insolvent  to  the  knowledge  of  the  credi- 
tor with  whom  he  contracted,  and  although  the  other  creditors  are 
injured  thereby,  if  such  contract  were  made  more  than  one  year 
before  bringing  the  suit  to  avoid  it,  and  if  it  contain  no  other  cause 
of  nullity  than  the  preference  given  to  one  creditor  over  another." 

No  attempt  to  set  aside  this  mortgage,  on  the  grounds  assumed 
in  the  appellant's  opposition,  was  ever  made  before  the  10th  of 
April,  1841,  when  the  opposition  was  filed.    3  La.  28. 
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LANOE,  Appellant.  Iiio    78 

The  deceased  bequeathed  to  the  mother  of  hie  n&tanl  children  certain  lots  of  grooDd, 
"pour  en  jouir  sa  vie  durante  retersUfie  apris  eSe  i  mes  enfans  natureU  aUjrs exis* 
tanSf  ou  ^  leun  repriserUans,"  Heldf  that  this  was  no  substitution,  but  a  bequest  of 
the  usufruct  to  the  mother,  and  of  the  property  to  the  children,  allowed  by  art. 
1509  of  the  Civil  Code  ;  and  that  the  rights  of  the  latter  vested  at  the  opening  of 
the  succession  of  the  testator,  and  not  at  the  death  of  the  mother. 

Unless  the  will  necessarily  presents  a  substitution,  and  can  be  understood  in  no  other 
manner,  the  disposition  will  be  sustained. 

Vol.  IV.  52 
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Appeal  from  the  Court  of  Probates  of  New  Orleans,  Bennu- 
dezy  J. 

Bodmy  for  the  appellant. 

L.  Pierce^  contra. 

MoRPHT,  J.  In  this  suit,  which  was  one  for  a  partition  among 
the  natural  children  of  the  late  Philippe  Ducloslange,  of  some  real 
property  bequeathed  to  them  by  their  father,  Levi  Peirce  who 
held  a  judicial  mortgage  recorded  in  November,  1637,  against 
Edouard  Ducloslange,  one  of  them,  for  $1818,50,  and  F.  Buisson, 
as  syndic  of  the  creditors  of  said  Edouard  Ducloslange,  who  had 
failed  in  1838,  were  ruled  to  show  cause  why  the  mortgage 
should  not  be  cancelled  and  erased,  so  far  as  it  bore  upon  the 
property  sold  to  effect  the  partition,  reserving  all  their  rights  to 
the  amount  coming  to  the  insolvent  from  the  sale.  Levi  Pierce 
and  the  syndic  answered  to  the  rule,  both  claiming  a  right  to  the 
portion  accruing  to  Edouard  Ducloslange.  The  insolvent,  Ed- 
ouard Ducloslange,  then  filed  a  peremptory  exception  praying  for 
the  erasure  of  the  mortgage,  and  the  dismissal  of  the  claims  of 
Peirce  and  Buisson,  on  the  ground,  that  he  had  made  a  cession  of 
his  property  since  the  date  of  the  claim  set  up  by  Peirce  ;  that 
the  principal  debtor  of  said  claim  had  likewise  failed  ;  and  that 
no  suit  can  be  brought  before  those  two  estates  are  settled. 
There  was  a  judgment  below  decreeing  the  erasure  of  the  mort- 
gage, and  ordering  that  the  sum  accruing  to  E.  Ducloslange 
should  be  received  by  F.  Buisson,  to  be  applied  under  the  direc- 
tion of  the  District  Court  of  the  First  District,  where  the  insol- 
vent proceedings  were  pending.  Edouard  Ducloslange  has  ap- 
pealed. 

The  only  question  in  this  case  is  at  what  time  the  appellant's 
right  to  the  property  in  dispute  accrued.  He  contends  that  it 
was  at  the  death  of  his  mother,  Eulalie  Bacchus,  in  1841,  after 
he  had  made  a  cession  of  his  property ;  while,  on  the  other  hand, 
it  is  urged  that  his  right  originated  at  the  time  of  the  opening  of 
the  succession  of  Philippe  Ducloslange,  his  natural  father,  long 
before  his  surrender.  If  the  appellant's  position  be  correct,  he 
contends  that  under  article  2173  of  the  Civil  Code,  his  property 
acquired,  since  his  cessio  honorum^  cannot  be  seized  by  anterior  in- 
dividual creditors. 
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The  solution  of  this  question  must  depend  upon  a  proper  inter- 
pretation of  the  clause  of  the  last  will  of  Philippe  Ducloslange 
bequeathing  the  property  to  his  natural  children.  It  reads  thus  ; 
''  En  reconnaissance  etpour  salaire  des  soins  et  bans  services  qui 
m^ont  ete  precedemment  rendus  par  la  negresse  litre  sus-mention- 
nee^  Eulalie  Bacchus^  je  lux  l^gue^  pour  en  jouir  sa  vie  durant  les 
trois  terrains  de  Vilet  78,  avec  les  batisses  et  Stablissemens  qui 
s*y  trouvent,  le  tout  reversible  apris  elle  a  mes  enfans  naturels 
alors  existans^  ou  a  leurs  representans  si  aucuns  il  y  a.  En  outre 
je  lui  donne  et  legue  en  toute  propri6t£  les  bites  a  comes  qui  pour- 
ront  se  trouver,  lors  de  mon  deces ;  ^•c." 

The  counsel  for  the  appellant  contends  that,  under  this  clause, 
which,  he  says,  contains  a  substitution,  his  right  to  the  property 
vested  only  at  the  death  of  the  trustee,  Eulalie  Bacchus,  in  1841  ; 
that  before  that  time  he  had  only  an  eventual  right,  or  rather  a 
hope  which  could  not  be  transmitted  to  his  heirs,  or  surrendered 
to  his  creditors.  Such  were  undoubtedly  the  effects  of  a  substi- 
tution, under  those  laws  which  sanctioned  that  manner  of  dispos- 
ing of  property ;  but  if  the  will  of  the  appellant's  father  contains  a 
substitution  as  he  pretends,  then  no  right  whatever  to  the  property 
he  claims,  ever  vested  in  him.  Civil  Code,  art.  1607.  The 
Judge  below  was  of  opinion,  that  the  testator  intended  to  make  of 
this  property  the  disposition  permitted  by  article  1509  of  the  Civil 
Code,  to  wit,  that  he  bequeathed  the  usufruct  of  it  to  Eulalie  Bac- 
chus, and  the  property  to  his  natural  children,  and  that  therefore 
the  right  of  Edouard  Ducloslange  vested  at  the  opening  of  the 
succession  of  his  father,  long  before  his  surrender.  This  con- 
struction is  warranted  by  the  words  of  the  testator,  which  convey 
the  idea  that  he  intended  to  give  to  Eulalie  Bacchus  only  the  en* 
joyment  of  his  real  property  ;  and  it  is  much  strengthened  by  the 
language  he  uses  when,  in  the  same  clause  of  his  will,  he  be- 
queaths to  her  his  cattle  and  moveables.  It  is  true,  that  the  testa- 
tor does  not  expressly  mention  that  he  actually  bequeaths  to  his 
natural  children  the  real  property  of  which  he  gives  the  enjoyment 
to  their  mother  during  her  lifetime  ;  but  that  such  was  his  inten- 
tion, appears  to  us  to  be  fairly  deducible  from  the  declaration  that 
the  whole  property  shall  go  to  them,  or  their  representatives  after 
her  death.    It  is  sometimes  difficult  to  ascertain  the  true  charac- 
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ter  of  dispositions  of  this  sort ;  but  in  cases  of  doubt  it  should 
always  be  presumed  that  the  testator  intended  to  do  that  which 
was  lawful,  rather  than  that  which  was  prohibited  by  law.  It  is 
on  this  principle  that  this  court,  and  the  tribunals  in  France,  have 
held,  that  unless  a  clause  in  a  will  necessarily  presents  a  substitu* 
tion,  and  can  be  understood  in  no  other  manner,  it  will  be  sus- 
tained. 7  Mart.  N.  S.  4 1 7.  4  La.  604.  6  TouUier,  Nos.  44  and 
46.  Merlin's  Rep.  verbo  Substitution,  Fiduc,  Sect.  8.,  No.  7. 
The  intention  of  the  testator  was  after  all  a  question  of  fact.  We 
cannot  say  that  the  Jndge  erred  in  the  view  he  took  of  it :  volun- 
tatis qucBstio  in  estimatione  judicis  est.  In  conclusion  we  must 
remark,  that  the  appellant  appears  before  us  with  extreme  bad 
grace,  in  an  attempt  to  show  that  the  will  under  which  he  derives 
the  property  which  he  seeks  to  withhold  from  his  creditors,  con- 
tains a  substitution  by  virtue  of  which  he  could  lawfully  take 
noihing.    Civil  Code,  art.  1507, 

Judgment  affirmed. 


VicToiRB  Picou  v.  Babthelemy  Fergus  Dussuau,  and  others. 

Heirs.  / 

Art.  996  of  the  Code  of  Practice  which  provides,  that  when  an  estate  <<  is  in  the  pos- 
session  of  heirs,  either  present,  or  represented  in  the  State,  though  all  or  some  of 
them  be  minors,  actions  for  debts  doe  from  such  soccessions  shall  be  brought  before 
the  ordinary  tribunals,  either  against  the  heirs  themselves,  if  they  be  of  age,  or 
against  their  curators  if  they  be  under  age  or  interdicted,"  applies  to  estates  ac- 
cepted absolutely,  or  to  those  which,  after  having  been  administered  by  a  curator, 
testamentary  executor,  dtc,  have  come  into  the  possession  of  the  heirs.  If  the 
heirs  be  all  of  age,  and  accept  unconditionally,  they  are  immediately  put  in  posses- 
sion of  all  the  property,  and  are  suable  before  the  "ordmaiy  tribunals  for  their  virile 
portion  of  the  debts,  as  if  contracted  by  themselves.  If  some  are  minors,  the  8uc« 
cession  cannot  be  accepted  by,  nor  for  them,  but  with  the  benefit  of  inyentory. 
When  thus  accepted,  it  cannot  be  administered  partially,  but  the  whole  estate  must 
be  placed  under  the  management  of  an  administrator,  and  no  part  comes  legally 
into  the  possession  of  the  hein  as  such,  until  the  administration  is  terminated,  or  a 
partition  b  legally  made  among  the  heirs.  Until  such  administration  or  partition, 
the  estate  must  be  administered  under  the  authority  of  the  Court  of  Probates,  in 
which  it  was  opened,  and  all  claims  for  money  against  it  must,  under  arts.  924,  § 
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13,  aDd'933  of  the  Code  of  Practice,  be  preaeDted  there  for  settlement.  C.  C. 
1003,  1040, 1051.  C.  P.  992.  Act  S5th  March,  1828,  ch.  83,  ^  13. 
A  claim  for  a  sum  of  money  against  a  succession,  should  not  be  engrafted  on  a  pro- 
ceeding, the  object  of  which  is  to  call  upon  the  heirs  to  declare  whether  they  accept 
or  refuse  the  estate.  Where,  under  such  a  proceeding,  the  heirs  of  full  age  fail  to 
answer  whether  they  accept  or  renounce,  they  may  be  declared  unconditional  heiia, 
and  liable  to  be  aued  as  such.  C.  C.  1029.  But  as  to  minors,  no  judgment  of  any 
kind  can  be  rendered  against  them.  They  can,  under  no  circumstances,  be  con- 
sidered as  having  accepted  absolutely ;  (C.  C.  346  ;)  but  must  be  regarded  as  heirs 
of  age,  accepting  with  the  benefit  of  inrentory.  The  succession  should  have  been 
put  nuder  administration,  as  provided  by  art.  1040  of  the  Civil  Code. 

Appeal  from  the  Court  of  Probates  of  St.  John  the  Baptist, 
Le  BlanCy  J. 

MoRPHY,  J.  The  defendants,  three  of  whom  are  of  age,  and 
the  other  a  minor,  are  sued  as  the  heirs  of  the  late  Marie  Louise 
Dussuau,  on  a  promissory  note  for  $3000,  drawn  by  the  deceased 
to  the  order  of  the  plaintiff.  The  latter  represents,  that  Marie 
Louise  Dussuau,  who  died  intestate,  in  the  parish  of  St.  John  the 
Baptist,  left  real  property  and  slaves,  of  which  the  defendants,  her 
children,  took  possession,  without  previously  taking  the  necessary 
steps  for  the  affixing  of  seals,  or  making  an  inventory  of  the  pro- 
perty of  the  succession  ;  and  that,  although  amicably  requested, 
they  refuse  to  pay  the  said  note.  She  prays  that  a  tutor  ad  hoc^ 
may  be  appointed  to  the  minor ;  that  the  defendants  may  be  cited 
to  declare  whether  they  accept  or  refuse  their  mother's  succes* 
sion ;  that  if  they  accept,  judgment  be  rendered  against  each  of 
the  four  heirs,  thus  accepting  for  one- fourth  of  the  sum  of  $.3000, 
with  five  per  cent  interest  per  annum,  from  the  8th  of  May,  1841, 
with  costs  ;  that  the  same  judgment  be  rendered  against  them  in 
case  they  neglect  to  answer  ttie  petition  within  the  legal  delays ; 
on  the  other  hand,  should  they,  or  any  of  them,  declare  their  ac- 
ceptance of  the  succession  under  benefit  of  inventory,  that  an 
inventory  of  the  property  of  the  succession  may,  in  that  case,  be 
made,  an  administrator  appointed,  and  he  cited  and  condemned  to 
pay  her  out  of  the  funds  of  the  estate,  and  in  the  due  course  of 
his  administration,  the  sum  of  $3000  ;  &;c.  The  defendants  ex- 
cepted to  the  jurisdiction  of  the  Court  of  Probates,  pleaded  the 
general  issue,  and  averred  that  their  mother  had  paid  and  extin- 
guished the  note  sued  on  by  partial  payments,  a  statement  of 
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which  they  annexed  to  their  answer.  There  was  a  judgment 
below,  decreeing  the  defendants  to  pay  the  amount  of  the  note, 
with  legal  interest  from  the  8th  of  May,  1841 ;  and  they  have 
appealed. 

The  counsel  for  the  appellants  has  rested  his  plea  to  the  juris- 
diction of  the  Court  of  Probates,  on  art.  996  of  the  Code  of  Prac- 
tice.   He  contends,  that  as  the  petitioner  has  alleged  that  the  de- 
fendants were  in  possession  of  their  mother's  estate,  she  should, 
under  this  article,  have  brought  her  action  before  the  ordinary 
tribunals.     This  court  has  had  occasion  to  construe  the  provision 
of  law  relied  on,  and  has  held  that  it  applies  to  estates  accepted 
absolutely,  or  to  those  which,  after  having  been  administered  upon 
by  a  curator,  testamentary  executor,  &c.,  have  come  into  the  pos- 
session of  the  heirs.     If  the  heirs  are  all  of  age,  and  accept  the 
succession  unconditionally,  they  are  immediately  put  in  posses- 
sion of  all  the  property,  and  are  suable  in  the  ordinary  courts  for 
their  virile  portion  of  the  debts,  in  the  same  manner  as  though 
they  were  contracted  by  themselves.    If  some  of  the  heirs  are 
minors,  the  succession  cannot  be  accepted  by  them,  nor  for  them, 
without  the  benefit  of  an  inventory.     When  thus  accepted,  it  can- 
not be  administered  partially,  but  the  whole  estate  must  be  placed 
under  the  management  of  an  administrator,  and  no  part  of  it 
comes  legally  to  the  possession  of  the  heirs  as  such,  until  the 
administration  be  terminated,  or  a  partition  among  the  heirs  be 
legally  made.     This,  in  our  opinion,  results  from  arts.  1002  and 
1040  of  the  Civil  Code.    The  first  provides  that,  "  when  several 
heirs,  in  the  same  degree,  are  called  to  a  succession,  some  may, 
accept  unconditionally,  others  under  the  benefit  of  an  inventory  ; 
for  the  unconditional  heir  does  not  exclude  the  heir  under  the 
benefit  of  inventory."     The  second  article  declares  that,  "  if  there 
be  several  heirs  to  a  succession,  some  of  whom  have  accepted 
unconditionally,   and   others  claim  the  benefit  of  the  term  for 
deliberating,  the  Judge  of  the  place  where  the  succession  is 
opened,  shall  notwithstanding,  cause  an  inventory  to  be  made  of 
the  effects  of  the  succession,  and  shall  appoint  an  administrator  to 
manage  them,  until  a  partition  of  the  same  be  made  among  the 
heirs."    Until  such  administration  or  partition  takes  place,  the 
estate  must  remain  and  be  administered  under  the  authority  of  the 
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Court  of  Probates  where  it  was  opened,  and  all  claims  for  money 
against  it  must,  pursuant  to  art.  924,  sec.  13,  and  ait.  983,  of  the 
Code  of  Practice,  be  presented  there  for  settlement  in  due  course 
of  administration.  Civil  Code,  arts.  1002,  1040,  1051.  Code  of 
Practice,  art.  992 — acts  of  1828,  p.  156,  sec.  13.  4  La.  ^02. 
5  La.  384.  10  La.  17.  But  it  appears  to  us  that  the  claim 
of  the  recovery  of  a  sum  of  money,  should  not  have  been  en- 
grafted on  a  proceeding,  the  sole  object  of  which  was  to  call  upon 
the  heirs  to  declare  whether  they  accepted  or  refused  the  estate  of 
their  mother,  and  that  no  judgment  should  have  been  rendered 
thereon.  The  failure  of  the  three  defendants  of  full  age  to  de 
clare  whether  they  accepted  or  renounced  the  succession,  might 
well  have  justified  a  judgment,  declaring  them  unconditional  heirs, 
and  liable  to  be  sued  as  such.  Civil  Code,  art.  1029.  But  as 
relates  to  the  minor  heir,  no  judgment  of  any  kind  could  be  ren* 
dered  against  her.  She  could  not,  under  any  circumstances  be 
considered  as  having  accepted  the  succession  absolutely,  when 
by  law  it  is  expressly  provided,  that  she  can  accept  it  only  with 
benefit  of  inventory.  Civil  Code,  art.  346.  She  was  then  in  the 
situation  of  an  heir  of  age,  declaring  his  acceptance  of  the  estate, 
but  claiming  the  benefit  of  an  inventory.  The  succession  should 
have  been  put  under  administration,  as  prayed  for  by  the  plaintiff 
•  herself,  and  as  provided  for  by  art.  1040,  and  the  following,  of  the 
Civil  Code.  The  judgment  rendered  below  is  then,  ultra  pe- 
tiium. 

It  is  therefore  ordered,  that  the  judgment  of  the  Court  of  Pro- 
bates be  avoided  and  reversed  ;  and  that  Barthelemy  Fergus  Dus- 
8uau,  Jean  Baptiste  Dussuau,  and  Marie  Louise  Emilie,  wife  of 
Pierre  Rillieux,  be  considered  as  having  accepted  the  succession 
of  the  late  Marie  Louise  Dussuau  as  unconditional  heirs ;  and  it 
is  further  ordered,  that  this  case  be  remanded  to  be  proceeded  in 
according  to  law,  the  costs  of  this  appeal  to  be  borne  by  the  plain- 
tiff and  appellee. 

L.  Janiuy  for  the  plaintiff. 

Peyton^  and  /.  W.  Smithy  for  the  appellants. 
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Artemon  Hill  v,  John  Hall. 

Plaintiff  cannot  contradict  by  parol  evidence,  an  act  of  mortgage  on  which  he  anea  ; 
or  prove  anything  beyond  it. 

Where  notes  aecared  by  mortgage,  delivered  by  the  maker,  have  come  attain  into  hia 
hands  before  maturity,  the  debt  evidenced  by  them  is  eztingaiahad  by  confosion* 
C.  C.  2314.  By  re-issuing  such  notes,  he  may  bind  himself,  but  cannot  revive  the 
obligations  of  the  other  parties,  nor  the  mortgage  securing  them,  which  being  only 
an  accessary  to  the  debt  between  the  maker  and  the  payee,  was  extinguished  with 
it.    C.  C.  3252,  3374. 


Apfbal  from  the  District  Court  of  the  First  District,  Buchch 
nan^  J. 

/.  C  Clarke  and  Preston^  for  the  appellant. 

Benjamin,  for  the  defendant. 

MoRPHY,  J.    This  is  an  hypothecary  action  in  which  the  plain* 
tiff  seeks  to  recover  the  amount  of  two  promissory  notes,  for 
86000  each,  drawn  by  John  S.  Walton,  and  endorsed  by  Joseph 
G.  Walton  and  William  Henderson,  bearing  date  the  29lh  of  De- 
cember, 1835,  payable  two  years  after  date,  and  secured  by  mort- 
gage on  property  purchased  by  the  defendant  from  the  drawer, 
John  S.  Wahon.    The  defence  set  up  was,  that  the  debt  claimed 
by  the  plaintiff  had  long  since  been  satisfied  and  extinguished ; 
that  at,  or  since  the  maturity  of  the  notes  sued  on,  plaintiff  had 
divers  dealings,  and  business  transactions  with  the  drawer,  John 
S.  Walton,  whereby  he  became  indebted  to  the  latter  in  an  amount 
sufficient  to  extinguish  the  notes  by  compensation ;  that  John  S. 
Walton  having  since  become  insolvent,  and  being  indebted  to  the 
plaintiff,  the  present  suit  is  instituted  on  these  old  notes,  not  be^ 
cause  they  are  due,  but  because  plaintiff  hopes  thereby  to  recover 
a  debt  which  has  since  accrued  ;  and  that  these  notes  were  either 
left  in  the  plaintiff's  hands,  or  have  since  been  returned  to  him  by 
John  S.  Walton,  with  a  view  to  favor  him  in  the  collection  of  his 
claims  against  said  Walton,  at  the  expense  of  the  defendant,  who 
will  be  left  with  a  mere  personal  recourse  against  Wakon,  who  is 
hopelessly  insolvent.     To  substantiate  this  defence,  interrogato- 
ries were  propounded  to  the  plaintiff.    His  answers  entirely  ne- 
gatived the  ^legations  of  the  defendant,  but  disclosed  the  fact 


MAY,  1843.  417 


Hillv  Hail. 


that  the  notes  sued  on  were  received  by  the  plaintiff  from  John, 
S.  Walton,  the  drawer,  in  July,  1836,  in  exchange  for  a  note  of 
$10,000,  drawn  by  the  defendant.  The  latter  then  pleaded  as  a 
peremptory  exception,  that  the  notes  sued  on  had  been  extin- 
guished by  confusion,  the  drawer  having  become  the  holder  and 
owner  of  them,  after  they  were  made  and  issued,  and  before  ma- 
turity. There  was  below  a  judgment  of  nonsuit,  which  on  a  new 
trial,  granted  at  the  instance  of  both  parties,  was  changed  into*  a 
final  judgment  for  the  defendant.    The  plaintiff  has  appealed. 

On  the  second  trial  below,  the  plaintiff  offered  John  S.  Walton 
as  a  witness  to  prove  that  the  notes  in  suit  were  accommodation 
notes,  which  had  never  been  put  in  circulation,  and  had  always 
remained  in  the  possession  of  the  maker.  This  testimony  was 
opposed,  on  the  ground  that  it  would  go  to  contradict  the  act  of 
mortgage  on  which  the  suit  was  brought,  and  to  which  John  S. 
Walton  was  himself  a  party.  This  objection  having  been  sus* 
tained,  the  plaintiff  took  a  bill  of  exceptions.  The  testimony  was 
properly  excluded.  The  act  of  mortgage,  after  stating  that  John 
S.  Walton  acknowledged  himself  to  be  justly  indebted  to  Joseph 
G.  Walton,  in  the  sum  of  $20,000,  and  had  given  him  three  pro- 
missory notes,  payable  to  his  order,  one  for  $8000,  and  two  for 
$6000  each,  proceeds  thus :  **  which  notes,  after  having  been  pft* 
raphed  by  me,  said  notary,  to  identify  them  with  this  act,  were 
delivered  to  the  said  Joseph  6.  Walton,  who  hereby  acknowledges 
the  receipt  thereof.  Now,  therefore,  to  secure  the  full  and  punc- 
tual payment  of  the  said  notes  at  maturity,  the  said  John  S.  Wal- 
ton, moreover,  declared  that  he  does  by  these  presents,  specially 
mortgage  and  hypothecate  unto  the  said  Joseph  G.  Walton,  his 
heirs,  assigns,"  &c.  The  plaintiff,  who  claims  under  this  act, 
and  Las  made  it  the  basis  of  his  action,  cannot  be  permitted  to 
contradict  it ;  nor  can  testimony  be  admitted  to  prove  against,  or 
beyond  its  contents.  This  act  shows  that  these  notes  were  deli- 
vered to  the  payee ;  and  the  notes  themselves  exhibit  the  endorse- 
ment of  the  payee  to  William  Henderson,  and  of  the  latter  to 
some  other  person.  The  evidence  shows  that  they  came  back 
into  the  hands  of  the  maker,  some  time  after  their  date,  and  before 
maturity.  From  the  moment  John  S.  Walton  became  the  owner 
of  these  notes,  drawn  by  himself,  the  debt  evidenced  by  them 
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was  extinguished  by  confusion.  Civil  Code,  art.  2214.  But  it  is 
argued  by  the  appellani^s  counsel,  that  the  extinction  of  the  debt 
between  John  S.  Walton  and  Joseph  G.  Walton,  did  not  incapa- 
citate the  fornner  fronn  contracting  a  new  debt  to  Hill,  and  hand- 
ing over  to  him,  as  evidence  of  it,  the  same  notes,  secured  by 
mortgage  on  his  property ;  that  Hill  could  have  recovered  on  these 
notes  from  John  S.  Walton,  and  can  therefore  pursue  his  pro- 
peVty,  which  has  since  been  sold  subject  to  the  debt.  To  this  ar- 
gument, the  answer  is  obvious  ;  that  the  notes  thus  re-issued  by 
the  drawer,  undoubtedly,  bind  him,  but  that,  by  replacing  them 
in  circulation,  he  cannot  revive  the  obligations  of  the  other  parties 
to  the  notes,  or  the  mortgages  on  the  defendant's  property,  which 
being  only  an  accessary  to  the  debt  between  the  maker  and  the 
payee,  became  null  and  void  as  soon  as  the  debt  itself  was  extin- 
guished. Civil  Code,  arts.  3252,  3374.  It  may  further  be  an- 
swered, that  the  mortgage  which  exists  on  the  properly  of  the  de- 
fendant, as  a  third  possessor  not  bound  for  the  debt,  was  given  in 
favor  of  Joseph  6.  Walton,  **  his  heirs  and  assigns."  It  can, 
therefore,  be  enforced  only  by  a  person  claiming  under  Joseph  G. 
Walton,  whose  debt  the  argument  admits  to  have  been  extin- 
guished. We  have  been  referred  to  a  passage  in  2  Starkie, 
S|36,  in  which  it  is  said  to  have  been  held,  that  '^  a  promissory 
note,  paid,  and  re-issued  before  maturity,  is  available  in  the  hands 
of  a  bona  fide  holder,  without  notice."  However  this  may  be,  we 
cannot  consider  the  plaintiff  as  a  holder  without  notice.  He  receiv- 
ed these  notes  from  the  hands  of  the  drawer  himself,  long  after  their 
date,  and  with  two  endorsements  on  them,  showing  that  they  had 
been  put  in  circulation.  It  is  also  worthy  of  remark,  that  the  plain- 
tiff took  no  steps  to  secure  the  liability  of  the  two  endorsers,  and 
has  thought  proper  to  urge  his  claim  on  the  defendant's  property 
only  about  four  years  after  the  maturity  of  these  notes. 

Judgment  affirmed. 
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HsNRT  Bonnabel  v.  Frederic  Rabeneav. 

Where  a  vendor  allows  the  thingi  on  which  he  haa  a  privilege,  to  be  sold  confaaedly 
wiih  a  mass  of  other  things  belonging  to  his  Tendee,  withoat  making  his  claim,  the 
privilege  will  be  lost.    C.  C.  319.5. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan,  J. 

Schmidty  for  the  appellant. 

Benjamin,  for  the  defendant. 

Martin,  J.  The  plaintiff  is  appellant,  from  the  dissolution  of 
a  writ  of  sequestration,  which  he  had  obtained  to  prevent  the  de- 
fendant from  receiving  an  indemnity  from  a  fire  insurance  com- 
pany, in  whose  office  the  latter  had  effected  an  insurance  on  the  ^ 
contents  of  an  apothecary  and  druggist's  store,  which  were  con- 
sumed by  fire,  on  an  affidavit  that  he  was  the  vendor  to  the  de- 
fendant of  a  considerable  part  of  the  merchandize  so  destroyed, 
had  ihe  vendor's  privilege  thereon,  and  was  fearful  that  the  de- 
fendant would  part  with  and  dispose  of  the  indemnity  to  which  he 
is  entitled,  to  his,  plainiiff's,  injury  and  prejudice.  The  defendant's 
counsel  has  urged  that  the  writ  of  sequestration  was  properly  set 
aside,  as  the  privilege  of  the  vendor  does  not  attach  on  the  insu- 
rance money  recovered  for  the  loss  of  the  object  sold.  T/iayer  v. 
Goodale,  4  La.  222.  The  plaintiff's  counsel  has  relied  an  several 
authorities,  which  establish  that  in  France,  a  distinction  is  made 
between  marine  and  terrestrial  insurances,  the  latter  not  being 
considered  as  commercial  transactions,  but  as  acts  of  administra- 
tion, under  which  the  insurance  enures  to  the  benefit  of  whoever 
has  a  lien  or  privilege  on  the  property  insured.  Quesnault  Asses. 
Terrestres,  p.  162.  Journal  du  Pal«is,  vol.  22,  p.  162.  lb.  An. 
1837,  p.  235.  Boudousqui6,  De  I'Ass,  contre  I'Incendie.  p. 
116.  He  has  also  cited  Hammond  on  Insurance,  p.  23.  De- 
forest V.  Fulton  Ins.  Co*,  1  Hall,  84 ;  and  has  contended  that 
art.  3152  of  the  Civil  Code,  which  provides  that  privileges  only 
exist  in  cases  expressly  provided  by  law,  ought  not  to  prevent  us 
from  recognizing  the  distinction  on  which  he  depends,  although 
the  privilege  he  claims  be  not  mentioned  in  the  Code.    Admitting 
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this,  and  his  argument  that  the  destruction  of  the  property  by  fire 
may  well  be  considered  a  sale  by  the  assured,  since  it  entitled 
him  to  full  indemnity  for  the  goods  consumed  ;  as  the  insurance 
was  effected  confusedly  on  the  contents  of  a  store  which  were 
worth  more  than  two  thousand  dollars,  while  the  goods  sold  by 
him  did  not  amount  to  much  more  than  one-fourth  of  that  «um  ;  it 
follows,  that,  as  in  the  case  of  a  sale  of  the  whole  store  for  that 
sum  confusedly,  no  privilege  would  exist,  since  art.  3195,  of  the 
Civil  Code  provides  that,  '*  if  the  vendor  allows  the  things  to  be 
sold  confusedly,  with  a  mass  of  other  things  belonging  to  the  pur- 
chaser, without  making  his  claim,  he.  shall  lose  the  privilege."  An 
insurance  confusedly  made,  must  have  the  same  effect,  and 
destroy  the  privilege.  Should  the  contents  of  the  store  be  worth 
four  thousand  dollars,  and  one-half  only  of  that  sum  be  insured, 
could  the  plaintiff,  while  his  debtor  could  recover  not  more  than 
one*half  of  his  loss,  pretend  to  a  whole  indemnity  for  his  ? 

Judgment  affirmed. 


Henriette  Cougot  v.  Alexis  Fournier. 

Where  one  who  has  acted  m  cantor  of  a  anceettion,  and  failed  to  pay  over  fanda 
which  came  into  his  hands  aa  such,  makea  a  Toluntarj  anrrender  of  hia  property  to 
hia  creditors,  under  the  act  of  20th  Pebruaty,  1817,  the  surety  on  his  bond  as  cq- 
lator  may  oppoae  his  snrrender.  C.  C.  3036.  The  £iilare  or  neglect  of  a  creditor 
to  oppose  the  sumnder,  cannot  operate  a  releaae  of  the  sorely.  Per  amam :  The 
effect  of  the  surrender  was  only  to  discbarge  the  debtor  from  imprisonment ;  it  did 
not  releaae  him  from  the  payment  of  hia  debta. 

Appeal  from  the  Court  of  Probates  of  New  Orleans,  Bermur 

d6Zy  J. 

Canoriy  for  the  plaintiff. 

Barihe^  for  the  appellant. 

Simon,  J.  This  appeal  is  taken  from  a  judgment  condemning 
the  defendant  to  pay  the  sum  of  $1500,  which  is  the  amount  of 
another  judgment  previously  obtained  by  the  plaintiff  against  Jean 
DufouT,  in  his  capacity  of  curator  to  the  estate  of  Mare  Fouch£ 
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Cougot.  The  defendant's  liability  to  pay  the  sum,  is  based  upon 
his  having  subscribed  the  bond  furnished  by  the  curator,  as  surety 
for  his  good  and  faithful  administration  of  the  estate. 

The  record  discloses  the  following  facts  :  The  deceased  was 
the  plaintiff's  husband.  The  amount  by  her  claimed  is  establish- 
ed by  her  marriage  contract  to  be  the  value  of  a  slave,  by  her 
brought  into  the  marriage,  and  which,  by  the  terms  of  the  con- 
tract, became  the  husband's  property.  Her  claim  is  therefore 
dotal ;  and,  as  such,  is  secured  by  a  tacit  mortgage  and  general 
privilege  on  all  the  property  of  the  estate.  This  was  recognized 
by  the  judgment  alluded  to  in  the  plaintiff's  petition,  ordering  the 
curator  to  place  her  claim  accordingly,  on  the  tableau  of  distri- 
bution of  the  funds  of  the  succession. 

The  inventory  of  the  estate  shows  an  active  mass  of  $3759  27, 
including  therein,  the  estimated  value  of  a  slave,  who  was  in  jail 
at  the  time  the  inventory  was  made ;  and  no  evidence  has  been 
adduced  to  show,  what  became  of  said  slave  after  the  curator  took 
possession  of  the  estate.  The  only  account  exhibited  by  the  de- 
fendant, as  having  been  rendered  by  the  curator,  is  one  in  which 
he  accounts  for  three  sums  of  money  by  him  received,  amounting 
together  to  Si 349  93,  leaving  a  balance  in  his  hands  of  tl348  43. 
This  account  was  homologated  by  the  Court  of  Probates,  so  far 
as  not  opposed.  The  record  contains,  also,  an  opposition  to  the 
homologation  of  the  curator's  account,  by  divers  creditors  of  the 
estate ;  and,  among  others,  by  the  plaintiff,  upon  which  the  judg- 
ment relied  on,  and  referred  to  in  her  petition  was  rendered  ;  but 
the  account  itself,  if  different  from  the  one  already  noticed,  does 
not  appear  to  have  been  produced,  and  nothing  shows  that  any 
other  account  was  ever  rendered,  or  amended,  in  conformity  with 
said  judgment. 

It  further  appears,  from  the  written  admissions  of  the  parties, 
that  the  curator  having  made  a  cession  of  his  property  to  his  cre- 
ditors, the  following  item  figures  in  his  schedule,  among  his  pas- 
sive debts  :  '^  Succession  Mare  FoucM  Cougot^  mon  compte  avec 
dhf  $1348  43  ; "  and  that  the  plaintiff  did  notoppose  the  insolvent 
Dufour's  obtaining  the  benefit  of  the  insolvent  laws. 

Under  this  state  of  facts  and  circumstances,  the  plaintiff's  claim 
is  resisted  on  two  grounds.     1st.  That  the  plaintiff  ought  to  have 
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opposed  the  surrender  made  by  the  curator  to  his  creditors,  as  the 
claim  she  had  then  against  him,  and  for  which  she  had  obtained 
a  judgment,  was  for  a  sum  of  money  deposited  in  the  curator's 
hands  in  a  fiduciary  character,  and  as  curator  of  the  estate  ;  that 
such  an  opposition  would  have  deprived  Dufour  of  the  benefit  of 
the  insolvent  laws,  and  prevented  his  discharge  ;  and  that  the  plain- 
tiff's failing  to  make  the  opposition,  ought  to  have  the  effect  of 
discharging  the  defendant  from  all  responsibility  as  surety  of  the 
curator. 

2d.  That  supposing  the  defendant  to  be  liable,  the  plaintiff  ^s 
claim  must  be  reduced  to  the  sum  of  $728  68,  being  the  balance 
in  the  hands  of  the  curator  after  paying  the  privileges  superior  in 
rank  to  the  plaintiff's. 

I.  We  have  been  referred  to  the  insolvent  laws  of  the  State, 
(act  of  1817,  sect.  25,)  for  the  purpose  of  showing  that  Dufour 
was  not  entitled  to  the  relief  therein  provided  for ;  and  it  has  been 
strenuously  contended,  that  it  was  the  plaintiff's  duty,  in  order  to 
protect  the  defendant's  rights  as  surety,  and  to  enable  him  to  ex- 
ercise effectually  his  legal  right  of  subrogation,  to  oppose  the  cura- 
tor's surrender,  on  the  charge  of  fraud  resulting  from  his  being  an 
unfaithful  depositary.  We  shall  abstain  from  expressing  any 
opinion  on  the  question,  whether  Dufour  was,  or  was  not,  under 
the  facts  and  circumstances  of  his  case,  and  within  the  meaning 
of  the  insolvent  laws,  an  unfaithful  depositary,  and  whether  or 
not  he  was  entitled  to  the  relief  by  him  sought  for  in  making  a 
surrender  of  his  property  to  his  creditors.  This  is  entirely  useless 
to  the  final  determination  of  this  cause,  as,  even  supposing  that 
his  surrender  could  have  been  successfully  opposed,  it  does  not, 
in  our  opinion,  lie  in  the  mouih  of  the  defendant,  his  surety,  to 
complain  of  the  omission  of  an  act  which  he  was  himself  at  liber- 
ty to  perform,  if  he  though  it  necessary  for  the  protection  of  his 
rights.  Under  art.  3026  of  the  Civil  Code,  a  surety  may,  even 
before  making  any  payment,  bring  a  suit  against  the  debtor  {pent 
agir  contre  le  debiteur)  to  be  indemnified  by  him,  when  the  latter 
has  become  a  bankrupt^  or  is  in  a  state  of  insolvency.  Potbier, 
Obligations,  No.  442,  443.  Thus,  the  suret}'  was  clearly  compe- 
tent 10  make  the  opposition,  and  to  avail  himself  of  all  the  objec- 
tions which  could  have  been  made  by  the  creditor ;  and  we  agree 
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with  the  judge,  a  quo^  in  the  opinion  that  the  inaction  of  a  cre- 
ditor, who  fails  or  neglects  to  make  opposition  to  the  surrender  of 
property  made  by  his  debtor,  so  as  to  deprive  him  of  the  benefit 
of  the  insolvent  laws,  cannot  operate  the  release  of  the  surety.  It 
is  obvious,  that  the  effect  of  the  surrender  did  not  go  further  than 
to  discharge  the  debtor  from  imprisonment ;  that  he  was  not  liber- 
ated from  the  payment  of  his  debts ;  that  no  real  right  was  aban- 
doned to  the  prejudice  of  the  surety  on  the  debtor's  property ;  and 
that,  if  the  defendant  has  neglected  to  avail  himself  of  his  legal 
rights  against  his  principali  the  plaintiff  cannot  be  made  to  suffer 
therefor. 

II.  The  second  ground  is  equally  untenable.    It  does  not  ap- 
pear that  the  curator  has  ever  accounted  for  the  whole  amount  of 
the  inventory.    Nay,  the  sums  accounted  for  by  him  are  included 
in,  and  form  a  part  of  the  inventory,  besides  the  value  of  the  slave 
for  which  no  account  has  been  rendered.     It  was  the  duty  of  the 
curator  to  file  a  tableau  of  the  general  situation  of  the  estate,  and 
to  class  the  creditors  thereof  according  to  their  rank.    Nothing 
shows,  in  this  case,  that  the  estate  was  insolvent ;  and  were  we  to 
take  for  granted  the  allegation  of  the  defendant  that  there  are  other 
privileged  debts  of  the  succession,  amounting  to  the  difference 
between  the  sum  accounted  for  by  the  curator,  and  the  sum  of 
$723  68,  to  which,  he  contends,  the  plaintiff's  claim  must  be  re- 
duced, which  fact  is  not  established  by  any  proof,  there  would 
still  be  more  than  sufficient  to  satisfy  both  the  plaintiff's  and  the 
other  privileged  creditors'  claims.     The  inventory  amounts  to 
$3759  27,  and  the  aggregate  of  the  privileged  debts  would  not 
reach  $2200.     The  defendant  is  clearly  liable,  as  surety,  for  the 
whole  amount  of  the  estate,  which,  from  the  inventory,  appears  to 
be  solvent  and  fully  sufficient  to  pay  its  debts ;  and,  as  we  said  in 
the  case  of  Bonny  ^  Baker  v.  Brashear^  19  La.  386,  no  injury 
can  result  to  the  other  creditors  by  decreeing  the  defendant  to 
pay,  to  the  extent  of  his  liability,  the  claims  of  the  creditors  who 
may  sue  him  on  his  bond.    The  fact  of  the  succession's  being 
solvent,  satisfies  us  that  the  defendant,  by  paying  the  plaintiff's 
entire  claim  and  the  other  privileged  debts,  will  not  be  compelled 
to  pay  more  than  he  really  owes  under  his  obligation.    Again,  the 
plaintiff  having  exercised  her  individual  right  of  suing  him  on  the 
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bond,  we  cannot  withhold  from  her  the  indemnity  which  it  was 
intended  to  secure,  in  case  the  curator  failed  to  comply  with  its 
conditions.    See  also  11  La.  330.     16  La.  73. 

Judgment  affirmed. 


Jean   Louis  Dolliole,  Administrator,  v.  Joachim  Azema  and 

another. 

Appeal  dismissed,  for  want  of  proof  ojf  tervice  of  citation  of  appeal. 

Appeal  from  the  Court  of  Probates  of  New  Orleans,  Bermu- 
deZf  J. 

A.  Hennen,  for  the  appellant. 

Schmidt,  for  the  defendant,  moved  to  dismiss  the  appeal. 

MoRPHY,  J.  The  appellee  has  prayed  for  the  dismissal  of  this 
appeal,  on  the  ground  that  he  has  not  been  cited.  The  record 
has  been  on  file  in  this  court  since  the  20th  November,  1839, 
without  any  return  of  the  service  of  a  citation.  On  the  day  of  the 
trial  in  this  court  the  appellant  filed  a  sworn  declaration  of  A.  D. 
Doriocourt,  in  which  he  states,  that  on  examining  the  old  docket  of 
the  Court  of  Probates,  he  finds  an  entry  made  on  the  2d  of  July, 
18:39,  showing  that  certain  charges  were  made  for  filing  a  petition 
of  appeal  and  order,  for  making  a  copy  of  the  same,  for  a  set  of 
citations,  &c.  He  further  declares  that  these  charges  are  gene- 
rally made  by  him  after  the  copies  are  issued,  &c.  Even  were 
this  paper  to  be  considered  as  evidence,  it  only  renders  it  proba- 
ble that  a  citation  of  appeal  was  issued  in  the  case,  but  does  in 
no  manner  show  any  service  of  one  on  the  appellee. 

Appeal  dismissed. 
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Louis    Barthelemy    Macarty    v.   Desire   Lepaullard  and 

another. 

It  appeared  from  a  copy  of  a  lease  offered  in  eyidence,  that  changes  had  been  made 
in  the  original  inatmment,  which  were  indicated  in  the  margin,  but  not  signed  by 
the  parties.  Heldy  that  until  all  parties  had  approved  of  the  proposed  changes,  the 
contract  was  not  valid,  and  consequently  inadmissible. 

Appeal  from  the  City  Court  of  New  Orleans,  Duvigneaud,  J. 

Bullard,  J.  The  defendants  are  appellants  from  a  judgment 
of  the  City  Court,  dispossessing  them  of  property  alleged  to  have 
been  leased  by  them  of  the  plaintiff,  on  account  of  their  non-com- 
pliance with  the  conditions  of  the  lease. 

On  the  trial,  the  defendants  opposed  the  reading  of  a  copy  of  a 
lease,  because  there  appeared  to  have  been  changes  made,  which 
are  indicated  in  the  margin,  but  which  marginal  notes  had  not 
been  signed,  or  paraphed  by  the  parties.  A  bill  of  exceptions  was 
taken. 

The  court,  in  our  opinion,  erred.  Until  all  the  parties  had  ap- 
proved the  proposed  change  in  the  contract,  it  was  not  valid,  and 
consequently  was  inadmissible. 

It  is  therefore  ordered  that  the  judgment  of  the  City  Court  be 
reversed  ;  that  the  case  be  remanded  with  instructions  not  to  ad- 
mit the  copy  to  be  read  in  evidence,  until  it  shall  appear  that  all 
the  parties  have  sanctioned  the  change  ;  and  that  the  plaintiff  pay 
the  costs  of  this  appeal. 

Bodiriy  for  the  plaintiff. 

DesIiXf  for  the  appellants. 


Louis   Barthelemy    Macarty   v.   Desire    Lepaullard   and 

another. 

On  a  role  to  show  cause,  why  a  writ  of  provisional  seisnre  should  not  be  set  aside, 
evidence  will  be  inadmissible  to  establish  facts,  alleged  as  grounds  for  the  rale, 
which  belong  to  the  merits  of  the  case,  or  relate  to  the  trath  of  the  affidavit,  which 
no  law  authorizes  the  defendants  to  disprove. 

Vol.  IV.  54 
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Two  appeals  were  brought  up  by  the  defendants  in  this  case ; 
the  one  taken  from  an  interlocutory  order,  and  the  other  from  the 
final  judgment  of  the  Parish  Court  of  New  Orleans,  Maurian^  J. 

Bodin^  for  the  plaintiff. 

Deslix^  for  the  appellants, 

BuLLARDi  J.  These  two  appeals  from  the  Parish  Court,  to- 
gether with  one  from  the  City  Court,  between  the  same  parties, 
just  disposed  of,  ante  p^  425,  were  argued  tbgether  by  consent. 
They  grow  out  of  the  same  transaction,  to  wit,  a  lease,  or  rather 
a  promise  of  a  lease  for  a  term  of  years,  of  the  Conte  Street 
Hotel.  The  proceedings  in  the  Parish  Court,  Commenced  with  a 
provisional  seizure,  and  this  appeal  is  from  an  interlocutory  judg- 
ment, by  which  the  court  I'efused  to  s6t  aside  the  seizure.  The 
case  proceeded  upon  its  merits,  notwithstanding  the  appeal  upoA 
the  interlocutory  order ;  it  was  tried  by  a  jui'y,  whose  verdict  was 
for  the  plaintiff  for  the  rent  claimed,  and  against  the  demand 
in  reconvention  ;  and  the  defendants  have  again  appealed. 

After  the  provisional  seizure  had  been  issued,  the  defendants 
took  a  rule  on  the  plaintiff,  to  show  cause  why  it  should  not  be  set 
aside:  1st.  Because  it  Was  made  without  any  lawful  or  useful 
object,  and  for  the  purpose  of  vexing  the  defendants^  2d.  Be^ 
cause  the  facts  set  forth  in  the  affidavit  are  not  true,  and  the 
plaintiff  had  no  cause  to  fear  that  the  defendants  would  remove 
the  furniture  and  property,  or  prevent  the  plaintiff  from  exercising 
any  right  he  might  have.  3d.  Because  it  is  not  true  that  the  de- 
fendants have  entered  into  any  lease  with  the  plaintiff.  4th.  Bei' 
cause  the  proceedings  of  the  plaintiff,  are  vexatious  and  malicious, 
without  previous  amicable  demand,  and  with  a  full  knowledge 
that  the  defendants  had  an  offset  against  the  claim  for  rent,  more 
than  sufficient  to  extinguish  and  pay  the  rent  claimed.  5th.  Be- 
cause the  proceedings  are  otherwise  informal  and  irregular. 

This  motion  was  overruled  by  the  court ;  and  on  the  trial  of  the 
rule,  a  bill  of  exceptions  was  taken  to  the  refusal  of  the  court  to 
hear  any  evidence  in  support  of  the  grounds  set  forth.  This  evi- 
dence was  refused,  it  appears,  because  offered  for  the  purpose  of 
supporting  the  grounds  of  the  rule,  some  of  which  belonged  to  the 
merits  of  the  case,  and  others  related  to  the  verity  of  the  allega- 
tions in  the  oath,  which  no  law  authorizes  the  defendants  to  dis. 
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proye.  We  are  not  satisfied  that  the  judge  erred.  There  was 
nothing  yery  explicit  or  precise  in  the  grounds  assumed  ;  and  it  is 
difficult  to  separate  the  grounds,  for  setting  aside  the  provisional 
seizure,  from  the  general  merits  of  the  defence  to  the  action. 

An  answer  having  been  filed  to  the  merits,  the  cause  was  sub- 
mitted to  a  jury ;  and  it  only  remains  to  inquire  what  was  the 
issue  to  be  tried,  and  whether  there  is  error  in  the  yerdict  and 
judgment. 

The  answer  of  the  defendants  denies  ^hat  they  owe  the  plaintiff 
any  thing.  They  ayer,  that  so  far  from  owing  any  thing,  he  is 
indebted  to  them  $20,000,  for  damages.  That  the  defendants, 
having  agreed  to  rent  the  Cont6  Street  Hotel,  for  five  years  from 
the  1st  of  November,  1840,  at  an  annual  rent  of  $4500,  the  plaintiff 
promised  to  deliver  the  hotel  in  good  order,  together  with  certain 
articles  of  furniture  specified  in  an  inventory,  and  in  the  meantime 
authorized  the  defendants  to  take  possession  and  make  the  neces- 
sary preparations,  the  plaintiff  promising  to  make  them  a  lease  for 
five  years,  on  their  giving  Letermelier  as  surety  for  the  rent. 
That  in  consequence  of  the  premises,  they  began  in  October, 
1840,  to  fit  up  the  house,  and  laid  out  $10,000;  yet  Macarty  had 
failed  and  neglected  to  comply  with  his  promises :  Ist.  by  not 
delivering  the  articles  comprised  in  the  inventory ;  2d,  by  not 
making  repairs  which  he  was  bound  to  do  ;  3d,  by  not  executing 
a  lease  as  he  had  promised,  they,  having  been  compelled  to  bring 
suit  against  him,  to  force  him  to  execute  said  lease.  They  ad- 
mit that  they  ultimately  consented  to  accept  a  lease  for  three 
years  instead  of  five,  and  that  it  was  executed  accordingly.  They 
therefore  pray  that  Macarty  may  be  condemned  in  reconvention 
to  pay  eight  hundred  and  eighty-seven  dollars  and  eighteen  cents, 
the  amount  of  necessary  repairs  made  by  them  to  the  hotel ;  one 
thousand  dollars  for  his  refusal  to  furnish  the  articles  specified  in 
the  inventory,  and  the  further  sum  of  eight  thousand  dollars  dama- 
ges, resulting  from  the  neglect  and  refusal  of  Macarty,  or  his 
agent,  to  execute  the  lease. 

The  yerdict  was  in  favor  of  the  plaintiff  for  the  amount  of  rent 
due,  and  no  damages  were  awarded  to  the  defendants. 

Several  bills  of  exception  were  taken  during  the  progress  of 
the  trial,  which  it  becomes  our  duly  to  examine.    By  the  first  it 
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appears  that  the  defendants  offered  to  prove  that  certain  articles 
to  be  furnished  by  the  plaintiff,  and  which  were  missing,  were 
worth  $1000 ;  but  the  court  very  properly  ruled  that  their  value 
was  immaterial  in  the  cause. 

The  next  bill  relates  to  the  paraphing  of  certain  changes  in  the 
lease,  by  the  defendants.  All  that  inquiry  became,  in  our  opin- 
ion,  useless,  by  the  admission  of  the  defendants,  that  they  had 
consented  to  the  modification  of  the  lease,  and  that  Macarty  had 
signed  it  accordingly.  It  was  quite  immaterial,  in  this  case, 
whether  the  lease  was  for  five,  or  three  years,  the  monthly  rent 
was  the  same. 

Another  bill  of  exceptions  shows  that  the  defendants  offered  to 
prove  by  witnesses,  that  the  premises  rented  were  not  in  good 
order  at  the  time  of  the  alleged  lease,  and  that  repairs  were  made 
of  the  value  of  S887  18.  This  was  objected  to  by  the  plaintiff, 
on  the  ground  that  it  is  not  demanded  in  the  pleadings,  nor  under 
the  contract,  and  that  such  proof  cannot  be  made  under  articles 
2689,  and  2690  of  the  Civil  Code.  The  evidence  was  properly 
excluded.  It  is  true,  that  the  two  articles  relied  on  relate  to  the 
obligation  of  the  lessee  at  the  expiration  of  the  lease ;  but  the  ac- 
count of  repairs,  annexed  to  the  answer,  does  not  show  that  they 
were  of  such  a  character  as  to  be  at  the  charge  of  the  lessor. 

The  case  submitted  to  the  jury  lay  within  very  narrow  limits^ 
and  the  court  and  jury  seem  to  have  properly  appreciated  the  pre- 
tensions of  the  parties. 

Judgment  affirmed. 


John  Scudder  v.  Cornelius  Paulding. 

Plaintiff  leued  from  defendant  an  hotel,  "  with  all  the  appurtenances,  and  all  the 
household  furniture  and  fixtures  belonging  to  the  same."  The  hotel  was  supplied 
with  gas  fixtures ;  but  on  application  to  the  Gas  Company,  thej  refused  to  permit 
the  introduction  of  any  gas,  on  the  ground  that  an  amount  was  still  due  for  gas  sup- 
plied to  a  former  tenant  for  which  defendant  was  responsible,  and  that,  according  to 
their  rules,  no  gas  coold'be'supplied  to  the  building  until  the  arrears  were  paid.  Defend- 
ant having  refused  to  pay  the  whole  amount  claimed  by  the  company,  a  suit  was 
pending  to  recover  it.  Per  Curiam.  The  lease  entitled  plaintiff  to  call  on  the 
Company  for  gas,  on  offering  to  pay  for  it ;  but  nothing  shows  that  defendant  bound 
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himself  that  «och  supply  should  be  foinished.  If  the  gas  was  improperly  refused, 
plaiDtiflTs  remedy  was  against  the  company.  The  defendant  caused  him  no  injury 
by  exercising  his  right  of  resisting  a  claim  which  be  deemed  illegal. 
The  omission  of  a  lessor  to  make  the  necessary  repairs  to  the  premises,  will  not, 
where  the  rent  is  sufficient  to  enable  the  tenant  to  make  them,  authorize  the  rescis- 
sion of  the  lease,  or  a  suit  for  damages.  Under  art.  2664  of  the  Ci? il  Code,  the 
lessee  may,  on  the  refusal  or  neglect  of  the  lessor,  himself  cause  them  to  be  made, 
and  deduct  the  cost  from  the  rent  due,  on  proving  that  the  repairs  were  indispensa- 
ble, and  the  price  paid  by  him  just  and  reasonable. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian,  J. 

Orivot  and  Roselius,  for  the  appellant. 

Preston,  for  the  defendant. 

MoRPHT,  J.    The  plaintiff  seeks  to  annul  a  lease  for  one  year 
executed  to  him  by  the  defendant,  on  the  1st  of  November,  1840, 
and  claims  damages  to  the  amount  of  $6000,  on  two  distinct 
grounds  or  allegations,  to  wit :     1st.  That  in  the  building  rented 
by  him,  and  known  under  the  name  of  the  Planters'  Hotel,  there 
are  gas  fixtures  attached  to  it  for  the  purpose  of  introducing  gas 
to  the  bar  room,  and  other  parts  of  the  house ;  that  the  use  of 
these  fixtures  was  one  of  the  privileges  transferred  to  him  by  the 
defendant ;  but  that,  on  application  repeatedly  made  to  the  Gas 
Light  and  banking  Company,  they  have  constantly  refused  to 
supply  the  gas,  alleging  that  there  was  due  for  gas  by  the  Plan- 
ter's Hotel,  a  sum  of  $800,  which  amount  the  defendant  had  as- 
sumed to  pay  ;  and  that  until  the  same  was  paid,  they  would  not 
furnish  gas  to  the  house,  without  which,  it  is  alleged  to  be  almost 
impossible  to  carry  on  the  business  of  hotel-keeping,  &c.    2d. 
That  the  Planters'  Hotel,  instead  of  being  in  a  good  tenantable 
condition,  is  entirely  out  of  repair  ;  that  when  it  rains,  it  is  impos- 
sible to  remain  in  the  rooms  in  the  third  story,  in  consequence  of 
leaks  in  the  roof ;  that  plaintiff,  although  notified  of  the  condition 
of  the  house  and  of  the  consequences  likely  to  follow  from  it,  has 
constantly  neglected  and  refused  to  make  the  necessary  repairs  ; 
that  by  the  leakage  of  the  roof  the  plaintiff  has  suffered  considera- 
ble injury,  and  has  lost  many  boarders  who  have  left  his  house  in 
consequence  thereof.     The  answer  denies  any  indebtedness  on 
tlie  part  of  the  defendant  to  the  Gas  Light  and  Banking  Company, 
or  any  engagement,  or  undertaking  on  his  part,  to  put  the  plaintiff 
in  possession  of  the  right  to  obtain  gas  from  the  Company,  and 
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pleads  the  general  issue.    There  was  a  judgment  below  for  the 
defendant,  and  this  appeal  was  taken. 

I.  The  evidence  shows,  that  before  and  after  executing  the 
lease,  the  plaintiff  frequently  applied  to  the  Gas  Light  and  Banking 
Company  to  light  with  gas  the  premises  leased  from  the  defendant, 
but  that  it  was  answered  that  this  could  not  be  done,  because  the 
Company  had  a  claim  for  gas  furnished  to  the  Planters'  Hotel, 
whilst  kept  by  a  former  tenant,  which  debt  had  be«n  assumed  by 
the  defendant,  and  that  under  the  rules  of  the  institution  no  gas 
could  be  furnished  to  the  house  until  the  claim  was  satisfied.    It 
further  appears,  that  a  suit  is  pending  in  the  District  Court  in 
which  the  Company  claims  of  the  defendant  the  $800,  but  that  the 
latter  resists  the  claim,  averring  that  he  owes  only  $100,  which, 
he  says,  he  has  always  been  ready  and  willing  to  pay,  and  which 
he  has  tendered  to  them.    The  lease  speaks  of  no  right,  or  privi- 
lege, transferred  to  the  plaintiff  in  relation  to  the  gas  necessary  for 
lighting  the  premises.    It  mentions  as  being  leased,  "  the  Plan- 
ters' Hotel,  with  all  the  appurtenances  thereto  belonging,  and  with 
all  the  household  furniture  and  fixtures  belonging  to  the  same,  and 
detailed  in  a  schedule  annexed  to  it."    This  entitled  the  plaintiff 
no  doubt  to  call  upon  the  Company  for  a  supply  of  gas,  on  offering 
to  pay  for  it ;  but  nothing  in  the  lease  shows  any  obligation  or 
undertaking  on  the  part  of  the  lessor  to  secure  to  the  lessee  that 
the  Gas  Company  should  furnish  him  with  gas.     If  they  improper- 
ly withhold  from  the  plaintiff  the  gas  which,  under  their  charter 
they  are  bound  to  supply  to  all  those  who  call  for  it,  he  cannot 
look  to  the  defendant,  who  causes  him  no  injury  when  he  exercises 
his  legal  right  of  resisting  a  claim  which  he  does  not  admit  to 
be  correct,  and  which  the  evidence  in  this  case  does  not  show 
that  he  actually  owes. 
II.  In  relation  to  the  situation  of  the  house,  the  evidence  shows 
'^     that  in  several  rooms  in  the  attic  story,  the  water  penetrated  from 
the  roof  and  occasioned  dampness,  and  even  wetness  in  some  of  them, 
and  that  these  rooms  could  not  be  conveniently  occupied  by  board- 
ers in  rainy  weather.     On  the  other  hand,  it  is  in  evidence  that 
the  roof  of  the  Planters'  Hotel,  was  entirely  made  anew  in  the 
year  1 838,  and  was  repaired  a  few  days  before  the  plaintiff  took 
possession  of  it.    That  the  winter  of  1841,  was  an  extremely  wet 
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and  rainy  season,  and  that  most  of  the  houses  in  town  leaked  that 
year.  The  plaintiff  has  not  shown,  that  by  reason  of  the  situation 
of  the  rooms  i^  the  attic  story,  which  were  the  only  ones  affected 
by  the  leaks,  any  boarders  were  prevented  from  taking  lodgings 
at  the  Planters'  Hotel,  or  that  any  boarders  left  the  hotel  in  Con- 
sequence of  it.  But  even  had  the  plaintiff  suffered  the  injury  he 
alleges,  he  would  hav^  no  right  to  sue  for  the  rescission  of  his 
lease,  or  for  damages.  For  the  protection  of  tenants,  the  law  has 
allowed  them  the  privilege  of  making,  themselves,  tiie  repairs 
which  become  absolutely  necessary  during  their  lease,  and  of  de- 
ducting the  cost  of  such  repairs  from  the  rent,  when  the  owner  re- 
fuses to  make  them.  The  Civil  Code,  art.  2664,  says  :  ''  If  the 
lessor  do  not  make  the  necessary  repairs  in  the  manner  required  in 
the  preceding  article,  the  lessee  may  call  upon  him  to  do  it  $  if  he 
refuse  or  neglect  to  make  them,  the  lessee  may  himself  cause 
them  to  be  made,  and  deduct  the  price  froo^the  rent  due,  on  prov- 
ing that  the  repairs  were  indispensable,  and  that  the  price  which 
he  has  paid  was  just  and  reasonable.''  Under  this  provision  of 
law  the  plaintiff  had  clearly  the  right  to  employ  workmen,  and 
have  the  repairs  made  at  the  expense  of  defendant.  The  rent 
which  was  at  the  rate  of  $625  per  month,  was  amply  sufficient  to 
cover  the  amount  of  the  costs  of  such  repairs.  Upon  the  whole, 
we  can  see  nothing  which  should  induce  us  to  reverse  the  judg- 
ment appealed  from. 

Judgment  affirmed* 


Nicholas  Bertholi  v.  Hbloisb  Dbvbrges  and  others* 

Appeal  from  the  District  Court  of  the  First  District^  Bticha- 
nant  J. 

Latour,  and  Roselius^  for  the  plaintiff". 

CanoUf  for  the  appellants. 

SiHdl^,  J.  The  plaintiff  in  this  action,  seeks  to  recover  the 
price  of  a  female  slave  by  him  purchased  of  the  defendants'  an- 
cestor, on  the.  10th  of  November,  183S.     The  disease  with 
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which  the  slave  is  alleged  to  have  been  afflicted  at  the  time  of 
the  sale,  is  a  pulmonary  affection  of  a  chronic  character,  called  by 
the  physicians  *'  phthisis  pulmonaris^^^  or  consumption,  which  cans* 
ed  her  death,  in  July,  1839. 

The  defendants  deny  the  allegations  on  which  the  plaintiff's 
claim  is  based.  They  aver  that  at  the  time  of  the  purchase,  the 
slave  was  free  from  any  redhibitory  sick^iess,  and  that  she  was 
not  afflicted  with  the  disease  described  in  the  petition. 

The  case  was  tried  by  a  jury  who  gave  their  verdict  in  favor 
of  the  plaintiff  for  the  sum  of  $855,  the  amount  of  the  purchase  ; 
whereupon  judgment  was  rendered  accordingly  against  the  de« 
fendants,  who,  after  having  vainly  attempted  to  obtain  a  new  trial, 
took  the  present  appeal. 

The  evidence  adduced  on  the  trial  of  this  cause  appears  some- 
what contradictory  as  to  the  time  of  the  first  existence,  or  appear- 
ance of  the  disease.^  The  contradictions  arise  more  particularly 
from  the  opinions  of  the  physicians  who  were  called  to  examine 
the  slave  after  the  sale.     One  of  them  says,  that  he  discovered  the 
malady  the  first  time  that  he  saw  the  girl ;  and  the  two  others 
testify  that  when  they  were  called  in  consultation,  they  were  of 
opinion  that  she  was  not  afflicted  with  any  pulmonary  disease. 
They  all  agree,  however,  upon  the  malady  being  of  a  chronic 
character ;  and  one  of  the  two  physicians  whose  opinion  was,  that 
the  disease  did  not  exist  at  the  time  of  the  consultation,  states 
that  the  lungs  of  the  slave,  when  she  died,  were  in  the  state  of  a 
well  confirmed  phthisis  or  pulmonary  consumption;  that  confirm- 
ed phthisis  is  of  a  chronic  character ;  and  that  in  this  case,  the 
lungs  were  totally  disorganized.    We  are  aware  of  the  difficulty 
of  relying  with  any  degree  of  certainty,  upon  the  opinions  of  phy- 
sicians  called  transiently  in  consultation.     We  know  that  "  doc- 
tors will  differ ;"  and  their  science,  being  an  occult  one,  it  is  not 
astonishing  that  the  variety  of  systems  by  them  respectively 
adopted,  should  cause  necessarily,  and  oftentim^,  a  great  differ- 
ence in  their  opinions.     However  this  may  be,  it  is  certain  that 
the  death  of  the  slave,  was  occasioned  by  the  disease  which  was 
recognized  by  the  plaintiff's  family  physician  on  his  firsf  exami- 
nation  of  the  subject ;  and  in  order  to  arrive  at  the  truth  with  re- 
gard  to  the  origin  of  the  malady,  and  the  time  of  its  fiist  appear- 
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ance,  we  shall  proceed  to  a  close  examination  of  the  facts  and  cir- 
eumstatices  testified  to  by  all  the  witnesses. 

It  appears  that  the  first  time  Madame  Dias  saw  the  slave  after 
the  sale,  she  appeared  to  be  sick,  and  that  the  witness,  three  or 
four  days  after  the  sale,  noticed  that  the  girl  was  afflicted  with  a 
cough.  Another  witness,  Patar2o,  who  used  to  go  often  to  the 
plaintiff's,*  went  to  see  him  three  days  after  the  sale,  and  he  testi* 
fies  that  two  or  three  days  after  the  sale^  the  slave  coughed  a  good 
deal^  complained  of  her  chest,  and  had  a  bad  color.  Dr.  Vioneti 
who  was  plaintiff's  family  physician,  was  called  about  the  middle 
of  December,  (four  or  five  days  after  the  sale,)  saw  the  girl,  and 
was  not  pleased  with  her  appearance*  She  had,  he  states,  too 
narrow  a  chesty  and  her  face  showed  that  she  suffered.  Some* 
time  after,  he  discovered  that  she  had  incipient  symptoms  of 
phthisis,  and  suggested  to  call  a  consultation  of  physicians,  advis* 
ing  the  plaintiff  to  select  those  who  were  the  family  physicians  of 
the  defendants.  The  consultation  took  place,  and  the  witness 
was  of  opinion  that  the  disease  originated  from  a  pulmonic  affec- 
tion which  must  have  dated  four  or  five  (the  word  is  left  blank 
in  the  record^)  previous  to  the  consultation.  This  consultation 
took  place  in  December,  1838.  The  witness  further  says,  that  he 
has  no  doubt  that  the  disease  did  not  exist  when  he  first  saw  the 
girl ;  that  she  was  regularly  attended  by  him,  and  well  treated 
and  taken  care  of  by  the  plaintiff^  and  not  allowed  to  work.  She 
died  with  the  malady  which  he  discovered  when  he  first  saw  her ; 
and  he  adds,  that  it  must  have  existed  five  or  six  months  before. 
This  disease^  in  his  opinion,  was  of  a  chronic  nature* 

Dr.  Fortin,  who  was  the  family  physician  of  the  defendants  at 
the  time  of  the  sale,  testifies  that  having  been  called  in  consulta* 
tion  with  Drs.  Vionet  and  Tricou,  to  examine  the  slave  at  the 
plaintiff's,  he  was  of  opinion  that  she  was  not  affected  with  a  pul- 
monary disease.  He  states  the  circumstances  on  which  his  opin- 
'ion  was  based  ;  explains  the  course  and  progress  of  the  malady  in 
certain  cases ;  and  says,  that  Ae  had  treated  the  girl  while  she  was 
in  possession  of  the  defendants  for  a  cough  which  yielded  to  his 
treatment^  and  left  her  in  good  health.  This  was  in  1838.  The 
sickness  at  the  defendants'  lasted  a  long  while,  but  she  was  not  so 
sick  as  to  require  daily  attendance  from  him.     He  adds,  that  it 
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is  a  fact  that  in  winter,  phthisis  takes  a  more  rapid  course  ;  that 
he  does  not  believe  that  on  the  18th  of  December,  1838,  the  slare 
had  the  pulmonary  disease  ;  and  at  all  events,  if  she  had  it,  the 
means  which  he  used  failed  to  indicate  the  existence  of  the  mala- 
dy. He  states  further,  that  he  does  not  think  that  six  months  had 
elapsed  between  the  time  he  last  saw  the  slave  at  the  defendants* 
and  the  consultation. 

Dr.  Tricou  recollects  very  well  that,  at  the  time  of  the  consul* 
tation,  a  point  in  one  of  the  slaveys  lungs  was  affected  so  that  she 
did  not  breathe  well ;  but  without  having  a  clear  indication  of  the 
existence  of  the  disease,  he  could  not  certify  that  she  was  con* 
sumptive.  If  she  had  been  so,  they  would  have  known  it.  The 
affection  of  the  point  was  caused  by  a  fluxion  which  bad  been 
cured  by  Fortin.  He  insists  also  upon  the  girl's  not  having  any 
symptom  of  phthisis,  when  he  saw  her,  and  gives  his  reasons 
upon  which  he  then  founded  his  belief. 

The  facts  and  circumstances  of  the  case,  disclosed  by  the  evi* 
dence,  which  we  have  endeavored  to  recite  in  substance,  were, 
it  seems  to  us,  well  calculated  to  induce  the  jury  to  believe,  not* 
withstanding  the  opinions  of  two  of  the  physicians,  that  the  slave 
was  at  the  time  of  the  sale  affected  with  the  disease  which  caused 
her  death.  Indeed,  the  testimony  would  leave  very  little  doubt 
in  our  minds,  that  the  malady  recognized  by  Dr.  Vionet,  when  he 
first  saw  the  girl  a  few  days  after  the  sale,  was  a  continuation  of 
the  sickness  for  which  she  had  been  treated  by  Dr.  Fortin,  who 
perhaps  mistook  the  momentary  reUef  which  he  procured  her,  for 
a  complete  cure.  Certain  it  is,  as  we  have  already  said,  that  she 
died  with  a  well  confirmed  phthisis,  in  the  opinion  of  the  physi* 
cians  who  examined  her  lungs  after  her  death  ;  that  the  malady 
made  its  appearance  within  a  very  few  days  after  the  sale,  from 
which  time,  the  girl  lingered,  and  her  disease  grew  worse  and 
worse  until  she  died.  The  circumstance  of  her  having  been 
treated  for  a  cough,  which  lasted  a  long  while,  when  she  was  in 
the  possession  of  the  defendants,  and  about  six  months  previous 
to  the  consultation,  coupled  with  the  other  circumstances  rela:ive 
to  the  appearance  of  the  malady,  to  the  affection  of  the  lui^ga  that 
prevented  her  breathing  freely  as  stated  by  Dr.  Tricou,  and  to  its 
progress  after  the  sale,  militate  strongly  in  favor  of  Ihe  opinion  of 
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Dr.  Yionet,  that  the  disease,  chronic  in  its  nature,  must  have  ex- 
isted five  or  six  months  before.  The  jury  thought  so,  and  so  did 
the  Judge  of  the  District  Court  in  overruling  the  defendants'  mo- 
tion for  a  new  trial ;  and  we  have  not  been  able  to  discover  any 
reason  to  be  dissatisfied  with  their  judgment. 

Judgment  affirmed. 


Michel  Gontier  v.  Pierre  Frederic  Thomas. 

Art.  3456  of  the  Civil  Code,  which  declares  that,  "  where  the  thing  aold  remains  in 
the  possession  of  the  seller,  hecaase  he  has  reserved  to  himself  the  nsafmcti  or  re- 
tains possession  by  a  precarious  title,  there  is  reason  to  presume  that  the  sale  is 
simolated,  and,  with  respect  to  third  persons,  the  parties  mast  produce  proof,  that 
they  axe  acting  in  good  faith,  and  establish  the  reality  of  the  sale,"  recognizes  the 
yalidity  of  the  sales  of  moveables  against  third  persons,  where  the  seller  retains 
possession  by  a  precarious  title.  To  give  effect  to  this  article,  and  to  the  provi- 
sions of  arts.  1917  and  2343  oTthe  same  Code,  the  cases  put  in  art.  34.')6,  must  be 
considered  as  exceptions  to  the  rale  laid  down  in  arts.  1917  and  3343. 

Appeal  from  the  City  Court  of  New  Orleans^  Duvigneaudy  J. 

Simon,  J.  The  evidence  shows  that,  on  the  23d  of  January, 
1841,  the  plaintiff  purchased  of  one  Boiteux,  a  shoemaker's  shop, 
{fond  de  boutique  de  cordonnier,)  for  the  sum  of  one  hundred  and 
fifty  dollars,  in  cash.  On  the  19th  of  March,  following,  Pierre 
Frederic  Thomas  obtained  a  judgment  aginst  Boiteux,  for  the  sum 
of  four  hundred  dollars,  on  which  an  execution  was  issued,  which 
was  levied  upon  the  aforesaid  establishment ;  whereupon  the  plain- 
tiff obtained  an  injunction  to  prevent  the  sale  thereof,  praying 
that  the  defendants  might  be  ordered  to  discontinue  the  seizure 
of  the  property,  and  that  Thomas  might  be  condemned  to  pay 
him  three  hundred  dollars  damages. 

The  defendant  pleaded  the  general  issue,  and  further  alleged, 
that  the  sale  relied  on  by  the  plaintiff  was  not  made  bonajide^  but 
is  simulated  and  fraudulent,  and  was  made  after  the  institution  of 
his,  Thomas',  suit  against  Boiteux. 

Judgment  was  rendered  below  in  favor  of  the  defendant,  annul- 
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ling  the  sale  made  by  Boiteux  to  the  plaintiff,  dissolving  the  in- 
junction, and  condemning  the  plaintiff  and  his  surety  on  the  in- 
junction bond,  to  pay  in  solido  to  the  defendant,  Thomas,  twenty- 
five  dollars  special  damages,  and  twenty  per  cent,  on  the  amoanc 
of  the  judgment  enjoined.  From  this  judgment,  the  plaintiff 
has  appealed. 

The  evidenoe  further  shows,  that  the  sale  from  Boiteux  to  the 
plaintiff  was  really  made  on  the  day  which  it  purports.  Three 
witnesses  were  present,  and  saw  the  money  counted  by  the  plain- 
tiff. One  of  them  testifies,  that  Gontier  agreed  to  give  Boiteux 
thirty  dollars  v^  month,  to  continue  to  work  in  the  shop  ;  and  that 
the  latter  was  compelled  to  sell  his  shop  for  the  purpose  of  paying 
for  a  month's  rent,  which  he  owed,  and  for  several  of  tb^  articles 
by  him  sold  to  Boiteux.  It  appears,  moreover,  by  the  testimony  of 
the  owner  of  the  house  in  which  the  shop  is  kept,  that  the  house 
was  leased  to  the  plaintiff  on  the  81  st  January,  1841.  The  testi- 
mony of  several  other  witnesses  proves,  that  Oontier  is  a  gold- 
smith by  trade,  lends  money  on  pawn,  and  does  all  he  can  to 
make  nioney  ;  that  his  industry  is  not  limited  to  his  goldso^ith's 
trade ;  that  about  the  time  of  the  sale  and  afterwards,  he  purchas- 
ed leather  from  several  persons ;  that  he  paid  for  it,  and  also  paid 
for  some  leather  which  had  been  sold  to  Boiteux.  It  is  also  in 
evidence  that,  for  two  years  past,  Boiteux  has  not  worked  much 
for  his  own  account,  and  that  he  worked  for  a  German.  One  of 
the  witnesses  says,  that  he  had  shoes  made  in  that  shop  since  the 
sale,  and  that  he  has  always  considered  Gontier,  as  the  owner  of 
the  establishment. 

On  the  other  hand,  it  has  been  shown,  that  Boiteux*s  sign  re* 
mained  on  the  door  of  the  shop,  until  March,  1841  ;  that  Boiteux 
was  in  the  shop  at  work  when  the  notice  of  judgment  was  served 
upon  him  ;  that  he  was  seen  there  acting  as  owner  until  the  time 
of  the  seizure  ;  and  that  the  shop  was  estimated  as  being  worth 
between  $500  and  $550,  The  seizure  took  place  about  three 
months  after  the  sale. 

The  question  which  grows  out  of  the  above  facts  is,  whether  a 
sufficient  delivery  of  the  objects  sold  has  been  made  by  Boiteux 
to  the  plaintiff,  so  as  to  avoid  their  being  seised  by  the  vendor's 
creditors,  and  whether  the  plaintiff  has  produced  sufficient  proof 
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that  the  sale  was  a  real  and  bona  fide  one.  Under  art.  1917,  of 
the  Civil  Code,  it  is  provided)  that  *'  if  personal  property  be  trans- 
ferred by  contract,  but  not  delivered,  it  is  liable  in  the  hands  of 
the  obligor  to  seizure  and  attachment,  in  behalf  of  his  creditors." 
See  also,  art.  2243.  Art.  2456,  informs  us,  that  '*  in  all  cases  where 
the  thing  sold  remains  in  the  possession  of  the  seller,  because  he  re- 
tains possession  by  a  precarious  title,  there  is  reason  to  presume,  that 
the  sale  is  simulated,  and,  with  respect  to  third  persons,  the  par- 
ties must  produce  proof,  that  they  are  acting  in  good  faith,  and 
establish  the  reality  of  the  sale."  This  is  the  purport  of  the  de- 
cisions relied  on  by  the  appellee's  counsel.  6  Mart.  418.  4  La. 
340.  12  La.  375.  And  7  Mart.  N.  S.  675,  in  which  latter  case, 
it  was  held,  that  art  2456,  recognizes  the  validity  of  sales  of 
moveables  against  third  persons,  when  the  seller  retains  posses- 
sion by  a  precarious  title,  and  that  to  give  effect  to  the  two  pro- 
visions, we  must  consider  the  cases  put  in  the  article  last  cited,  as 
exceptions  to  the  rule  contained  in  the  two  preceding  ones.  We 
do  not  feel  disposed  to  change  this  construction,  which  appears  to 
us  to  be  a  sound  one ;  and  under  its  application,  we  cannot  hesi- 
tate to  decide,  that  if  the  plaintiff  has  brought'  himself  within  the 
meaning  of  art.  2456,  his  sale  must  prevail. 

Now,  with  the  facts  and  circumstances  disclosed  by  the  evi- 
dence, it  seems  to  us,  that  the  plaintiff  has  satisfactorily  establish- 
ed the  reality  of  his  sale;  and  that,  if  any  fraudulent  intention  can 
be  attributed  to  the  vendor,  the  vendee  does  not  appear  to  have 
participated  in  it.  It  is  true,  that  he  is  a  goldsmith  by  trade,  and 
a  pawn-broker,  and  it  is  also  true,  that  Boiteux  continued  to  work 
in  the  shop ;  but  these  circumstances  are  sufficiently  explained 
by  the  facts,  that  the  plaintiff  employed  Boiteux  at  the  rate  of  thir- 
ty dollars  a  month,  for  his  services,  and  that  his  industry  not  being 
limited  to  his  goldsmith's  trade,  it  was  proper,  and  even  necessary 
for  him  to  employ  a  good  workman,  known  as  such ;  and  it  is  not  as- 
tonishing, that  Boiteux's  sign  should  have  been  preserved  on  the 
door  of  the  shop.  The  transaction  took  place  about  two  months 
previous  to  the  judgment  obtained  by  Thomas  ;  the  price  of  the 
purchase  was  paid  in  the  presence  of  three  witnesses ;  the  object 
of  the  sale  has  been  sufficiently  accounted  for ;  the  house  in  which 
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the  shop  is  kept,  was  leased  by  the  plaintiff  about  the  time  of  the 
sale  ;  the  leather  used  in  the  shop  was  subsequently  purchased, 
and  paid  for  by  him ;  the  value  of  the  contents  of  the  shop  had 
been  very  much  augmented  during  the  period  that  elapsed  be- 
tween the  sale  and  the  seizure :  and  we  cannot  belieTe,  that  the 
plaintiff  would  have  taken  upon  himself  to  incur  the  responsibil- 
ity of  the  rent  of  the  house,  to  disburse  his  money  in  order  to  sup- 
ply the  shop  will)  the  necessary  materials,  and  to  run  the  risk  of 
losing  his  advances,  if  he  had  not  really  been  the  owner  of  the  estab- 
lishment. The  agreement  which  took  place  between  the  parties 
immediately  after  the  sale,  shows  that  Boiteux  retained  pos- 
session of  the  shop  by  a  precarious  title ;  but  this  fact,  sustained 
and  corroborated  by  all  the  other  circumstances  which  followed  the 
transaction,  is,  in  our  opinion,  equivalent  to  a  legal  and  sufficient 
delivery. 

With  this  view  of  the  case,  the  judgment  appealed  from  must 
be  reversed,  and  ours  must  be  in  favor  of  the  plaintiff,  with  a  re- 
servation of  his  right,  if  any  he  has,  to  sue  the  defendants  for 
the  damages  which  he  may  have  experienced  in  consequence  of 
the  seizure  complained  of. 

It  is  therefore  ordered,  that  the  judgment  of  the  City  Court  be 
annulled,  and  reversed ;  that  ours  be  in  favor  of  the  plaintiff;  that 
the  injunction  obtained  by  him  be  made  perpetual,  reserving  to 
said  plaintiff  his  action,  if  any  he  have,  against  the  defendants  for 
such  damages  as  he  may  have  suffered  in  consequence  of  the  seiz- 
ure of  his  property ;  and  that  the  defendant,  Thomas,  pay  the 
costs  in  both  courts. 

Budd  and  Rousseau^  for  the  plaintiff. 

De  Caurmontf  for  the  appellant. 


The  New  Orleans  Gas  Light   and  Banking  Company  v, 

Randall  Currell  and  others. 

Where,  in  an  action  to  rescind  a  sale,  on  the  ground  that  it  was  made  with  the  yiew 
of  giving  a  preference  to  certain  creditors  of  the  Teodor,  who  ia  stated  to  he  insol- 
vent, the  petition  does  not  allege  that  the  pnrchasers  knew  that  their  reador  was 
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inaoWent,  and  that  the  latter  had  not  property  safficient  to  pay  the  debt  of  the  pe- 
titioner ;  the  sale  cannot  be  avoided. 
AtU  1982  of  the  Civil  Code  ia  applicable  ezcloaively  to  a  particular  class  of  cades,  in 
which  the  only  alleged  gronnd  of  nullity  is  an  undue  preference  given  to  one  of  the 
creditors  of  an  insolvent ;  while  art.  1989  applies  to  all  other  contracts  by  which 
tftredilofs  an  injured* 

APPBA.L  from  the  Parish  Court  of  New  Orleans,  Maurian^  J» 

G.  Strawbridge  for  the  api>ellaat8. 

Benjamin^  curator  ad  hoc^  for  the  defendants^ 

Simon,  J.  This  is  a  revocatory  action.  The  plaintiffs  repre* 
sent,  that  they  are  judgment  creditors  of  R.  Currell  and  James 
Currell  in  the  sum  of  $9923.  That  R.  Currell  with  a  view  to 
favor  and  give  a  preference  to  John  Currell  &  Son8>  did»  on  the 
eOth  of  August,  1840)  convey  to  the  said  firm,  six  valuable  lots  of 
ground  situated  in  the  city  of  New  Orleans.  That  with  the 
same  view,  a  suit  was  instituted  in  March,  1841,  by  the  said  John- 
Currell  Sc  Sons  against  R.  and  J.  Currell,  in  which  judgment 
was  rendered  for  the  sum  of  $88,074  3d.  And  that  the  said  R. 
Currell  was,  at  the  time  of  said  acts,  and  is  still  insolvent ;  and 
that  said  acts  are  injurious  to  the  petitioners'  rights  and  in  fraud 
of  them.    They  pray  that  the  acts  may  be  declared  null. 

A  curator  ad  hoc  was  appointed  to  the  absent  defendants,  who 
filed  peremptory  exceptions  founded  on  law  to  the  plaintiffs' 
claimS)  as  follows :  that  the  plaintiffs'  cause  of  action  is  pre- 
scribed, and  that  even  if  the  facu  stated  in  the  petition  were  true, 
no  cause  of  action  exists  in  favor  of  the  plaintiffs,  against  the  de* 
fendants. 

The  exceptions  were  maintained,  the  suit  dismissed,  and  the 
plaintiffs  have  appealed. 

This  suit  was  filed  on  the  26th  of  February,  1842.  The  alle- 
gations of  the  petition  only  go  to  charge  R.  Currell  with  the  legal 
fraud  of  having  given  an  undue  preference  to  John  Currell  Sc 
Sons,  by  the  sale  made  to  them  of  six  lots  of  ground.  The  plain- 
tiffs' complaint,  with  regard  to  the  said  sale,  does  not  extend  fur- 
ther. It  is  not  even  alleged  that  the  purchasers  of  the  lots  knew 
that  their  vendor  was  in  insolvent  circumstances,  or  that  the  plain- 
tiffs' debtor  has  not  property  sufficient  to  pay  the  debt  of  the  com- 
plaining  creditors. 
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We  think  the  Parish  Judge  did  not  err.  We  have  often  said 
thai  art.  1982  of  the  Civil  Code,  is  applicable  to  a  particular  class 
of  cases,  in  which  the  only  alleged  ground  of  nullity  is  an  undue 
preference  given  to  one  of  the  creditors  of  an  insolvent,  whilst  art. 
1989,  is  applicable  to  all  other  contracts  by  which  creditors  are 
injured.*  3  La.  26.  14  La.  322.  16  La.  373.  This  action 
comes  clearly  within  the  provisions  of  art.  1982;  and  the  defen- 
dants' plea  of  prescription  must  prevail. 

We  are  also  of  opinion  that  with  regard  to  the  judgment  com- 
plained of  in  the  petition,  the  plaintiffs  have  shown  no  cause  of 
action.  No  collusion  is  alleged  to  have  existed  between  the  par* 
ties.  Nothing  shows  that  the  amount  of  the  judgment  was  not 
due.  No  fact  is  disclosed  from  which  any  suspicion  of  fraud  or 
collusion  can  be  inferred  ;  and  we  know  of  no  law  that  prohibits 
a  creditor  from  suing  and  obtaining  judgment  against  his  debtor, 
even  in  insolvent  circumstances^  for  the  purpose^  at  least,  of  liqui* 
dating  his  demand.  It  was  the  duty  of  the  plaintiffs  to  bring  their 
case  within  the  object  and  requisites  of  the  law.  Civil  Code, 
arts.  1966,  1979,  1980,  1981  and  1984. 

Judgment  affirmed. 


The  Bank  of  Port  Gibson  v.  Glendy  Burke  and  others. 

A  debtor  of  plaintiffs',  both  being  non-reeidents,  consigned  a  lot  of  cotton  to  defendsnts 
who  were  commission  meichaate  in  New  OrlestkS,  for  sale.    In  the  bill  of  lading, 


•Alt.  1983.  No  contract  made  between  the  debtor  and  one  of  his  creditors  for  the 
purpose  of  securing  a  just  debt,  shall  be  set  aside  under  this  section,  although  the 
debtor  were  insolvent  to  the  knowledge  of  the  creditor  with  whom  he  contracted,  and 
although  the  other  creditors  are  injured  thereby,  if  such  contract  were  made  more  than 
one  year  before  bringing  the  suit  to  avoid  it,  and  if  it  contain  no  other  cause  of  nullity 
than  the  preference  given  to  one  creditor  over  another. 

Art.  1989.  The  action  given  by  this  section  is  limited  to  one  year ;  if  brought  by  a 
creditor  individually,  to  be  counted  from  the  time  he  haa  obtained  judgment  against 
the  debtor ;  if  brought  by  syndics,  or  other  represenutives  of  the  creditors  collecti? e- 
ly,  to  be  counted  from  the  day  of  their  appointment. 
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which  was  filled  up  by  one  of  the  latter,  it  was  mentioned,  that  "  the  proceeds  shall 
be  subject  to  the  order  of  the  plaintifis."  Defendants  having  sold  the  cotton,  at- 
tached the  proceeds  in  their  own  hands  for  a  debt  due  to  them  by  the  consignor. 
Iftfet,  that  defendants  having  received  the  cotton  in  virtue  of  the  bill  of  lading,  and 
•old  it,  were  bound  to  carry  out  their  agency,  and  to  account  to  plaintifis  for  the 
pvoceedst 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan^ J» 

Micou  and  F.  B.  Conrad^  for  the  appellants.  The  contract 
between  Conger  and  the  defendants,  as  established  by  the  bill  of 
lading,  was  a  stipulation  pour  autrui.  Civil  Code,  arts.  1884, 
1896.    4  Mart.  N.  S.  666.    5  La.  316. 

GtymeSf  for  the  defendants. 

BuLLABD,  J.  The  Bank  of  Port  Gibson  represents,  that  one 
John  B.  Conger,  being  largely  indebted  to  them  by  notes,  and 
willing  to  make  provision  for  the  payment  by  a  shipment  of  cot- 
.  ton  to  New  Orleansi  the  proceeds  when  sold  to  be  applied  accord- 
ingly, did  ship  one  hundred  and  fifty  bales  of  cotton  to  the»  de- 
fendants, Burke,  Watt  &,  Co.,  who  undertook  to  sell,  the  cotton, 
and  hold  the  proceeds  subject  to  the  plaintiff's  order.  That  ac- 
cording to  the  tenor  of  the  bill^ of  lading,  which  was  filled  up  by 
one  of  the  defendants,  the  cotton  was  to  be  sold  for  account  of 
the  plaintiffs,  and  the  proceeds  held  subject  to  their  order ;  but 
the  plaintiffs  allege,  that  the  defendants  received  the  cotton,  sold 
the  same,  and  instead  of  holding  the  proceeds  subject  to  plaintiffs* 
order,  neglect  and  refuse  to  pay  the  same  over  to  their  order. 

The  defendants  set  up  a  special  exception  and  plea  in  bar. 
They  allege  that  the  same  John  B.  Conger,  who  appears  to  be  the 
shipper  of  the  cotton,  being  largely  indebted  to  them,  they  insti- 
tuted suit  against  him  by  attachment,  and  caused  the  same  150 
bales  of  cotton  to  be  seized  and  attached  as  his  property,  and  that 
such  piroceedings  were  had,  that  the  said  cotton  was  duly  declared 
and  adjudged  to  be  subject  to  their  attachment.  They,  there* 
fore,  conclude  that  the  plaintiffs  cannot  maintain  the  present 
action. 

In  case  this  exception  should  be  overruled,  they  further  answer 
by  denying  all  the  allegations  contained  in  the  petition,  and  aver- 
ring that  the  plaintiffs  never  had  any  right,  title,  or  possession, 
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in,  to,  or  of  the  said  150  bales  of  cotton,  nor  any  lien  or  privilege 
on  the  same,  but  that  the  same  was,  in  law  and  justice,  liable  to 
the  attachment  and  judgment  of  the  respondents,  and  was  justly  and 
legally  decreed,  to  be  applicable  to  the  defendanls,  attachment, 
and  to  the  satisfaction  of  the  judgment  recovered  in  the  Parish 
Court.  They  further  plead,  that  the  plaintiflfs  in  their  corporate 
capacity,  and  under  their  charter  could  not,  under  the  circumstan- 
ces of  this  case,  acquire  any  such  right,  title,  interest,  or  lien  as 
they  set  up  in  their  petition. 

The  District  Court  sustained  this  plea,  and  gave  judgment  for 
the  defendants.     The  plaintiffs  have  appealed. 

The  facts  are  simple  and  undisputed.  Conger  called  at  the 
Bank,  and  informed  the  Cashier,  that  he  had  one  hundred  and  fifty 
bales  of  cotton  ready  to  ship  for  their  account,  the  proceeds  to  be 
credited  on  his  notes  to  the  Bank.  The  Cashier,  being  short  of 
clerks  at  the  time,  requested  Conger  himself  to  make  the  ship- 
ment, and  take  the  bill  of  lading.  This  was  assented  to,  and 
the  name  of  Bogart  mentioned  as  the  general  agent  of  the  Bank  in 
New  Orleans,  but  he  was  not  instructed  to  ship  to  him.  When 
the  boat  stopped  to  take  in  the  cotton,  Watt,  one  of  the  house  of 
Burke,  Watt  &  Co.,  was  on  board,  and  solicited  the  commissions 
on  the  sale  of  the  cotton  for  his  house.  Whereupon  the  bill  of 
lading  was  filled  up  by  Watt,  containing  these  expressions  :  ^^pro- 
ceeds  of  the  above  to  be  subject  to  the  order  of  the  Port  Gibson 
Bankr  The  cotton  was  received  in  New  Orleans,  sold  by  the 
house,  and  afterwards  the  proceeds  attached  in  the  hands  of  the 
consignees,  to  pay  a  debt  due' to  themselves  by  Conger. 

If  any  other  than  the  consignors  had  levied  the  attachment,  it 
might  be  perhaps  a  fair  subject  of  discussion,  whether  Conger,  by 
taking  such  a  bill  of  lading  and  handing  it  over  to  the  Bank,  had 
so  far  placed  the  cotton  beyond  his  control  as  to  protect  it  from 
attachment  by  his  creditors.  Be  that  as  it  may,  and  admitting  it 
as  doubtful,  yet  we  are  clear,  that  the  defendants,  having  received 
the  cotton  in  virtue  of  the  bill  of  lading,  and  having  sold  it,  were 
bound  to  carry  out  their  agency,  and  to  account  for  the  proceeds 
to  the  plaintiffs.  The  attachment  added  nothing  to  the  defence  of 
Burke,  Watt  &  Co.  According  to  the  argument  of  their  counsel, 
compensation  took  place  as  soon  as  they  had  sold  the  cotton,  and 
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the  obligation  to  pay  over  was  extinguisbed  by  a  liquidated  debt 
due  to  ihem  by  Conger.  This  argument  supposes  that  they  were 
to  pay  or  account  to  Conger,  whereas  they  had  come  under  a  po- 
sitive engagement  to  pay  over  to  the  Bank,  for  whose  benefit  the 
shipment  was  made.  They  dealt  with  Conger  as  the  agent  of  the 
Bank,  and  cannot  now  be  permitted  to  go  counter  to  the  engage- 
ment contained  in  the  bill  of  lading. 

The  only  exception  to  the  capacity  of  the  plaintiffs,  is  a  denial 
of  their  corporate  capacity  to  acquire  such  a  title,  interest,  or  lien 
as  they  assert  in  this  case.  Their  authority  to  contract  in  Mis- 
sissippi, where  this  arrangement  appears  to  have  been  entered  into, 
cannot  be  questioned  under  their  charter  ;  and  no  good  reason  has 
been  shown  why  it  should  not  be  carried  into  effect  here.  Good 
faith  requires  that  it  should  be. 

The  judgment  of  the  District  Court  is,  therefore,  avoided  and 
reversed;  and  it  is  further  adjudged  and  decreed,  that  the  plaintiffs 
recover  of  the  defendants,  in  solidOf  the  sum  of  six  thousand  six 
hundred  and  fifty-one  dollars  and  seventy-five  cents,  with  interest 
at  five  percent,  from  judicial  demand,  to  wit,  February  27,  1840, 
until  paid,  with  the  costs  in  both  courts. 


James  Corlis  v,  Edward  A.  Tyler. 

Where  the  record  is  not  certified  u  conttiniag  til  the  eridence  introdoced  oo  the 
trial,  and  there  it  no  statement  of  facts,  bill  of  eiceptions,  or  assignment  of  enrof 
apparent  on  the  record,  the  appeal  must  be  dismissed. 

Appeal,  from  the  District  Court  of  the  First  District,  Bucha- 
nan^ J. 

Kennicottf  for  the  plaintiff. 

Prestonf  for  the  appellant. 

MoRPHT,  J.  This  appeal  must  be  dismissed.  The  transcript 
filed  in  this  court  by  the  appellant  is  not  certified  as  containing 
all  the  evidence  adduced  on  the  trial.  There  is  no  statement  of 
facts,  no  bill  of  exceptions,  and  no  assignment  of  error  apparent 
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on  the  face  of  the  record,  which  can  enable  us  to  examine  the 
matters  passed  upon  by  the  Judge  below.  Code  of  Practice,  arts. 
586,  896,  897.    6  Mart,  N,  S.  127.    8  La.  294.    6  La.  144. 

Appeal  dismissed, 


Samuel  S.  Turner  for  himself,  and  as  Sxecutor  of  William  F. 
Jones,  deceased,  v,  William  LocKWoop, 

Where  the  evidence  ie  so  coQtndictory,  that  the  Coon  cfomot  determine  to  whom  the 
property  in  diepnte  belonge,  the  plaintiff  moat  be  nonaoited. 

Thb  plaintiff  is  appellant  from  a  judgment  of  nonsuit  rendered 
by  the  District  Court  of  the  First  District,  Buchanan^  J. 

G.  StrawbridgCf  for  the  appellant. 

McKinney^  for  the  defendant. 

Martin,  J.  The  plaintiff  complains,  that  the  defendant  took 
possession  of  eighteen  mules  and  two  horses  the  property  of  him- 
self, and  the  deceased,  for  which  he  claims  judgment.  The  de^ 
fendant  pleaded  the  general  issue,  and  averred,  that  the  animals 
were  his  property.  There  was  judgment  of  nonsuit,  and  the 
plaintiff  has  appealed.  The  evidence,  by  documents  and  wit* 
nesses,  is  voluminous  and  contradictory.  The  judgment  informs 
u^that  the  District  Court  was  unable  to  decide  on  the  owner- 
^ship  ofthe  property  in  controversy,  and  that  in  the  state  of  uncer- 
tainty in  which*  the  evidence  left  the  case  there  was  no  other  way 
of  deciding  it,  but  by  ordering  a  nonsuit.  We  are  not  able  to  do 
more.      .  • , 

Judgment  affirmed. 


1 
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The  SxiLTE  v.  The  Clinton  and  Port  Hudson  Rail  Road 

Company. 

Appeal  from  the  District  Court  of  East  Feliciana,  Johnson^  J. 

A.  M.  Dunn,  District  Attorney  of  the  First  Judicial  District, 
for  the  State. 

Muse  and  Merrick,  for  the  defendants. 

BuLLARD,  J.  This  is  an  appeal  from  a  judgment  pronouncing 
the  forfeiture  of  the  charter  of  the  Clinton  and  Port  Hudson  Rail 
Road  Company,  at  the  suit  of  the  State.  The  case  has  been  sub- 
mitted to  us  by  the  appellants  as  well  as  by  the  Attorney  General, 
without  any  arguments,  or  reference  to  authorities.  The  legal 
causes  for  forfeiture  are  so  clearly  made  out,  that  we  are  at  a  loss 
to  imagine  why  any  appeal  was  taken. 

Judgment  affirmed. 


Martin  Gridley  and  another  v.  Conner. 

In  an  action  between  partnera  for  the  final  aettlement,  and  partition  of  the  effects  of 
^    the  partnership,  no  powers  whieh  may  have  been  conferred  daring  its  progress  on 

any  one  of  the  partners  as  a  receiver,  or  for  liquidating  the  affairs 

can  change  their  relative  position  and  ultimate  responsibilities 
A  partner  cannot  single  out  a  particular  transaction,  and  obtain 

co-partners  thereupon.    He  can  only  require  a  final  liquidat 

partnership,  and  for  this  purpose  any  one  of  them  may  requl 

in  controversy  shall  be  decided  upon  by  a  jury. 

Appeal  from  the  District  Court  of  the  First 
nan,  J. 

BuLLARD,  J.  This  is  an  action  originally  brought  by  two  of 
the  partners  of  the  firm  of  Conner,  Gridley  &  Co.,  against  the 
third,  in  order  to  put  an  end  to  the  partnership  previously  to  the 
time  fixed  for  its  expiration  by  the  articles  of  partnership,  and  for 
a  final  settlement  of  its  concerns.    The  defendant,  Conner,  is 
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charged  by  the  plaintiffs  with  various  fraudulent  acts,  such  as 
making  false  entries,  and  withdrawing  money  from  the  concern. 
A  sequestration  was  obtained  in  the  first  instance,  and  all  the 
books  and  effects  of  the  partnership  were  sequestered. 

At  this  stage  of  the  cause  commenced  an  incessant  skirmish  of 
rules  upon  rules,  which  has  rendered  the  proceedings  very  com- 
plex and  confused,  and  in  which  the  parties  seem  to  have  forgot- 
ten their  original  position  towards  each  other.  In  order  to  under- 
stand the  question  presented  for  our  solution,  it  is  necessary  to 
recapitulate  these  different  proceedings. 

Even  before  Conner  had  filed  his  answer  he  was,  by  consent  of 
parties,  appointed  receiver,  with  authority  to  pay  off  the  debts  of 
the  firm,  as  well  as  to  collect  what  was  due,  and  to  render  an  ac- 
count whenever  required. 

On  the  next  day  he  filed  his  answer,  denying  all  the  allegations 
of  fraud  and  misfeasance,  but  charging,  that  the  plaintiff  had  great- 
ly injured  the  firm,  and  especially  by  the  present  violent  and  un- 
just measure.  He  however  unites  in  the  prayer,  that  the  partner- 
ship may  be  dissolved  and  liquidated. 

The  parties,  in  an  action  of  partition  or  final  liquidation  among 
partners,  must  be  regarded  as  standing  equal  before  the  court* 
Whatever  qualities  they  may  have  assumed,  or  may  have  been 
conferred  on  any  one  of  them,  either  for  the  purpose  of  liquidation 
or  as  receiver,  cannot  t>e  regarded  by  us  as  changing  their  rela- 
tive positions,  and  ultimate  responsibilities  towards  each  other. 

Auditors  were  appointed  who  made  a  report,  which  appears  to 
have  been  overlooked  in  the  subsequent  proceedings,  after  being 
homologated. 

The  receiver,  Conner,  was  appointed  on  the  fourth  of  June,  and 
on  the  tenth  of  the  same  month,  a  rule  was  taken  on  him  by  the 
plaintiffs  to  show  cause,  why  he  should  not,  on  the  16th,  file  an 
account  of  what  he  had  done  as  receiver,  showing  :  1st.  What 
cotton  be  has  sold,  to  whom,  and  for  what  price  :  2d.  What  mo- 
neys he  had  received,  and  from  whom  ;  and  3d.  What  letters  he 
had  received  directed  to  Conner,  Gridley  Sc  Co.,  their  purport, 
and  contents.  On  the  17th  Conner  filed  an  account,  and  four- 
teen letters.  In  this  account  he  admits  a  balance  due  Conner, 
Gridley  &  Co.,  of  $4375  46. 
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At  this  Stage  of  the  proceedings  one  oftheplaintiffs^  Whitehead, 
takes  a  rale  on  Conner,  the  receiver,  to  show  cause  why  the  books, 
papers,  &c.,  belonging  to  the  late  firm  of  Conner,  Gridley  &  Co., 
should  not  be  dehvered  to  him,  (he  being  one  of  the  parties  most 
interested,  and  ihe  largest  part  of  the  partnership  effects  belonging 
to  him,)  for  the  purpose  of  liquidating  and  settling  the  affairs  of  the 
late  partnership. 

This  was  in  substance  a  motion  by  one  of  the  partners  to  de- 
prive another  who  had  been  appointed  by  common  consent,  of 
the  receivership,  or  the  authority  to  collect  the  outstanding  debts 
due  to  the  partnership,  and  to  apply  the  proceeds  to  the  payment 
of  the  debts,  and  who  had  given  satisfactory  security  for  the  faith- 
ful performance  of  the  trust. 

This  rule  was  opposed  by  Conner,  who  denied  the  allegations 
therein  made,  and  on  the  ground,  that  he  had  already  been  ap- 
pointed to  liquidate  the  affairs  of  the  firm.  The  rule  was,  how- 
ever, made  absolute,  and  Whitehead  appointed  receiver,  on  giving 
bond  to  the  Judge. 

Shortly  afterwards  Kelly  &,  Conyngham  were  appointed  re« 
ceivers,  it  would  seem  by  consent  of  all  parties  concerned,  and 
took  charge  of  the  books  and  papers. 

Still  the  war  of  rules  was  carried  on  against  Conner,  who  had 
been  once  appointed  receiver,  and  had  reported  a  balance  due  by 
him.  On  the  23d  March,  1841,  the  plainvjffs'  counsel  obtained  an 
order  on  him  to  file  in  court  on  the  27th,  a  report  of  all  the  sums 
received  and  paid  out  by  him,  and  of  the  sums  due  to  indi- 
viduals for  the  proceeds  of  cotton  sold  by  him  as  receiver,  and 
also  to  file  the  correspondence  between  him  and  Baring  Bro- 
thers, in  relation  to  the  shipment  of  cotton  by  Conner,  Gridley  Sc 
Co.,  and  the  account  of  sales,  with  all  letters  he  may  have  re- 
ceived addressed  to  Conner,  Gridley  &  Co. 

On  the  31st  of  March,  Conner,  in  obedience  to  this  order  filed 
a  detailed  account  of  his  proceedings,  and  disbursements,  show- 
ing a  balance  in  his  favor  of  $1486  06.  He  also  filed  a  long  list 
of  letters. 

On  the  12th  of  May,  1841,  Kelly  6c  Conyngham,  the  receiv- 
ers, were  authorized  to  pay  any  debts  of  the  partnership,  out  of 
any  funds  wh^ch  might  come  into  their  hands. 
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No  further  notice  being  taken  at  the  moment  of  the  report  of 
Conner,  the  counsel  of  Kelly  &  Conyngham,  the  receivers,  sug- 
gesting to  the  court  that  Conner  had  receiyed  and  collected  a 
large  amount  from  the  creditors  of  Conner,  Oridley  &  Co.,  parti- 
cularly $3000  and  upwards  from  Brigham  &  Jessup,  which  he 
refuses  to  pay  over  to  them,  who  alone  were  authorized  to  receive 
the  same,  obtained  a  rule  on  him  to  show  cause  why  he  should 
not  file  in  court  a  full  account  of  all  moneys  he  had  received  and 
collected  belonging  to  Conner,  Gridley  &  Co.,  since  the  appoint- 
ment of  Kelly  &  Conyngham,  and  previous  thereto,  and  also 
why  he  should  not  pay  over  the  money  which  he  may  have  in  his 
possession  thus  collected. 

Conner  answered  to  this  rule,  that  he  bad  received  no  moneys 
for  the  firm  since  the  account  filed  by  him,  and  he  denied  all  the 
allegations  in  the  rule. 

Some  evidence  was  taken  on  this  rule,  and  it  was  finally  made 
absolute,  and  Conner  ordered,  within  ten  days,  to  file  in  court  a 
full  account  of  all  moneys,  notes,  and  merchandize,  he  had  re- 
ceived and  collected,  belonging  to  the  late  firm  of  Conner,  Gridley 
&  Co.,  since  the  appointment  of  Kelly  Sc  Conyngham,  as  re 
ceivers,  and  previous  thereto,  and  that  he  pay  over  to  said  re- 
ceivers any  money  which  he  may  have  in  his  hands. 

An  alleged  disobedience  of  this  order  led  to  the  imprisonment  of 
Conner,  for  a  contempt  of  court.  A  new  account  was  finally  ren- 
dered early  in  November,  and  the  order  of  imprisonment  was 
softened  down  to  a  fine  of  fifty  dollars. 

Again,  on  the  10th  of  November,  the  counsel  of  Kelly  &  Con- 
yngham,  took  a  rule  on  Conner,  to  show  cause,  why  he  should 
not  pay  them  the  money  he  has  received  belonging  to  the  late  firm  of 
Conner,  Gridley  6c  Co.,  according  to  the  testimony  of  Thomson, 
given  on  the  30th  June,  preceding,  to  wit,  $2500,  and  upwards* 
from  Brigham  &;  Jessup,  $2000  from  Stafford,  $1000  from 
Thomas,  and  a  note  of  Cammack  for  about  $400. 

The  next  incident  we  meet  with,  unexpectedly,  is  a  trial  by  jury ; 
but  what  the  issue  was,  it  is  impossible  to  tell,  except  so  far  as 
may  be  gathered  from  a  bill  of  exception^,  from  which  it  would 
appear,  that  the  defendant  insisted,  that  the  jury  should  pronounce 
upon  the  whole  matter  in  controversy,  but  the  coui}  restricted  the 
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inquiry  to  the  questions :  Ist.  Whether  the  partnership  shall 
be  dissolved  :  2d.  Whether  the  defendant  be  guilty  of  fraud  as 
charged  in  the  petition  :  and  3d.  Whether  the  plaintiffs  have  in 
ju'red  the  commerctai  standing  of  the  house.  There  was  a  verdict 
for  the  defendant.  It  was  set  aside  and  a  new  trial  granted,  which 
has  never  been  had. 

At  this  stage  of  the  proceedings,  Kelly  &  Conyngham  filed 
their  account  as  receivers,  and  prayed  to  be  discharged.  This 
was  accordingly  done ;  and,  by  an  ex  parte  proceeding,  Whitehead 
was  appointed  receiver  in  their  stead,  with  full  power  to  take 
into  his  possession  all  the  books  and  property  of  every  description 
belonging  to  Conner,  Gridley  &  Co.,  and  to  collect  all  ihe  debts 
due  them,  upon  his  giving  bond,  with  satisfactory  security,  in 
the  sum  of  five  thousand  dollars ;  and  he  was  ordered  to  report  his 
proceedings  to  the  court  every  fifteen  days,  and  to  keep  a  bank 
book  as  receiver. 

The  new  receiver,  soon  after  his  appointment,  takes  a  rule  on 
his  partner  Conner,  the  former  receiver,  to  show  cause,  why  he 
should  not  pay  over  to  him  the  funds  in  his  hands  belonging  to  the 
concern  of  Conner,  Gridley  Sc  Co. 

Conner,  in  answer  to  this  rule,  denies  that  he  has  any  funds  in 
his  hands  belonging  to  the  firm,  but  alleges,  that  he  is,  on  the 
contrary,  largely  its  creditor,  as  he  will  be  ready  to  prove  on  a 
final  liquidation  of  the  matter,  and  he  prays  for  a  trial  by  jury. 
Whereupon,  on  the  same  day,  a  new,  or  rather  an  amended 
rule  was  taken  by  Whitehead,  in  his  individual  capacity,  and  as 
receiver,  on  Conner  to  show  cause,  why  he  should  not  pay  over 
to  Whitehead,  in  his  said  capacity,  or  to  the  judgment  creditors  of 
the  partnership,  the  sum  of  fi^e  thousand  five  hundred  and  fifty- 
six  dollars  and  three  cents,  the  amount  received  by  him,  for 
which  he  is  accountable  as  receiver,  according  to  the  account  and 
statement  now  filed.  This  account  is  the  one  first  rendered  by 
Conner  after  his  appointment. 

This  rule  was  made  absolute,  for  $4844  54,  and  this  is  the 
judgment  from  which  the  appeal  is  taken. 

Thus  we  find  one  partner,  Gridley,  entirely  lost  sight  of;  the 
other  two  not  coming  to  a  trial  of  the  cause,  as  is  shown  by  the 
pleadings,  but  by  a  seijes  of  petty  attacks,  and  counter  attacks, 
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protracting  the  litigation  to  a  fearful  extent,  and  to  little  purpose. 
It  ifl  too  well  settled  to  be  now  questioned,  that  one  partner  can- 
not single  out  a  particular  transaction,  and  obtain  a  judgment 
against  his  co-partner  thereupon.  He  can  only  require  a  general 
balance,  and  a  final  liquidation.  That  which  cannot  be  done  di- 
rectly cannot  be  permitted  to  be  attempted  indirectly.  To  apply 
the  principle  to  the  case  now  before  us,  if  one  of  the  plaintiffs 
had  at  first  demanded  a  judgment  in  his  favor,  against  another,  for 
a  specific  sum  in  the  present  action  of  partition,  it  is  certain  that 
he  must  have  failed.  But  it  will  be  said,  that  be  has  now  be- 
come the  receiver.  To  this  it  may  be  answered,  that  ttie  other 
partner  is  also  a  receiver,  fioth  have  given  bonds,  and  we  have 
looked  in  vain  for  any  order  made  contradictorily  with  Conner, 
which  invests  his  partner  with  the  extraordinary  power  assumed  in 
this  case.  The  parties  seem  to  have  forgotten  that  the  original 
issue  made  up  between  them  remains  undecided ;  and  that  the  sub- 
ject matter  of  the  rule  decided  on  by  the  District  Court,  sprung 
into  existence  after  the  suit  was  brought.  It  is  impossible  to  do 
justice  between  the  parties  by  such  a  course  of  proceeding. 
The  whole  case,  in  our  opinion,  ought  to  be  sent  to  arbitrators  or 
amicable  compounders,  to  settle  the  partnership  concerns  between 
the  parties  upon  principles  of  good  faith  ;  and  all  the  questions 
presented  by  the  record,  and  particularly  whether  the  loss  of  the 
cotton  speculation  shall  be  sustained  by  Conner  alone,  or  by  the 
firm,  and  what  damage  the  house  may  have  sustained  by  Conner's 
neglecting  to  obtain  payment  of  Brigham  6c  Jessup  and  of 
Stafford,  of  certain  debts  due  by  them  to  the  firm,  together  with 
other  minor  questions.  But  if  the  parties  will  not  assent  to  this 
course,  then  in  our  opinion  the  steps  which  the  court  ought  to 
take  are  obvious.  Conner,  in  answer  to  the  last  rule,  prays  for  a 
trial  by  jury  of  all  the  matters  involved  in  the  controversy,  and 
alleges,  that  he  will  owe  nothing  on  a  final  settlement.  He  is, 
in  our  opinion,  entitled  to  such  a  trial  of  the  whole  matter.  An 
action  of  partition  in  a  country  parish,  conducted  as  this  has  been, 
would  last  probably  for  twenty  years,  and  might  not  be  decided 
at  last.  It  is  time  to  try  the  cause  upon  the  pleadings,  and  upon 
its  merits,  and  to  remember,  that  very  rarely  is  it  regular  to  give 
judgment  for  sums  of  money  in  favor  of  ooe  party  against  another, 
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on  mere  incidental  rules  to  show  cause,  or  upon  motion,  especi- 
ally in  actions  of  partition.  It  is  only  a  final  balance  which  ihey 
owe,  and  for  which  a  final  judgment  can  be  given. 

The  judgment  of  the  District  Court  is  therefore  reversed,  and 
it  is  further  ordered,  that  the  case  be  remanded  for  a  new  trial  by 
jury,  unless  the  parties  choose  to  submit  all  the  matters  in  contro- 
versy to  arbitration  ;  and  that  the  costs  of  the  appeal  be  paid  by 
the  appellee. 

Elmore  and  W.  W.  King,  for  the  appellant. 

Roselius,  contra.* 


^Roselius,  for  a  re-hearing.  The  opinion  of  the  court  declares  *'  that  the 
parties  must  he  regarded  as  standing  equal  hefore  the  court,  in  an  action  of  par- 
tition or  final  liquidation  among  partners.  Whatever  qualities  they  may  have 
assumed,  or  may  have  been  conferred  on  any  one  of  them,  either  for  the  pur- 
pose of  liquidation  or  as  receiver,  cannot  be  regarded  by  us  as  changing  their 
relative  position  and  ultimate  responsibilities  towards  each  other.'' 

This  is  an  error.  The  action  for  the  dissolution  and  liquidation  of  the  part- 
nership is  still  pending  and  undecided  in  the  court  below,  and  has  not  the  re- 
motest connection  with  the  case  now  before  this  court.  The  defendant  is  not 
sought  to  be  made  responsible  for  any  transaction  of  the  partnership.  He  is 
called  on  to  render  an  account  of  a  special  agency.  And  whether  he  be  named 
receiver  or  liquidator,  cannot  exempt  him  from  the  operation  of  the  rules  of 
law,  by  which  the  obligations  of  mandataries  are  governed.  It  is  difficult  to 
perceive  any  connection  between  a  proceeding  for  such  a  purpose,  and  a  suit 
for  the  dissolution  and  liquidation  of  the  partnership.  The  case  presents  the 
question,  whether  an  agent  or  trustee  is  bound  to  account  for  and  pay  over 
funds,  which  he  has  received  by  virtue  of  his  agency  or  trust ;  a  question 
arising  afVer  the  institution  of  the  suit  for  the  settlement  of  the  partnership, 
and  which  therefore  cannot  be  at  issue  in  that  action.  Suppose  the  agency 
had  been  conferred  on  a  granger,  could  it  be  pretended  that  the  question  of 
his  accountability  was  involved  in  the  main  action  1  And  if  not,  what  reason 
can  be  adduced  for  adopting  a  different  rule  with  regard  to  one  of  the  partners  1 
The  very  perplexity  and  confusion  complained  of,  will  be  the  inevitable  conse- 
quence of  huddling  together  matters  so  entirely  distinct  and  separate.  It  is 
said  that  "  Conner  is  also  a  receiver."  This  is  a  mistake.  By  reference  to 
the  record  it  will  be  found,  that  on  the  10th  of  March,  1841,  Conner's  own 
counsel  applied  to  the  court  for  the  appointment  of  H.  F.  Cantzon,  and  Kelly 
&  Conyngham,  as  receivers  in  the  place  of  Conner*  In  pursuance  of  this  ap- 
plication by  Conner's  counsel,  Kelly  &  Conyngham,  were  invested  with  the 
same  power  to  collect  and  pay  the  active  and  passive  debts  as  had  been  dele- 
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gated  to  Conner.  On  their  resignation  Whitehead  was  appoiotedi  'without  the 
slightest  opposition  or  objection  on  the  part  of  any  one  ;  and  np  to  the  pre- 
sent time  no  o^e  has  ever  complained  of  this  last  appointment  All  parties 
were  fully  aware  of  its  necessity.  The  proceedings  against  Conner,  for  the 
purpose  of  compelling  him  to  render  an  account  of  his  agency,  were  never  re- 
sisted on  the  ground  that  Whitehead's  appointment  was  irregular.  No  bill  of 
exceptions  can  be  found  on  the  record,  nor  is  there  any  assignment  of  errors. 
'Under  such  a  state  of  facts  it  is  not  perceived  how  this  court  can  take  notice 
of  any  supposed  or  real  informalities  in  the  proceedings  in  the  court  below. 
Where  is  the  evidence  in  the  record  that  the  defendant  insisted  on  having  the 
present  case  consolidated  with  the  main  action  1  Can  this  court,  under  the 
well  established  rules  of  practice,  afford  relief  to  parties,  when  they  do  not 
complain,  and  present  their  complaint  in  sach  a  shape  as  the  law  requires  1 
The  answer  to  the  rule  taken,  on  the  5th  March,  in  which  Conner  prays  for 
a  trial  by  jury,  is  of  no  importance  whatever,  becaose  that  rale  was  aban- 
doned and  never  acted  on.  The  judgment  appealed  from  was  rendered  on  the 
rule  taken  on  the  12th  of  March.  No  objection  to  the  trial  of  that  rule  was 
made,  either  on  the  ground  that  the  defendant  was  entitled  to  a  jury  trial,  or 
for  any  other  reason.  But  even  if  it  be  conceded,  that  the  prayer  for  a  trial 
by  jury  can  be  applied  to  the  rule  of  the  12th  March,  it  is  clear,  that  it  cannot 
avail  the  defendant.  By  the  17th  section  of  the  act  of  the  10th  February, 
1841,  it  is  provided,  that  "  the  cases  now  pending  in  which  a  trial  by  jury  is 
asked  for,  shall  be  stricken  from  the  jury  docket,  unless  the  compensation  to  be 
allowed  to  jurors  is  advanced  by  the  party  demanding  a  trial  by  jury, ^^  See 
session  acts  of  1841,  p.  17  and  18.  The  compensation  to  be  paid  to  jurors 
was  not  paid  in  this  case;  consequently  the  defendant  lost  his  right. 

The  proceeding  by  rule  was  not  objected  to.  The  cause  was  tried  on  its 
real  merits,  by  consent  of  both'parties ;  and  now  in  the  Supreme  Court  the  ob- 
jection is  first  made.  This  court  has  no  right  to  correct  any  real  or  supposed 
irregularity  in  the  proceedings  of  the  court  of  the  first  instance,  unless  it  be 
shown  either  by  way  of  an  exception,  or  a  bill  of  exceptions,  that  the  party 
urged  the  objection  in  the  court  below  ;  neither  of  which  was  done  in  the  pre- 
sent case.  If  there  was  any  thing  in  the  objection  itself,  it  is  too  late  now 
to  urge  it. 

It  is  true,  as  the  court  correctly  observes,  that  one  partner  cannot  single  oat 
a  particular  transaction  and  obtain  a  judgment  against  his  co-partner  there- 
upon. From  this,  however,  it  does  not  follow,  that  an  agent,  or  a  trustee,  can- 
not be  compelled  to  render  an  account  of  his  trust,  or  agency,  to  another  trus- 
tee or  agent,  who  has  superseded  him. 

Re-hearing  refused. 
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Marie  Eulalie  Montfort  v.  Her  Husband. 

ImmoTeables  settled  as  dowry,  cannot  be  alienated  daring  the  marriage,  except  in  the 
cases  provided  for  by  arts.  2338,  2339,  2340,  2341,  of  the  Civil  Code.  C.  C.  2337. 
But  when  made  in  conformity  to  law,  the  sale  is  definitive  and  irrevocable,  forever 

< 

freeing  them  from  any  dotal  rights  of  the  wife. 
The  purchaser  of  dotal  property  legally  alienated,  has  nothing  to  do  with  the  invest- 
ment of  the  proceeds  ;  the  husband  alone  has  the  administration  of  the  dowry.  C 
C.  2330.  All  that  the  purchaser  has  to  do  is  to  pay  the  price  to  the  husband,  who 
may  act  alone  for  the  preservation  or  recovery  of  the  dowry.  The  proceeds  stand 
in  lien  of  the  property  itself,  and  become  dotal.  C.  C.  2327.  If  the  husband  fail 
to  reinvest  the  dotal  funds,  the  wife  will  have  a  legal  mortgage  on  his  immoveables, 
tod  a  privilege  on  his  moveables,  for  their  restitution.    C.  C.  2355,  3287. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian,  J. 

R.  Preauxy  for  the  plainliflf. 

Bodin^  for  the  appellants. 

Simon,  J.  This  case  presents  the  following  facts :  On  the 
26th  of  October,  1829,  a  marriage  contract  was  passed  between 
the  plaintiff  and  the  defendant,  by  which  the  wife  brought  into  the 
marriage,  as  a  part  of  her  dotal  property,  the  undivided  half  of  a 
house  and  lot  situated  in  the  city  of  New  Orleans,  which  half  was 
estimated  at  the  sum  of  fifteen  hundred  dollars,  with  the  stipula- 
tion that  the  estimation  should  not  have  the  effect  of  transferring 
the  right  of  ownership  to  the  husband.  In  May,  1830,  certain 
proceedings  were  instituted  by  the  plaintiff's  co-proprietor,  for  the 
purpose  of  obtaining  the  division  of  the  aforesaid  property  by  a  sale 
thereof,  to  be  made  in  the  manner  prescribed  by  law  ;  whereupon, 
after  issue  joined,  a  judgment  was  regularly  rendered,  ordering  the 
undivided  property  to  be  sold,  and  the  proceeds  thereof  to  be  divi- 
ded between  the  parties  in  equal  portions.  The  property  was  of- 
fered for  sale  at  public  auction  accordingly,  after  having  been  duly 
appraised,  and  it  was  finally  adjudicated  to  one  Barzac,  for  the 
sum  of  $3050,  payable  in  two  equal  instalments,  at  six  and  twelve 
months  credit  from  the  day  of  the  sale,  and  a  notarial  act  thereof 
was  passed  on  the  seyenth  of  August,  1830.  The  act  of  sale 
stipulates,  that  as  to  the  portion  coming  to  the  plaintiff  for  her  un- 
divided moiety  in  the  proceeds  of  the  property  sold,  the  notes  are 
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to  remain  deposited  in  the  hands  of  the  vendee,  until  the  amount 
thereof  ($1525)  be  reinvested  by  the  wife  or  by  the  husband,  or 
until  a  judgment  of  the  Parish  Court  be  rendered,  ordering  the 
vendee  to  deliver  the  notes  to  the  wife.  On  the  21st  of  the  same 
month,  another  act  was  passed,  by  which  the  two  notes  were  de- 
livered by  Barzac  to  the  plaintiff,  who  immediately  delivered  them 
to  her  husband,  who  acknowledged  that  he  had  received  them  from 
his  wife,  and  that  he  became  responsible  towards  her  for  the 
amount  thereof.  The  price  of  the  wife's  dotal  property,  was  thus 
paid  over  to  the  husband. 

On  the  4th  of  June,  1841,  the  defendant,  being  indebted  to  the 
opponents  Dolliole  and  Boisdor6,  in  the  sum  of  $2000,  for  en- 
dorsements which  they  had  furnished  him,  gave  them  a  special 
mortgage  on  certain  slaves,  to  secure  the  said  endorsements. 

In  March,  1842,  the  plaintiff  obtained  a  judgment  of  separation 
of  property  against  the  defendant,  liquidating  her  dotal  rights  at 
the  sum  of  $1855,  inclusive  of  the  amount  received  by  her  hus- 
band from  Barzac  ;  and  an  execution  having  been  issued,  it  was 
levied  upon  certain  slaves  and  other  property  of  the  defendant's, 
including  therein  the  two  slaves  mortgaged  to  the  opponents. 
The  property  was  sold  by  the  sheriff,  and  produced  a  sum  of 
$4951  13,  out  of  which,  after  applying  the  sum  of  $2972  85,  to 
the  satisfaction  of  a  claim  secured  by  legal  mortgage  in  favor  of 
the  defendant's  minor  child,  anterior  to  that  of  the  plaintiff,  there 
remained  a  balance  of  $1978  28,  subject  to  be  applied  to  the  sat- 
isfaction of  the  plaintiff's  judgment.  The  proceeds  of  the  sale  of 
the  two  slaves  mortgaged  to  the  opponents,  amounted  to  the  sum 
of  $1600. 

Dolliole  and  Boisdor6,  mortgage  creditors  of  the  defendant, 
made  opposition  to  the  sheriff's  paying  over  to  the  plaintiff  the 
balance  of  the  proceeds  of  the  sale  of  the  property,  on  several 
grounds,  the  most  important  of  which,  and  indeed  the  only  one 
which  was  insisted  on  in  the  argument,  is  ;  that  the  plaintiff  can- 
not be  allowed  to  exercise  any  hypothecary  claim  against  her  hus- 
band's properly,  for  the  amount  by  him  received  from  the  sale  of 
her  dotal  property,  as  by  law  she  is  entitled  to  the  restitution  of 
the  property  itself;  which,  being  dotal,  could  not  be  alienated,  and 
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which  she  may  recover  back  in  kind,  in  consequence  of  the  decree 
of  separation  of  property  by  her  obtained. 

The  inferior  judge  overruled  the  creditors'  opposition,  and  they 
have  appealed. 

The  question  here  presented  appears  under  the  facts  of  the 
case,  to  be  a  very  simple  one ;  as,  from  the  view  we  have  taken, 
its  solution  depends  merely  on  the  clear  and  precise  terms  of  sev- 
eral articles  of  the  Civil  Code,  which,  in  our  opinion,  are  not  sub- 
ject to  any  two  interpretations.    It  is  a  well  known  rule,  under 
our  laws,  that  immoveables,  settled  as  dowry,  cannot  be  aliena- 
ted during  the  marriage  (Civil  Code  art.  2337)  except  in  the  cases 
provided  for  by  arts.  2338,  2339,  2340  and  2341.     This  last  arti- 
cle provides  that,  dotal  immoveables  may  be  sold,  with  the  authori- 
zation of  the  judge,  at  public  auction,  after  three  advertisements, 
Sec.  "  when  the  immoveable  is  held  undivided  with  a  third  per- 
son, and  the  same  is  ascertained  not  to  be  susceptible  of  being  di- 
vided ;"  and  '*  in  all  such  cases,  what  remains  linemployed,  out  of 
the  proceeds  of  the  sale,  above  the  necessities  which  have  been 
the  occasion  of  the  sale,  shall  remain  dotal  effects,  and  shall  be  laid 
out  as  such  to  the  benefit  of  the  wife."    It  is  not  pretended  in  this 
case,  that  the  legal  formalities  were  not  strictly  complied  with ; 
indeed,  the  record  shows  that  the  requisites  of  the  law  were  regu- 
larly followed,  and  we  must  consider  the  alienation  of  the  plain- 
tiff's dotal  property,  being  one  of  the  cases  permitted  and  autho- 
rized by  our  Code,  as  complete  and  binding  upon  her.    If  so, 
how  could  she  sue  to  recover  back  the  property,  and  how  could 
she  be  entitled  to  its  restitution  ?  Its  alienation  was  required  for 
the  purpose  of  putting  an  end  to  a  community  of  right,  or  of  own- 
ership, which  one  of  the  co-proprietors  was  entitled  to  dissolve 
under  the  well  known  rule  that  "  no  one  can  be  compelled  to  hold 
property  with  another"  (Civil  Code,  art.  1215;)  and  its  subse- 
quent recovery  by  the  plaintiff,  would  necessarily  bring  it  back  to 
the  state  of  indivision  or  community,  which,  by  permitting  its 
alienation,  it  was  the  object  of  the  law  to  avoid.    This,  in  our 
\  opinion,  cannot  for  a  moment  be  countenanced  ;  for  the  law,  in- 
stead of  affording  to  the  innocent  purchaser  of  dotal  undivided 
property  the  protection  which,  from  the  exception  to  the  general 
rule,  and  from  the  obvious  intention  of  the  legislator,  ought  to  be 
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extended  to  him  for  the  security  of  his  title^  would  often  be  used 
as  a  snare  to  extort  from  him  the  most  unjust  and  iniquitous  ad- 
vantages. This  is  so  clear  to  our  minds,  that  we  deem  any  fur- 
ther comment  on  the  articles  of  our  Code  unnecessary;  and 
we  conclude  that  the  sale  under  consideration,  made  with  and  in 
conformity  to  the  requisites  and  formalities  of  the  law,  must  be 
considered  as  definitive  and  irrevocable,  and  forever  free  from  the 
exercise  of  the  dotal  rights  of  the  plaintiff. 

It  has  been  urged,  however,  that  it  was  the  duty  of  the  pur- 
chaser to  see  that  the  funds  proceeding  from  the  sale,  were  rein- 
vested or  laid  out  as  dotal  funds  for  the  benefit  of  the  wife ;  and 
that  this  requisite  not  having  been  complied  with,  the  sale  cannot 
have  any  greater  effect  than  that  of  any  other  dotal  property. 
We  have  been  unable  to  find  any  thing  in  our  law  that  would  fa- 
vor any  such  pretension*  Art.  2341  does  not  say  by  whom  the 
investment  is  to  be  made  ;  and  we  are  not  prepared  to  say  that 
the  purchaser  of  the  dotal  property  thus  legally  alienated,  had 
any  right  to  interfere  in  the  investment  of  the  wife's  funds,  and  in 
the  administration  of  her  dotal  effects.  This  properly  belongs  to 
the  husband,  who  alone  has  the  administration  of  the  dowry  (Civil 
Code,  art.  2330 ;)  and  it  seems  to  us,  that  all  that  the  purchaser 
has  to  do,  is  to  pay  the  amount  of  his  purchase  to  the  husband, 
who,  according  to  our  law,  may  act  alone  for  the  preservation  or 
recovery  of  the  dowry.  The  proceeds  of  the  dotal  property  stand 
in  lieu  of  the  property  itself;  they  become  dotal,  and  as  such, 
they  must  be  given  or  paid  over  to  the  husband.  Civil  Code,  art. 
2327.  Arts.  2355  and  3287  of  the  Civil  Code,  which  say,  that 
"  the  wife  has  a  legal  mortgage  on  the  immoveables,  and  a  privi- 
lege on  the  moveables  of  her  husband,  for  the  restitution  of  her 
dowry,  and  for  the  reinvestment  of  the  doted  property  sold  or 
alienated  by  the  husband,"  corroborate  the  view  we  have  taken  on 
this  subject,  and  show  clearly  that  the  dotal  rights  of  the  wife,  are 
so  secured  by  the  legal  mortgage  and  privilege  thus  allowed  her, 
that  if  the  husband  fails  to  reinvest  her  dotal  funds,  his  own 
property  will  immediately  become  subject  to  the  reinvestment, 
and  will,  as  such,  under  the  mortgage,  stand  in  lieu  of  the  proper- 
ty itself  to  secure  the  replacing  of  her  dotal  effects,  (pour  le  rem 
ploi  des  biens  dotaux.) 
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Now,  in  this  case,  the  rights  of  the  opponents  are  far  posterior 
to  the  legal  mortgage  of  the  plaintiff.  When  they  accepted  the 
special  mortgage  given  by  the  defendant,  they  knew  that  the  pro- 
perty was  subject  to  the  rights  of  his  wife ;  nay,  they  expected  to 
obtain  her  renunciation,  and  had  prepared  their  act  accordingly. 
They  knew  that  her  dotal  properly  had  Been  sold  in  a  legal  man- 
ner ;  that  the  sale  was  perfect  under  our  law  ;  that  the  payment 
of  the  proceeds  had  been  made  to  the  husband.  At  all  events,  it 
was  easy  for  them  to  have  ascertained  that  the  plaintiff's  dotal 
funds  had  been  put  in  the  possession  of  the  defendant,  that  they 
never  had  been  reinvested,  and  that  the  husband's  property  was 
legally  mortgaged  to  secure  the  replacing  or  the  reinvestment  of 
those  dotal  funds. 

We  are  aware  that  the  question,  as  discussed  by  the  counsel, 
was  presented  on  the  supposition  that  the  plaintiff  was  entitled  to 
sue  for  the  restitution  of  her  dotal  property,  and  to  recover  it  back 
to  the  prejudice  of  the  purchaser ;  and  we  have  carefully  exami- 
ned the  several  authorities  quoted  and  commented  on  by  the  coun- 
sel as  they  favored  the  pretensions  of  their  respective  clients. 
But,  as  we  have  already  said,  they  cannot  have  any  bearing  upon 
the  real  question  at  issue  ;  and  we  must  abstain  from  expressing 
any  opinion  on  the  question  whether  a  married  woman,  whose 
dotal  property  has  been  illegally  sold  during  the  marriage  by  the 
husband,  can  be  allowed  to  exercise  her  hypothecary  action  on 
her  husband's  property  to  the  prejudice  of  his  other  mortgage 
creditors,  when  she  may  cause  the  alienation  to  be  set  aside 
after  the  dissolution  of  the  marriage,  or  after  the  separation  of 
property.  Or,  in  other  words,  whether  the  wife  has  a  right  to 
select  her  action  for  the  recovery  of  her  dotal  effects,  in  such 
manner  as  to  abandon  her  action  ad  rem,  and  maintain  and 
ratify  the  illegal  alienation,  to  the  prejudice  of  the  husband's 
mortgage  creditors.  This  question,  which  would  perhaps  arise 
out  of  art.  2342  of  our  Code,  is  inapplicable  to  this  case — does 
not  seem  to  grow  out  of  the  record — and  does  not,  in  our 
^opinion,  require  any  further  investigaiion.  It  is  clear,  that,  as 
was  very  properly  observed  by  the  judge,  a  quo^  in  his  writ- 
ten opinion,  the  action  to  annul  the  sale,  would  be  of  little  or 
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no  avail  to  the  plainlifF;  and  she  cannot  be  compelled  to  do  a 
vain  thing. 

Judgment  affirmed. 


The  Union  Bank  of  Louisiana  v.  James  Erwin. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha* 
narif  J. 

H.  R.  Denisy  for  the  plaintiffs. 

J.  P.  Benjamin^  for  the  appellant. 

Martin,  J.  The  defendant  is  appellant  from  the  dissolution 
of  an  injunction,  which  he  had  obtained,  to  slay  proceedings  on 
a  claim  of  the  Union  Bank,  on  the  ground  that  it  ought  to  have 
been  considered  by  the  Board  as  a  part  of  the  dead  weighty  and 
as  such  renewable,  on  the  defendant's  application,  under  the  3d 
section  of  an  act  of  the  Legislature,  approved  on  the  6th  of  Feb-, 
ruary,  1842.  The  counsel  for  the  Bank  resisted  the  pretensions 
of  the  defendant  on  the  grounds:  Ist.  That  the  claim  was  not 
one  of  those  to  which  the  part  of  the  law  invoked  by  the  defend- 
ant is  applicable,  being  a  claim  for  the  price  of  a  plantation,  pur- 
chased by  the  defendant,  while  the  section  referred  to  is  applica- 
ble only  to  debts  and  demands  on  loans  and  discounts.  2dly. 
That  the  defendant  had  not  entitled  himself  to  a  renewal,  by  com- 
plying with  the  requisites  of  the  section  of  which  he  seeks  to 
avail  himself.  The  counsel  for  the  Bank  has,  in  his  opening  and 
reply,  supported  his  first  proposition  with  great  force.  His  argu- 
ments were  powerfully  opposed  by  the  adverse  counsel,  who  was 
stopped  by  us,  because  we  did  not  consider  that  the  case  called 
for  our  opinion  on  this  proposition,  as  the  view  which  we  took  of 
the  other  rendered  it  useless.  It  does  not  appear  to  us  that  the 
First  Judge  erred  in  concluding  that  the  defendant  had  not  com- 
plied with  the  requisitions  of  the  act  of  Assembly.  It  appears 
that  instead  of  doing  so,  he  sought  the  indulgence  of  the  Bank, 
on  other  terms,  to  wit,  a  delay  until  the  coming  in  of  his  crop,  or 
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the  25lh  of  December  following.  This  proposition  the  Board 
accepted,  with  a  small  modification,  to  wit,  restraining  the  delay 
to  the  Ist  of  December.  To  this  modification,  the  acquiescence 
of  the  defendant  results  from  his  payment  of  interest  up  to  the 
day  to  which  the  Bank  had  restricted  its  indulgence,  with  the 
costs  of  the  protest.  On  the  failure  of  payment  on  that  day,  the 
defendant's  note  was  put  into  the  hands  of  the  attorney  for  the 
Bank,  and  on  being  called  on  by  that  officer,  the  defendant  ap- 
plied to  have  his  debt  considered  as  a  part  of  the  dead  weight  of 
the  Bank.  It  appears  to  us  that  the  First  Judge  correctly  conclu* 
ded  that  he  was  too  late. 

Judgment  affirmed. 


Charles  Letistonb  t;.  Thomas  Barksdale  Bona. 

Plaintiffi  to  whom  a  slave  had  been  mortgaged  by  defendant,  having  seized  the  slave 
in  the  hands  of  a  third  person,  the  order  of  seizure  and  sale  was  enjoined  by  the 
latter ;  and  the  opposition,  being  tried  in  the  absence  of  the  opponent's  counsel 
was  dismissed,  and  the  injunction  dissolved.  Another  writ  of  seizure  and  sale 
having  been  issued,  was  again  opposed  by  the  same  parly.  Held  that  the  dismis- 
sal on  the  first  trial  must  be  viewed  as  a  nonsuit,  and  not  as  furnishing  ground  for 
the  plea  of  res  judicata^  the  opponent  occupying  the  position  of  a  plaintiff,  and 
being  bound  to  support  his  opposition  by  proof. 

Defendant  executed  a  mortgage  on  a  slave  to  secure  the  payment  of  a  note  given  to 
plaintiff,  the  act  stipulating  that  the  mortgagor  should,  on  paying  a  part,  be  enti- 
tled to  renew  the  note  for  the  balance,  for  a  limited  time,  bat  there  was  no  provi- 
sion extending  the  mortgage  to  the  new  note.  Tnere  was  a  part  payment,  and  re- 
newal for  the  balance  ;  plaintiff  giving  up  to  defendant  the  original  note.  Plaintiff 
afterwards  presented  the  second  note  to  the  notary,  and  obtained  from  him  a  certi- 
ficate that  the  original  note  had  been  presented  to  him,  that  plaintiff  had  declared 
that  he  had  received  the  part  payment  and  taken  the  second  note  in  renewal,  and 
that  he,  the  notary,  had  paraphed  it  for  the  purpose  of  identifying  it  with  the  trans- 
action. This  certificate  was  not  recorded  at  the  Mortgage  Office.  Defendant 
sold  the  slave,  under  a  certificate  from  the  Recorder  of  Mortgages,  that  a  mort- 
gage Existed  on  the  slave  to  secure  the  payment  of  the  first  note.  On  an  opposi- 
tion by  the  purchaser  to  an  order  of  seizure  and  sale  taken  out  by  plaintiff:  Hild, 
that  the  mortgage  did  not  extend  to  the  renewed  note  ;  that  the  purchaser  was  not 
bound  to  look  beyond  the  certificate  of  the  Recorder  of  Mortgages ;  that  plaintU!^ 
by  sonendaring  the  original  note,  without  taking  any  steps  to  give  notice  to  third 
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person^  of  the  mortgage  claimed  for  his  new  note,  gave  the  purcbaaer  reason  to  be- 
lieve that  the  original  note  and  the  mortgage  were  both  extinguished  ;  that  nothing 
connects  the  second  note  with  the  mortgage  ;  and  that  neither  the  note,  nor  the 
certificate  of  the  notary,  are  such  authentic  evidence  as  aothorize  the  issuing  of  an 
order  of  seizure  and  sale. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian^  J. 

Chinn  and  Elwyn^  for  the  appellant. 

Roselius,  for  the  opponent. 

MoRPHY^  J.  An  order  of  seizure  and  sale,  taken  out  by  the 
plaintiff  under  a  mortgage  executed  to  him  by  the  defendant,  was 
levied  on  the  slave  Hester  and  her  child,  in  the  possession  of  Vir- 
ginia Wilkinson  Thompson,  who  had  purchased  them  from  the 
defendant.  She  enjoined  the  proceedings  on  the  ground  that  the 
debt,  to  secure  which  the  mortgage  was  granted,  had  long  since 
been  paid  and  satisfied ;  and  she  annexed  to  her  opposition  the 
note  described  in  the  mortgage  as  being  the  evidence  of  that  debt. 
In  answer  to  this  opposition  the  plaintiff  averred  that  the  oppo- 
nent, when  she  purchased,  well  knew  of  the  existence  of  this 
mortgage,  and  that  the  sale  of  the  defendant  to  her  was  fraudu- 
lent on  the  part  of  both  vendor  and  vendee,  and  intended  to  de- 
prive him  of  his  lien  on  the  slave  Hester.  When  the  case  came 
on  for  trial,  the  counsel  for  the  opponent  not  being  present,  the 
court  heard  the  evidence  adduced  by  the  plaintiff,  and  dismissed 
the  opposition.  Another  writ  of  seizure  and  sale  having  been 
issued,  was  again  opposed  on  the  same  grounds.  The  plaintiff 
pleaded  res  judicata^  and  the  general  issue.  The  second  opposi- 
tion having  been  sustained,  and  the  injunction  made  perpetual,  the 
plaintiff  has  appealed. 

The  Judge  below  considered  the  dismissal  of  the  opposition  on 
the  first  trial  in  the  ligiit  of  a  nonsuit,  and  as  furnishing,  as  such, 
no  ground  for  the  plea  of  res  judicata.  We  cannot  say  that  he 
erred.  The  opponent  stood  in  the  position  of  a  plaintiff,  and  was 
bound  to  support  her  opposition  by  proof.  As  she  failed  to  do 
this,  the  judgment  of  dismissal  was  not  improperly  viewed  as  one 
of  nonsuit.     6  Mart.  N.  S.  120.    7  lb.  N.  S.  362.    2  La.  429. 

On  the  merits,  the  evidence  shows  that  to  secure  the  payment 
of  a  note  of  $2000,  given  for  money  loaned  to  him,  the  defendant 
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executed  to  the  plaintiff,  on  the  23d  of  March,  1838,  a  mortgage 
on  the  slave  Hester  and  several  others.    It  is  stipulated  in  the 
notarial  act,  that  the  mortgagor  shall  have  the  right  of  renewing 
this  note  at  maturity,  for  a  term  not  extending  beyond  the  14th  of 
June  following,  on  his  making  a  payment  of  $500.    The  $500 
were  paid  at  maturity  by  the  defendant,  and  a  new  note  was  made 
for  $1500,  bearing  date  the  26th  of  May,  1838,  and  payable  six- 
teen days  after  date.    On  the  11th  of  July  following,  a  further 
sum  of  $419  was  paid  by  the  defendant.    On  the  16th  of  the 
same  month,  plaintiff  presented  the  note  of  $1500  to  the  noury 
who  had  drawn  up  the  act  of  mortgage,  and  procured  from  him 
a  certificate  in  which  the  notary  declares,  tliat  on  the  26th  of 
May  preceding,  he,  the  plaintiff,  had  presented  to  him  the  origi- 
nal note  of  $2000,  and  had  declared  that  in  pursuance  of  the 
agreement  to  renew  contained  in  the  said  act,  he  had  received 
$500  in  part  payment,  and  had  taken  in  renewal  the  said  note  of 
$1500.    The  notary  further  declares,  tliat  he  m»do  on  the  note  a 
paraph  ^*  ne  varietur,^  bearing  date  the  26th  of  May,   1838,  to 
identify  it,  as  he  expresses  it,  with  the  transaction.     Had  this  docu- 
ment, informal  as  it  is,  been  recorded  at  the  office  of  the  Recor- 
der of  Mortgages,  it  might  have  conveyed  to  third  persons  some 
notice,  that  although  the  note  of  $2000  had  been  surrendered  to 
the  defendant,  the  mortgage  yet  subsisted  for  $1500;  but  no  re- 
gistry was  made  of  it,  and  the  only  evidence  in  the  record  even 
of  the  recording  of  the  original  mortgage,  is  to  be  found  in  the 
sale  annexed  to  the  opposition,  which  recites  that  according  to  the 
certificate  of  the  Register  of  Mortgages,  there  is  a  mortgage  in 
favor  of  Charles  Levistone  to  secure  the  payment  of  a  note  of 
$2000,  but  that  the  said  note  had  been  deposited  in  the  hands  of 
the  notary  for  the  purpose  of  raising  the  said  mortgage,  within 
the  shortest  possible  delay,  at  the  expense  and  costs  of  the  seller. 
With  such  evidence  before  him,  the  Judge,  we  think,  decided 
correctly.    The  mortgage  was  given  only  to  secure  the  payment 
of  a  note  of  $2000,  and  no  provision  was  made  extending  it  to 
any  renewal.    Admitting  that  between  the  parties,  it  could  be 
construed  so  as  to  cover  the  renewal  agree4  to,  the  purchaser  of 
the  slave  Hester  was  not  bound  to  look  beyond  the  certificate  of 
the  Recorder  of  Mortgages,  which  makes  no  mention  of  the  sti- 
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pulated  right  of  renewing.  When  the  defendant  availed  himself 
of  this  right,  the  plaintiff  should  either  have  kept  in  his  posses- 
sion the  original  note,  or  have  required  its  deposit  at  the  notary's 
office  until  the  note  given  in  renewal  was  paid  ;  or,  he  should  have 
taken  an  inscription  to  secure  the  payment  of  the  latter  note.  By 
surrendering  the  note  of  $2000  to  his  debtor,  without  taking  any 
steps  to  give  notice  to  third  persons  of  the  mortgage  which  he 
now  claims  for  his  renewed  note,  the  plaintiff  had  given  the  op« 
ponent  every  reason  to  believe  that  the  note  of  $2000,  the  only 
one  mentioned  in  the  certificate  of  mortgages,  was  extinguished, 
and  with  it  the  mortgage  intended  to  secure  its  payment.  No- 
thing connects  the  note  of  $1500  with  the  mortgage  executed  on 
the  23d  of  March,  1838 ;  and  neither  the  note,  nor  the  certificate 
delivered  by  the  notary  on  the  16th  of  July,  1839,  presents  such 
authentic  evidence  as  should  have  authorized  the  issuing  of  an 
order  of  seizure  and  sale,  especially  when  third  parties  were  to 
be  affected  by  it. 

Judgment  affirmed. 


Octave  Talamon  and  another  v.  Charles  Ytasse  and 

another. 

A  seqnestration  can  be  iaaaed  only  in  cases  in  which  it  ia  expressly  allowed  by  law. 

Plaintiffs  in  an  action  to  annul  a  sale  of  land  made  by  their  debtor  to  a  third  person 
as  in  fraud  of  their  rights,  having  no  lien  or  privilege  upon  the  property,  cannot 
caose  it  to  be  sequestered,  pending  the  action,  on  the  ground  that  they  are  appre- 
hensive that  the  purchaser  will  sell  or  incumber  it  for  the  purpose  of  defrauding 
them  and  the  other  creditors  of  the  vendor ;  nor  could  they,  were  the  land  still  in 
possession  of  their  debtor.  C.  P.  375.  AcU  of  7  April,  1826,  sect.  9,  and  90 
March,  1839,  sect.  6. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian^  J. 
Train^  Beauregardy  and  Buisson^  for  the  appellants. 
Nautre  and  /.  F.  Pepin^  fur  the  defendants. 
MoRPHT,  J.    The  plaintiffs  are  appellants  from  a  judgment 
setting  aside  an  order  of  sequestration,  which  they  had  obtained 
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ill  ihis  case,  the  inferior  Judge  being  of  opinion  that  he  had  issued 
the  order  improvidently  in  the  first  instance.  They  had  brought 
a  revocatory  action  against  the  defendants,  to  annul  and  avoid,  as 
made  in  fraud  of  their  rights  as  creditors  of  Charles  Ytasse,  the 
sale  of  a  house  and  lot  by  the  latter  to  his  co-defendant,  L.  C. 
Allaunoe,  and  had  made  oath  that  they  were  informed  and  verily 
believed  that  the  said  Allaume,  taking  advantage  of  the  simula- 
ted and  fraudulent  sale  made  to  him,  was  about  to  dispose  of  or 
incumber  said  property,  in  order  to  deprive  the  creditors  of  Ytasse 
of  their  rights  on  the  same,  &c. 

We  do  not  think  that  the  Judge  erred.  Sequestration  is  a  re- 
medy which  courts  of  justice  can  grant  only  in  those  cases  where 
the  law  expressly  gives  it.  The  plaintiffs  have  no  lien  or  privi- 
lege on  the  property,  and  the  facts  they  allege  do  not  bring  them 
within  any  of  the  cases  provided  for  by  law.  If  the  property 
were  yet  in  the  possession  of  their  debtor,  they  could  not  seques- 
ter it,  on  the  ground  that  he  might  sell  or  mortgage  it  to  injure  his 
creditors.     Code  of  Practice,  art.  B76.     B.  &  C.'s  Dig.  p.  156, 

sect.  6 ;  and  p.  774,  sect.  9. 

Judgment  affirmed. 


Thb  PfiiLA.DELPHiA  Bank  V.  William  M.  Lahbeth  and  others. 

It  is  DO  objectbo  to  the  introdoctioii  in  evidence  of  an  act  of  the  Legislaton  of  an- 
other State,  extending  the  charter  of  a  Bank  for  the  purpose  of  pro?ing  its  exist- 
ence as  a  corporation,  that  the  original  act  of  incorporation  is  not  produced.  The 
act  offered,  certainly  proves  rem  ipsam — that  the^  extension  of  the  charters  was 
granted. 

Acts  of  the  Legislature,  or  extracts  from  the  executive  minutes  of  another  State,  at- 
tested by  the  Secretary  of  State,  and  accompanied  by  a  certificate  from  the  Go- 
vernor, under  the  great  seal  of  the  State,  declaring  that  the  person  who  attests 
them  U  the  Secretary  of  State,  and  that  his  attestation  is  in  due  form,  are  suffici- 
ently proved. 

Where  the  object  is  to  prove  the  existence  of  a  corporation  in  another  Sute,  it  is  no 
objection  to  the  admissibility  of  the  testimony  of  a  witness  offered  to  prove  .hat 
he  had  corresponded  with  the  corporation,  that  the  act  of  incorporation  would  be 
better  evidence. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts,  J. 
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'i'he  Philidelphia  Bank  v.  Lambeth  and  others. 

C,  AT.  Jones,  for  the  plaintiffs. 

W.  Af.  Randolph,  for  the  appellants.  ' 

Marti^^ ,  J.  The  defendants  who  were  sued  on  their  acceptance 
of  a  bill  of  exchange,  pleaded  the  general  issue,  but  admitted 
their  signature.  They,  however,  denied  the  existence  of  the 
plaintiffs  as  a  corporation.  There  was  judgment  against  them, 
and  they  have  appealed.  The  case  is  before  us  on  a  bill  of  ex- 
ceptions to  the  introduction : 

First.  Of  an  act  of  the  Legislature  of  the  Stale  of  Pennsyl- 
vania, of  the  28th  of  March,  1823,  entitled  *'  an  act  to  extend  the 
charter  of  the  Philadelphia  Bank ;"  on  the  ground  that  the  act  of 
incorporation  ought  to  have  been  produced,  and  that  the  said  act 
had  not  the  proof  to  give  it  the  force  and  effect  of  law. 

Second.  Of  another  act  of  the  same  Legislature,  approved  the 
1st  of  April,  1836,  entitled  '*  an  act  to  extend  the  charter  of  the 
Philadelphia  Bank."  This  act  was  objected  to  on  the  same 
grounds  as  the  preceeding. 

Third.  Of  an  act  of  the  same  Legislature,  approved  the  25th 
day  of  March,  1824,  entitled  ''  an  act  to  re*charter  certain  banks.'* 
This  act  was  objected  to  on  the  last  of  the  grounds  aforesaid. 

Fourth.  Of  an  extract  of  the  executive  minutes  of  the  com- 
monwealth of  Pennsylvania,  attesting  the  notification  of  the  ac- 
ceptance of  the  Philadelphia  Bank,  of  the  act  of  1836.  This  ex- 
tract was  objected  to  on  the  grounds,  that  there  was  no  evidence 
that  the  person  certifying  the  same,  was  the  keeper  of  said  re- 
cords, or  minutes,  nor  that  his  attestation  was  in  due  form  ;  and, 
that  the  actual  acceptance  of  the  extension  of  their  charter  by  the 
Bank,  would  have  been  better  evidence. 

Fifth.  Of  the  testimony  of  a  witness,  offered  to  prove  the  ex- 
istence of  the  corporation,  establishing  his  correspondence  with 
the  plaintiffs  as  late  as  the  year  1839,  as  being  inferior  and  se- 
condary to  the  act  of  incorporation. 

It  does  not  appear  to  us  that  the  court  erred.  The  acts  extend- 
ing the  charter,  certainly  prove  that  it  was  originally  grant- 
ed. All  the  acts  are  proved  by  the  certificate  of  the  Governor  of 
the  commonwealth,  under  the  great  seal  of  the  State  ;  that  the  per- 
son who  attests  the  acts  is  Secretary  of  State  and  that  his  attesta- 
tions are  in  due  form.    The  executive  minutes^  are  certified  by 


MAY,  1848.  465 


LyoD^  V.  JtcksoD. 


the  Secretary  of  State,  under  his  seal  of  office,  as  carefully  trans* 
cribed  and  compared  with  the  records  in  his  possession.  The 
proof  of  the  acceptance  of  the  extension  of  the  charter  by  the  Bank, 
results  from  the  evidence  of  notice  thereof  having  been  given  by 
the  President  of  the  Bank  to  the  Governor,  as  shown  by  the  extracts 
from  the  executive  minutes ;  and  the  testimony  of  the  witness,  who 
corresponded  with  the  Bank,  in  the  year  1839,  establishes  that  it 
was  then  in  operation,  and  is  cumulative  evidence  of  the  accep- 
tance of  the  extension  of  the  charter. 

On  the  merits,  the  defendants  admitted  their  acceptance  of  the 
bill  of  which  the  plaintiff  is  holder. 

Judgment  affirmed. 


HAkRts  Lyons  v.  JAck£iON» 

Action  for  the  ptide  of  certain  articles  of  furniture,  end  answer  that  ptaintiflf  had  told 
the  furniture  to  a  third  person,  from  whom  defendant  has  purchased  it.  Bills  made 
out  in  the  name  of  such  third  person,  and  receipts  for  notes  given  in  payment  by 
him  as  so  much  cash,  were  produced  by  defendant.  Plaintiff  having  offered  to  in« 
troduce  witnesses  to  prove  that  the  sale  was  made  to  defendant,  the  latter  objected 
to  the  admission  df  the  evidence  as  contradictmg  the  proof  Under  the  plaintiff's  own 
band  ;  and  on  the  ground,  that  the  petition  did  not  aver  that  the  sale  was  made  for 
her  use.    Held^  that  the  evidence  was  inadmissible ;  and  judgment  of  nonsuit* 

Appeal  from  the  District  Court  of  the  First  District^  Bucha- 
nan^ J. 

Greiner^  for  the  appellant. 

Van  Dalson  and  Goold^  for  the  defendant. 

Martin  J.  The  plaintiff  is  appellant  from  a  judgment  of  non- 
suit.  He  claimed  the  price  of  certain  articles  of  furniture  sold  to 
the  defendant.  She  pleaded  the  general  issue.  The  case  is  be* 
fore  us  on  a  bill  of  exception^  taken  by  the  plaintiff's  counsel  to 
the  rejection  of  witnesses  offered  to  prove  the  allegations  in  the 
petition,  fo  wit :  the  sale  of  fufnitUre  by  the  plaintiff  to  the  defend- 
ant, which  was  opposed  on  the  ground  that  the  furniture  had  been 
sold  by  the  plaintiff  to  Shannon,  as  shown  by  the  production  of 
the  bills  of  sale  signed  arid  teceipted  by  plaintiff.    It  was  admit- 
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ted  that  the  signature  of  the  plaintifif  to  the  bills  was  genuine,  and 
that  the  articles  of  furniture,  ennbraced  in  those  bills,  were  the  same 
which  had  been  attached  by  the  plaintiff  as  the  property  of  the  de« 
fcndant.    The  defendant  contended  : 

First.  That  parol  evidence  could  not  be  received  to  prove  a 
sale  to  the  defendant,  contradicting  the  proof  under  plaintiff's 
handwriting  of  a  sale  to  Shannon. 

Second.  I'bat  no  averment  was  made  of  a  sale  to  Shannon  for 
the  use,  or  on  account  of  the  defendant ;  and  that  the  defendant  had 
consequently,  no  notice  from  the  petition  of  any  such  claim.  It 
does  not  appear  to  us  that  the  Judge  erred.  On  the  merits,  the  de^ 
fendant  established  her  purchase  of  the  furniture  from  Shannon, 
with  the  exception  of  a  small  article  which  she  bought  from  the 
plaintiff,  and  for  which  she  produced  his  receipt.  It  was  admit- 
ed  ihal  the  nuies  of  Shannon  for  the  furniture  which  he  purchas- 
ed, were  given  in  payment  as  so  much  cash. 

Judgment  affirmed. 


Joseph  A.  Bbarb  and  another  v.  Richard  K*  Call. 

Action  by  platntiffa  for  a  balance  doe  them  aa  agenu  of  defendant,  for  di8boraein''nta 
made  for  the  oae  of  a  ateamer,  alleged  to  belons;  to  the  latter.  Anawer  by  defend- 
ant, denying  the  diabursementa,  and  alleging  that  the  boat  was  owned  by  plaintifia 
and  himself  in  partnership.  A  jary  having  found  that  •  partnerahip  eziated,  plain- 
tiHs,  in  a  aupplemental  petition,  aaked  to  change  their  original  prayer  into  one  for 
an  accoani  and  aettlement  of  all  the  affaira  of  the  partnerahip,  and  for  a  judgment  for 
the  balance  due  them.  Held,  that  the  aupplemental  petition  ahoold  have  been  re- 
jected, aa  altering  the  nature  of  the  original  demand.    C.  P.  419. 

Appbal  from  the  Commercial  Court  of  New  Orleans,  Watts^J, 
MARTitv  J.  The  defendant  seeks  the  reversal  of  the  judgment 
appealed  from,  on  the  ground  that  the  Judge  refused  to  dismiss  the 
suit  on  the  finding  of  the  jury  that  there  was  a  partnership  between 
the  parties,  and  ordered  an  account  to  be  taken,  in  which,  items 
were  improperly  allowed,  notwithstanding  his  objections.  The 
petitioners  claim  the  balance  of  an  account  for  disbursements 
made  and  commissions  due  them  as  agents  of  the  defendant,  and 
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consignees  of  his  steam^boat,  the  New  Castle.    The  answer  after 
pleading  the  general  issue,  avers  that  the  plainiifis  having  pur- 
chased the  steam-boat  New  Castle,  the  defendant  became  interest- 
ed therein  for  two-thirds,  and  that  it  was  agreed  that  she  should 
be  navigated  for  the  benefit  of  both  parties,  and  that  if  the  plaintiffs 
have  really  made  the  disbursements,  and  earned  the  commissions 
charged  in  their  acyrount,  which  is  denied,  they  have  no  claim  on 
him,  except  for  the  balance  of  a  general  account  of  the  affairs  of 
the  partnership.     In  a  supplemental  answer,  the  defendant  stated 
himself  to  be  the  owner  of  a  bill  of  exchange,  accepted  by  the 
plaintiffs,  and  protested  for  non-payment,  and  pleaded  its  amount 
in  reconvention  and  in  compensation.     The  case  was  submitted  to 
a  jury,  who  found  that  there  existed  a  partnership  in  the  boat  be- 
tween the  parties.   The  plaintiffs  then  filed  a  supplemental  petition, 
asking  that  the  prayer  of  the  original  petition  might  be  changed  in- 
to one  for  an  account  and  settlement  of  all  the  affairs  relating  to  the 
boat ;  and  that  a  proper  balance  being  determined  in  their  favor, 
they  may  have  judgment  therefor.    The  defendant  excepted  to 
this  petition.    The  exception  was  over-ruled  ;  the  court  proceeded 
to  try  the  case ;  and  judgment  was  finally  given  against  the  defend- 
ant.    It  appears  to  us  that  the  First  Judge  erred.     He  informs  us 
that  "  it  is  common  in  chancery,  for  a  suit  brought  with  one  in- 
tent, to  be  changed  into  a  suit  for  another  purpose,  after  evi- 
dence given.     If,  after  evidence,  it  should  appear  the  suit  ought 
to  be  bropght  at  law,  the  bill  would  of  course  be  dismissed  ;  but 
if  it  should  appear  that  chancery  was  the  proper  court,  although 
the  claim  is  of  a  different  nature,  the  court  would  allow  a  sup- 
plemental petition  to  be  filed  to  meet  the  case."     Our  courts  do 
not  proceed  according  to  the  chancery  practice,  especially  when 
it  is  opposed  to  the  textual  provisions  of  our  statute,  which  forbid 
a  plaintiff,  when  he  has  brought  a  suit  with  one  intent,  to  change 
it  into  one  for  another  purpose,  after  oi  before  evidence  given. 
Our  Code  of  Practice,  art.  419,  provides  that,  **  after  issue  joined 
the  plaintiff  may,  with  the  leave  of  the  court,  amend  his  original 
petition,  provided  the  amendment  does  not  alter  the  substance 
of  his  demand,  by  making  it  different  from  the  one  originally 
brought ;"  4  Mart.  N.  S.  1 37 ;  IG  La.  424.    Objections  were  made 
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to  the  change  of  the  action,  on  the  ground  that  the  defendant  was 
entitled  to  a  judgment  which  would  enable  him  to  recover  damages 
from  the  plaintiffs,  and  iheir  sureties,  on  the  attachment  bond  for 
the  wrongful  seizure  of  his  property,  and  to  protect  the  sureties  he 
had  given  for  its  release.  The  objections  appear  to  us  too  serious 
to  have  been  disposed  of  on  the  ground,  that  they  could  be  exam- 
ined in  suits  on  the  bond. 

It  is  therefore  ordered  that  the  judgment  be  annulled,  and  re- 
versed, and  that  there  be  judgment  for  the  defendant  as  in  case  of 
nonsuit;  the  plaintiffs  and  appellees  to  pay  the  costs  in  both 
courts. 

L.  C.  Duncan^  for  the  plaintiffs. 

P.  Anderson,  for  the  appellant, 


Odii«lb  D.  Rost  v.  Stbpbbv  Hbndbrson  and  others. 

No  right  of  action  c^p  accme  froiyi  a  rtiM  diaposition  ttiortit  camn.  C.  C,  1568^ 
1569. 

The  exceptions  made  by  arU.  344,  245,  and  346  of  the  third  title  of  the  third  book 
of  the  Code  of  1808,  to  the  rale  laid  down  in  art.  243  of  the  same  title  and  book, 
aa  to  the  proof  of  contracts  which  may  be  sppraised  in  money,  exceeding  ^rt  ban- 
dred  doll^  in  ▼•|ue,  are  virtually  ^pealed  by  the  Ci?ii  Code  of  1835.  Q.  C. 
2357. 

Apfb^l  from  the  Parish  Court  of  New  Orleans,  Maurian,  J. 

S^MON,  J.  This  appeal  is  taken  from  a  judgment  which  refu- 
ses to  allow  to  the  plaintiff  the  sum  of  sixty  thousand  dollars,  by 
ber  claimed  of  the  heirs  of  the  late  Stephen  Henderson,  as  being 
the  amount  of  a  verbal  disposition  causa  mortis,  or  request  in  ea> 
tremis,  iQade  and  expressed  by  Mrs.  Zelia  Elenore  Henderson,  in 
the  city  of  New  York,  a  few  days  and  immediately  before  her 
death,  and  which,  it  is  alleged,  her  surviving  husband  consented 
to  comply  with,  and  promised  to  pay,  thereby  contracting  the  civil 
obligation  towards  the  plaintiff,  to  pay  her  a  sum  of  money  which 
originally  he  was  only  naturally  and  morally  bound  for,  under  the 
verbal  disposition  or  request  of  his  late  wife. 


( 
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The  facts  established  by  the  record  are  these:     On  the  19th 
of  June,   1827,  Mrs.  Henderson  made  her  olographic  will,  in 
which  she  instituted  her  husband,  Stephen  Henderson,  her  sole 
and  only  testamentary  executor  and  heir  to  all  and  every  part  of 
her  estate.    The  will  was  written  by  her  in  the  English  language, 
although  her  maternal  language  was  French.      Sometime  in 
August,  1830,  she  went  to  New  York  :  but,  according  to  the  testi- 
mony of  a  respectable  witness,  intimate  with  the  family,  Mrs. 
Henderson  did  not  show  to  her  husband,  before  her  departure,  the 
same  friendship  that  she  bad  before,  and  the  witness  explains, 
that  ''it  was  during  the  whole  year  preceding  Mrs.  Henderson's 
departure  to  the  north,  that  he,  witness,  noticed  the  alienation  of 
her  sentiments  before  spoken  of."    The  friendship  between  Mrs. 
Henderson  and  the  plaintiff  was  very  great,  and  mutual ;  they 
were  sisters,  and  the  deceased  .had  no  children. 

Mrs.  Henderson  arrived  in  New  York  on  the  17th  of  August, 
1830,  and  was  placed  by  her  husband  under  the  charge  of  Robert 
Dyson,  one  of  his  friends,  who  had  been  written  to  to  that  effect, 
and  took  her  lodgings  at  the  American  Hotel,  where  she  died  on 
the  19th  of  September  following.    During  her  last  illness,  Mr. 
Dyson  used  to  see  her  very  often,  at  least  twice  every  day  from 
the  time  of  her  arrival  to  the  day  of  her  death,  and  he  had  always 
an  opportunity  of  conversing  with  her  fully  and  freely  at  every 
daily  visit.     She  conversed  with  him  freely  and  confidentially  on 
her  private  affairs.     She  frequently  spoke  of  her  sister,  and  mani- 
fested the  strongest  affection  for  her.     She  also  frequently  spoke 
of  a  will  she  had  made  in  favor  of  her  husband ;  she  said  that 
she  wished  to  annul  it,  in  order  that  she  might  make  another  leav- 
ing her  entire  property  to  her  sister.     Dyson  called,  on  two  seve- 
ral occasions,  on  Mr.  £.  Livingston,  who  was  then  in  New  York, 
to  get  him  to  wait  on  Mrs.  Henderson  for  the  purpose  of  drawing 
up  her  new  will.     Appointments  were  accordingly  made,  but  she 
deferred  them,  as  she  was  too  much  indisposed  to  bear  the  fatigue 
of  proceeding  to  the  business.     She  afterwards  deferred  it,  from 
time  to  time,  under  the  expectation  of  feeling  stronger,  but  never 
was  well  enough  to  proceed  with  the  preparation  of  a  new  will. 
Under  these  circumstances,  she  stated  to  the  witness,  tltat  she 
gave  then  to  her  sister  the  sum  of  $60,000 ;  that  she  wished  her 
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verbal  statement  to  that  effect  to  be  taken  for  ar^d  considered  as  a 
part  of  her  will;  that  she  wished  her  said  will  to  be  considered 
as  modiiied  in  that  respect,  so  that  her  sister  should  receive  the 
sum  of  $60,000 ;  and  she  then,  in  the  most  solemn  and  impress 
ive  anner,  called  on  Mr.  Dyson  to  promise,  on  behalf  of  Mr. 
Henderson,  that  the  said  sum  should  I'e  paid  over  by  him,  after 
her  death,  to  her  said  sister.  She  made  this  request  of  the  wit- 
ness several  titnes,  and  repeated  it  the  evening  previous  to  her 
death.  This  disposition  was  explicitly  and  repeatedly  declared 
by  her  to  the  witness,  to  be  a  modification  and  condition  of  her 
said  will  in  favor  of  her  husband ;  and  the  witness  addsnhat  he 
promised,  that  so  far  as  was  in  his  power,  her  reque&t  should 
be  complied  with,  and  he  assured  her  that  Mr.  Henderson  would 
perform  it. 

Stephen  Henderson  came  to  N^w  York  after  his  wife's  death, 
and,  on  being  apprised  by  Mr.  Dyson  of  the  dying  request  and 
last  disposition  of  the  deceased,  replied,  that  he  would  comply 
with  and  carry  out  the  wishes  of  his  deceased  wife  in  that  respect ; 
that  he  would  pay  over  to  the  plaintiff  the  sum  of  $60,000 ;  that 
he  considered  it  legally  and  morally  binding  upon  him  to  do  so  ; 
and  that  it  sJiould  be  complied  with  to  the  very  letter.  He  even 
went  so  far  as  to  say,  that  he  intended  that  the  plaintiff  and  her 
daughter  should  receive  the  whole  of  Mrs.  Henderson's  property 
and  more,  and  that  he  would  not  dispose  of  one  cent  of  it  in  any 
other  way. 

The  witness  further  testifies  that  he  saw  Mr.  Henderson  in  New 
York  again  in  1833,  and  asked  him  if  he  had  complied  with  his 
wife's  wishes  and  request,  as  regarded  her  bequest  and  legacy  to 
the  plaintiff.  He  replied  that  he  had  done  so  to  the  very  letter ; 
and  made  a  statement,  that  he  had  made  an  arrangement  for  the 
payment  to  said  plaintiff  of  the  sum  of  $60,000  at  a  future  time. 

No  communication  was  ever  made  to  the  plaintiff  or  her  hus- 
band by  the  witness,  in  relation  to  this  matter,  until  the  summer 
of  183S,  when  the  witness  accidentally  learned  that  the  plaintiff 
was  not  named  in  Mr.  Henderson's  will,  and  bad  received  nothing 
from  him.  No  one  was  present  at  any  of  the  repeated  conversa- 
tions which  were  had  between  Mr.  Dyson  and  Mrs.  Henderson ; 
nor  was  any  person  present,  or  witliin  hearing,  when  Stephen 
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Henderson  and  the  witness  conversed  in  relation  to  the  subject 
under  consideration. 

The  record  contains  also  the  testimony  of  Grimshaw,  whosays, 
that  he  was  iif  New  York  during  the  last  sickness  of  Mrs.  Hen* 
derson ;  that  she  was  anxious  to  have  the  professional  services  of 
Mr.  Livingston,  for  the  purpose  of  making  some  testamentary 
dispositions  ;  that  she  expressed  her  disposition  to  have  a  former 
will  annulled  or  changed  ;  that  the  disposition  by  her  expressed 
in  witness'  presence  was  to  have  a  new  will  made ;  and  that  her 
Intention  was  to  leave  her  property  to  her  brothers  and  sisters  in 
common.  , 

The  evidence  also  shows  that  Mrs.  Henderson  received  from 
her  father's  estate  about  $112,000;  that  her  husband^  as  univer- 
sal  legatee  of  his  wife,  took  possession  of  the  whole  of  her  estate 
under  the  will ;  and  that  the  amount  of  the  inventory  of  her  estate 
was  upwards  of  fourteen  hundred  thousand  dollars.  The  plain- 
tiff is  not  named  in  his  will,  except  in  relation  to  a  few  small  lega- 
cies. 

It  is  perfectly  clear  that  under  our  laws,  and  our  system  of  ju- 
risprudence, no  right  of  action  would  accrue  from  a  verbal  dispo- 
sition mortis  causa.  Art.  1563  of  the  Civil  Code  says,  positively, 
that  no  disposition  mortis  causa  shall  he  made  otherwise  than  by 
last  will  or  testament ;  and,  under  the  provisions  contained  in  the 
1569th  article,  that  "  ihe  custom  of  making  verbal  testaments, 
that  is  to  say>  resulting  from  the  mere  deposition  of  witnesses^ 
•'who  were  present  when  the  testator  made  known  to  them  his  will, 
without  his  having  committed  it  or  caused  it  to  be  committed  to 
writing,  is  abrogated,"  it  cannot  be  contested  that  such  verbal  dis- 
positions can  have  no  legal  effect.  In  the  case  of  Barrihre  v. 
Gladding* s  Executor^  17  La.  147,  we  held  that  the  amount  of  a 
note,  subscribed  by  the.  deceased,  and  shown  to  have  been  execu- 
ted as  a  mere  disposition  mortis  causa^  cannot  be  recovered  ;  a 
fortiori^  should  the  rule  apply  to  the  verbal  expression  of  what  the 
testator  wishes  to  be  done  after  his  death. 

But  it  has  been  strenuously  contended,  that  this  action  is  not 
based  upon  the  verbal  disposition  of  the  deceased  Mrs.  Hender- 
son, but  upon  the  subsequent  promise  on  the  part  of  the  heir  to 
pay  the  amount  of  the  verbal  legacy ;  that  although  the  verbal 
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disposition  is  stated  in  the  petition  to  have  been  the  origin  of  the 
obligation,  the  right  of  action  here  exercised  results  only  from  the 
contract  made  and  entered  into  by  Henderson,  after  the  death  of 
his  wife)  to  comply  with  her  wishes,  and  to  pay  to  tile  plaintiff  the 
sum  bequeathed  to  her  verbally  by  the  deceased.  This  has  been 
urged  with  a  great  deal  of  force  and  ability  by  the  plaintiff  ^s  coun- 
sel, whose  principal  position  was,  in  the  argument  of  this  cause, 
that  the  obligation  imposed  upon  the  heir  by  the  testatrix,  being 
only  a  moral  and  a  natural  one  in  its  origin,  became  subsequently 
legal  and  binding  upon  him,  by  his  positive  promise  to  execute  it 
[t  cannot,  in  our  opinion,  be  controverted,  that  the  obligation 
contracted  by  Henderson,  after  the  death  of  his  wife,  was,  in  its 
origin,  a  natural  one^  within  the  definitions  contained  in  the  first 
9Sid  fourth  paragraphs  of  the  1751  at  article  of  our  Civil  Code, 
which  says  :  1st.  *' Natural  obligations  are  such  as  the  law  has 
rendered  invalid  for  the  want  of  certain  forms^  or  for  some  reason 
of  general  policy,  but  which  are  not  in  themselves  immoral  or  un» 
just ;"  and  4th.  '*  There  is  also  a  natural  obligation  on  those  who 
inherit  an  estate,  either  under  a  will  or  by  legal  inheritance,  to 
execute  the  donations  or  other  dispositions  which  the  former  owner 
bad  made,  but  which  are  defective /or  want  of  form  only.^  Now, 
from  several  very  respectable  and  distinguished  authorities,  which 
we  have  had  occasion  to  examine  upon  this  subject,  and  among 
them  Toullier,  vol.  6,  No.  390,  who  says  :  *'  La  question  se  reduit 
a  savoir  si  une  obligation  naturelle  qu^on  veut  eteindre  peut  Stre 
la  cause  <Pune  nouvelle  obligation  civile  qu^on  veut  lui  substituer, 
Ory  oU  pourrait  etre  la  raison  d!en  douter  ?"  and  who  refers  to 
a  decision  of  the  court  of  cassation,  which  establishes  as  a  prin- 
ciple "  qu^une  cause  naturelle  est  svffisante  pour  la  validite  des 
actes ;"  we  are  not  prepared  to  say,  that  the  present  action  should 
be  denied  to  the  plaintiff,  as  arising  from  the  subsequent  promise 
or  obligation  contracted  towards  her  by  Henderson,  and  that, 
viewed  in  this  light,  she  should  not  be  entitled  to  recover.  In- 
deed, the  weight  of  the  authorities  appears  to  be  on  her  side  of 
the  question,  and  her  action  would  perhaps  be  successful,  (Sirey, 
an.  1811,  p.  323.  lb.  an.  1827,  part  1,  p.  139,)  if,  in  the  words  of 
Toullier,  Vol.  6,  No.  187,  "  la  preuve  de  Cobligation  estfaite  de  la 
maniere  re^ue  par  le  droit  civilJ"    The  question  then  occurs  in 
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this  case,  has  the  obligation  alleged  to  bave  been  contracted  by 
Stephen  Henderson,  been  legally,  and  sufficiently  established  ? 
If  not,  this  is  an  insuperable  barrier  to  the  plaintiff's  right  of  re- 
covery, however  satisfactory  the  evidence  may  have  been  with 
regard  to  the  existence  of  the  verbal  disposition. 

The  promise  alleged  to  have  been  made  by  the  deceased's  hus- 
band, after  her  death,  is  only  proven  by  one  witness^  by  Mr.  Dy- 
son, who  states  it  in  his  testimony,  as  fully  and  as  positively  as  it 
is  possible  to  be.  The  facts,  however,  are  not  supported  by  any 
corroborating  circumstances,  and  under  art.  2257,  of  the  Civil 
Code,  all  agreements  relative  to  personal  property,  and  all  con- 
tracts for  the  payment  of  money,  where  the  value  exceeds  five 
hundred  dollars,  which  are  not  reduced  to  writing,  must  be  proved 
at  least  by  one  credible  witness,  and  other  corroborating  circum- 
stances. It  has  been  ingeniously  argued,  that  this  article  does 
not  exclude  the  idea  of  one  witness  being  sufficient,  when  ac- 
cording to  arts.  243,  244,  245,  246,  page  810,  of  the  Civil  Code 
of  180S,  the  case  comes  within  one  of  the  exceptions  therein 
pointed  out,  and  particularly  when  the  creditor  has  been  unable 
to  procure  a  literal  proof  of  the  obligation.  We  cannot  adhere 
to  such  a  proposition.  Corroborating  circumstances  are  now  re 
quired  in  all  cases ;  and  as  this  court  said  in  a  case  reported  5 
La.  268,  the  exceptions  made  in  the  Code  of  1S08,  by  which  con- 
tracts above  five  hundred  dollars,  might  be  proved  by  a  single  cre- 
dible witness,  not  having  been  introduced  into  the  present  Code, 
are  virtually  repealed ;  and  the  testimony  of  one  witness  alone 
does  not  suffice  to  establish  such  contracts,  without  proof  of  cor- 
roborating circumstances.  In  vain  has  it  been  insisted,  that  the 
fact  of  the  verbal  legacy  has  been  shown  by  the  testimony  of  Mr. 
Dyson,  and  other  circumstances  going  to  corroborate  it.  This  is 
clearly  insufficient,  as  the  action  being  founded  upon  a  subse- 
quent verbal  promise  to  execute  the  disposition,  and  to  pay  the 
amount  of  the  legacy,  it  is  obvious,  that  this  new  obligation  can- 
not be  enforced,  unless  it  is  proven  according  to  law.  This,  in 
our  opinion,  the  plaintiff  has  failed  to  do. 

We  think  the  inferior  Judge  has  come  to  a  correct  conclusion 
on  the  insufficiency  of  the  evidence ;  but  his  judgment  should  only 
have  been  one  of  nonsuit. 
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It  is  therefore  ordered  and  decreed,  that  the  judgment  of  the 
Parish  Court  be  afi&rmed  so  as  to  have  only  the  effect  of  a  non- 
suit,  with  costs  in  the  lower  court,  those  in  this  court  to  be  borne 
by  the  appellees. 

Etistisy  for  the  appellant. 

E.  BriggSy,  F.  Grimay  Roselius  and  Grymes^  for  the  de- 
fendants.* 


*Eustis,  for  a  re-hearing.  This  aotion  is  founded  on  the  facts  disclosed  la 
the  testimony  of  Mr.  Djson — the  strong  wish  of  Mrs.  Henderson  in  her  last 
illness  to  alter  the  will  which  she  had  made  in  New  Orleans ;  her  repeated  de- 
clarations of  sach  a  wish ;  the  circumstances  under  which  her  last  request  was 
made,  and  her  will  led  unchanged  ;  her  dying  request,  that  her  sister  should  re- 
ceive from  her  estate  the  sum  of  $60,000 ;  her  insisting  on  her  husband*s 
agent  promising  in  the  most  solemn  manner,  that  this  last  injunction  should 
be  complied  with  by  her  husband ;  the  assurance  of  the  agent  that  this  promise 
should  be  sacredly  observed  ;  her  death  under  the  conviction  produced  by  this 
assurance ;  the  communication  of  these  facts  to  Mr.  Henderson ;  his  implied 
ratification  of  all  that  Dyson  had  done,  and  his  taking  the  estate  of  his  wife 
under  her  wilU  as  her  sole  and  universal  heir  : — these  facts  taken  together 
created  on  the  part  of  Mr.  Henderson  an  obligation  to  pay  to  his  wife^s  sister 
the  amount,  which  affection  in  its  last  moments  had  devoted  to  her  benefit ; 
and  if  there  be  in  the  whole  catalogue  of  human  obligations  one  whieh  the  eye 
of  justice  ought  to  rest  on  with  favor,  it  is  surely  this.  A  breach  of  it,  not  only 
wrongs  the  living,  but  defrauds  the  dead. 

This  statement  does  not  contain  the  whole  strength  of  our  case.  Far  from 
it.  But  it  is  proposed,  first,  to  consider  the  questions  growing  out  of  that  state 
of  facts  alone. 

I.  The  law  immediately  applicable  to  the  case,  as  to  the  binding  force  and 
effect  of  a  request  and  promise  like  those  in  evidence  is  well  settled.  If  pro- 
mises like  this  were  not  binding,  the  party  w^ould  be  enabled  to  accomplish  a 
fraud,  which  the  law  in  every  case  will  hold  itself  competent  to  reach,  and  to 
prevent  its  effects.  The  testator  is  induced  to  maintain  his  testament  on  a 
promise,  that. certain  wishes  which  are  dear  to  him  shall  be  complied  with, 
provisions  for  an  old  and  faithful  servant,  a  friend,  a  relative,  and  dies  under 
the  conviction,  that  his  wishes  will  be  fulfilled.  Shall  the  heir  take  the  whole 
estate,  and  exempt  himseh"  from  these  charges,  and  thus  thwart  the  intentions 
of  his  benefactor  ? 

The  law  on  the  contrary  will  compel  the  heir  to  be  just,  and  prevent  him 
from  accomplishing  what  would  be  considered  by  all  laws  as  a  fraud.  Powell 
on  Devises,  696,  et  seq,^  contains  several  cases  in  which  this  principle  is  carried 
out. 
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"If  a  man,  having  made  his  will,  and  his  son  executor,  had  said  when  he 
was  dying,  that  he  had  a  mind  to  hare  his  wife  executrix,  and  the  son  had 
said :  Don't  troable  yourself  to  alter  the  will,  for  I  will  let  her  have  the  sur- 
plas,  and  act  as  executrix,  the  Coart  of  Chancery  would  decree  it  accord- 
ingly." The  ground  on  which  the  learned  author  states  that  these  requests 
are  enforced,  is  not  that  of  a  trust,  but  of  a  fraud. 

In  the  Supreme  Court  of  PennsyNania,  the  subject  has  received  a  very  tho- 
rough investigation.  It  was  there  determined,  that  if  a  testator  make  a  devise, 
under  a  promise  on  the  part  of  a  devisee,  that  it  should  be  applied  to  the  benefit  of 
another,  a  trust  is  thereby  created  which  may  be  established  by  parol,  and  this 
is  not  contrary  to  the  statute  of  wills.     Hoge  v.  Hoge^  1  Watts,  215. 

The  English  cases  are  carefully  reviewed  and  confirmed,  in  the  opinion 
given  by  the  Chief  Justice,  and  some  of  them  are  so  similar  to  this  case,  that 
it  is  thought  worth  while  to  cite  them. 

Harris  v.  Howell,  Gilbert's  Eq.  Rep.  11.  "A  testator  who  had  devised 
aU  his  land  to  his  nephew,  desired  his  heir  at  law  not  to  disturb  him  in  the  pos- 
session of  certain  aAer  purchased  lands,  and  it  was  so  held." 

Chamberlaine  v.  Chamberlaine,  3  Freeman,  34.  This  is  very  strong  in  sup- 
port of  the  principle.  "  A  testator  having  settled  lands  on  his  son  for  life,  and 
having  discourse  about  altering  his  will  for  fear  there  should  not  be  enough  to 
pay  certain  legacies  to  his  daughter,  was  told  by  his  son,  that  he  would  pay 
them  if  the  assets  were  deficient,  and  it  was  held,  that  having  suffered  his  fa- 
ther to  die  in  peace,  on  a  promise  which  had  prevented  him  from  altering  his 
wUl,  he  should  pay  them  himself;  the  Chancellor  remarking  that  it  was  the 
constant  practice  of  the  court  to  make  decrees  on  such  promises." 

Oldhouse  v.  Litchfield,  2  Vernon,  506.  "  Lands  were  charged  with  an 
annuity,  on  proof  that  the  testator  was  prevented  from  charging  them  in  his 
will  by  a  promise  of  payment  by  the  devisee." 

Thynn  v.  Thynn,  1  Vernon,  296.  "  A  son  induced  his  mother,  by  promising 
to  be  a  trustee  for  her  use,  to  prevail  on  her  husband  to  make  a  new  will,  and 
appoint  him  executor  in  her  stead,  and  he  was  so  decreed." 

Reach  V.  Kennegal,  1  Vesey,  122.  An  executor  and  residuary  legatee 
promised  to  pay  a  legacy  not  in  the  will,  and  was  decreed  to  pay  it  oat  of  the 
assets.  Lord  Hardwicke,  in  that  case  admits,  that  the  rule  of  law  and  of  the 
court,  strengthened  by  the  statute,  is,  that  all  legacies  must  be  vmtten  in  the 
will,  and  that  all  the  arguments  against  breaking  in  upon  wills  by  parol  proof 
were  well  founded.  But,  notwithstanding,  that  the  court  had  adhered  to  the 
principle,  wherever  a  case  is  infected  with  fraud,  the  court  will  not  suffer  the 
statute  to  protect  it  so  that  any  one  shall  run  away  with  a  benefit  not  intended. 

In  the  Pennsylvania  case,  Hoge  v.  Hoge,  the  Chief  Justice  lays  down  as  a 
rule,  that  a  participation  in  the  benefits  of  a  fraud,  having  knowledge  of  its  ex- 
istence, or  leaving  the  means  of  knowledge  unimproved,  would  implicate  the 
party  as  a  confederate,  and  whether  as  an  active  or  passive  one  would  be  im- 
material to  the  question.     1  Maddock's  Chancery,  266.     Hovenden,  an  author 
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who  treats  on  the  remedial  jarisdiction  of  the  Court  of  Chancery  in  matters  of 
fraud,  lays  down  the  rule  as  established  by  uniform  decisions  of  that  court. 
''  Should  an  heir  or  personal  representative,  whose  interests  would  be  af- 
fected by  the  regular  insertion  of  a  bequest  in  a  will,  induce  the  testator  to  omit 
making  a  formal  provision  for  an  intended  object  of  his  bounty,  by  assurances 
that  the  testator^s  wishes  should  be  as  fully  executed  as  if  the  bequest  were 
formally  made,  this  promise  and  undertaking  will  raise  a  trust,  which,  though 
not  available  at  common  law,  will  be  enforced  in  equity  on  the  ground  of  fraud  ; 
and  such  an  engagement  may  be  entered  into  not  only  by  words,  but  by  silent 
assent  to  such  a  proposed  undertaking."  3  Yesey  Si  Beames,  3ft2.  11 
Vesey,  638.  9  Id.  519.  3  Id.  154.  2  Freeman,  34  and  285.  4  Yesey,  10. 
18  Yesey,  475.  These  rules  which  have  been  found  necessary,  in  the  prac- 
tical jurisprudence  of  England  for  the  prevention  of  fraud,  are  they  or  not  in 
accordance  with  the  principles  of  our  own  laws  1  Before  this  question  is  ex- 
amined one  or  two  matters  must  not  be  overlooked. 

The  statutes  in  England  and  in  Pennsylvania,  requiring  all  devises  of  land 
and  tenements  to  be  in  writing,  to  be  signed  by  the  testator,  and  subscribed  by 
witnesses,  and  the  laws  concerning  the  admissibility  of  parol  evidence,  are  as 
rigorous  as  any  of  the  provisions  of  our  laws  on  the  subject  of  testaments.  2 
Blaek.  Com.  376. 

Il  is  true,  that  in  the  English  law  verbal  legacies,  if  made  under  certain 
circumstances,  and  proved  in  a  certain  way,  may  be  valid.  But  in  all  the  cases 
cited  the  verbal  request  has  been  enforced,  not  on  the  ground  of  its  being 
valid,  as  a  naked  testamentary  disposition  complete  in  point  of  form,  but  as 
a  condition,  intended  for  the  benefit  of  another,  with  which  the  devise  stands 
charged,  and  which  justice  requires  should  be  enforced,  notwithstanding  the 
defective  form  in  which  it  appears.    Civil  Code,  art.  1569. 

It  is  true,  that  the  usage  of  making  verbal  wills,  formerly  existing  in  this 
country,  is  abolished ;  but  by  our  laws  the  vice  of  fraud  destroys  the  validity  of 
all  obligations,  of  all  acts  which  it  infects ;  and  a  testamentary  disposition, 
made  like  this  universal  institution  in  favor  of  the  husband,  lacks  one  essential 
requisite  of  a  will,  the  intention  of  the  testatrix.  It  would  be  going  too  far  to 
say,  that  courts  of  jtutice  would  not  provide  relief  in  cases  of  this  kind. 
There  may  be  difficuhies  in  getting  at  the  facts ;  there  may  be  technical  rules 
which  exclude  evidence  of  a  particular  kind  ;  but  wherever  the  facts  of  a  case 
like  this  are  before  a  court,  with  sufficient  legal  evidence  of  them  to  satisfy 
beyond  a  reasonable  doubt  the  judges  of  their  existence,  it  seems  to  be  scarcely 
reasonable  to  suppose,  that  the  court  can  withhold  the  exercise  of  iu  powers 
in  carrying  out  the  will  of  the  testator,  and  of  preventing  the  recipient  of  the 
favor  from  setting  at  naught  the  very  condition  on  which  it  was  bestowed. 

It  is  undoubtedly  the  duty  of  the  court  to  carry  into  effect  the  provisions  of 
our  code  in  relation  to  the  form  of  testaments ;  but  is  it  not  equally  incumbent 
on  it  to  prevent  fraud  and  deception  from  receiving  the  fruits  of  their  works? 
Are  not  good  faith,  truth,  and  equity  as  imperative  in  our  laws,  as  the  regula- 
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tions  concerning  the  form  of  wills.  Mquitas  in  omnibus ^maxime  injure  spec- 
tanda  est.  This  is  an  axiom,  a  leading  principle  of  the  civil  law,  a  system 
which  has  governed  nearly  the  whole  of  Christendom  for  ages,  from  the  fact 
alone  of  its  conformity  to  the  eternal  principles  of  justice. 

Here  we  find  the  oqnitable  provisions  of  oor  code  concerning  quasi  con" 
tracts. 

The  lawfal  and  voluntary  acts  of  man,  from  which  an  obligation  results,  are 
as  binding  as  any  express  and  formal  contract.  Civil  Code,  arts.  2272,  2273, 
2293. 

These  obligations  have  their  foundation  in  the  power  of  the  law  f  legis  virtus 
estf  imperare,  vetarct  permittere^  punire.  This  law  is  but  an  exponent  of  the 
principle.  ^^Jure  natura  aquum  est  neminem  cum  alterius  detrimento fieri 
locupletioremy 

"  Vous  etes'vous  enrichiy  avez-vous  profite  par  voire  fait,  ou,  par  celui 
d^un  tierSf  aux  depens  d'une  autre  personne  sans  que  celle-d  ait  eu  la  vonlonte 
de  vous  gratifier  t  Vous  etes  engage^  vaus  etes  oblige,  et,  si  vous  Vete^,  Uy  a 
droit  acquis  a  celui  aux  depens  de  qui  vous  vous  etes  enrichi.  Plus  de  dif- 
ficultes  sur  le  poini  de  V engagement  ou  de  Pobligation.^^  1 1  Toullier,  No.  20. 
On  this  subject  great  controversies  have  been  entertained  among  the  learned. 
They  are  reviewed  by  Toullier,  who  states  the  rule  with  his  usual  compre- 
hensiveness and  precision.  Vide  also  Merlin,  Rep.  de  Jurisprudence,  verbo, 
quasi  contract* 

There  is  no  word  in  the  English  law  which  strictly  corresponds  with  the  word 
quasi  contract ;  but  the  class  of  cases  is  provided  with  remedies  as  efficient  as  un- 
der our  laws.  The  courts  of  equity  prevent  frauds  from  being  accomplished,  and 
courts  of  law  imply  an  assumpsit  or  promise  whenever  good  faith  and  honesty 
require  it  to  be  made,  which  will  give  parties  full  relief  in  all  cases  of  quasi 
contracts. 

The  question  concerning  the  admissibility  of  parol  evidence  to  establish  the 
facts  which  occurred  at  the  bed-side  of  the  deceased,  and  her  declarations, 
cannot  be  raised,  for  no  objection  was  made  to  the  admissibility  of  parol  evi- 
dence at  the  trial.  No  •bill  of  exceptions  was  taken.  The  evidence  is  before 
the  court,  and  the  case  must  stand  or  fall  by  the  weight  of  it.  If  parol  evi- 
dence in  regard  to  immoveable  property  be  admitted  without  objection  in  the 
inferior  court,  it  cannot  be  objected  to  on  the  appeal.  Babineau  v.  Cormier^ 
1  Mart.  N.  S.  456.  Our  own  code  provides  by  an  express  article,  (1842,)/<7r 
the  mode  in  which  fraud  must  be  proved  ;  that  is,  it  provides,  that  it  may  be 
proved  by  any  means  which  can  be  reasonably  pre> supposed.  It  may  be 
proved  by  simple  presumptions,  by  legal  presumptions,  and  by  other  evidence. 
The  maxim,  that  fraud  is  not  to  be  presumed,  means  no  more  than  that  it  is 
not  to  be  imputed  without  legal  evidence. 

To  provide  by  law,  that  fraud  should  only  be  proved  in  a  certain  way, 
would  be  to  establish,  that  it  should  not  be  proved  at  all. 

It  is  sometimes  supposed  that  there  is  something  peculiar  to  the  chancery 
system  of  England,  which  renders  it  inapplicable  under  our  jurisprudence. 
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That  the  machinery  by  which  a  court  of  equity  operates,  is  diflTerent  from 
that  by  which  our  laws  are  administered,  may  be  true,  though  the  great  differ* 
ence  is  not  so  material  as  often  imagined ;  but  the  principles  upon  which  the 
two  systems  rest  are  identical.  The  equity  system  is  professedly  based  upon 
the  same  laws  as  our  own.  The  writings  of  Civilians  are  guides  for  the  Chan- 
cellors, in  all  matters  not  purely  arbitrary. 

The  Praetors  of  Rome  held  the  first  courts  of  equity  of  which  we  have  any 
account.  Their  province  was  juvare,  supplere,  interpretare,  mittigare,yt<« 
civiie  rum  mutare  vel  toUere.  Dig.  lib.  1.  tit.  1.  7.  Co.  Litt.  34.  b.  In  the 
writers  of  the  civil  law  much  matter  may  be  found  concerning  legacies  and 
testaments ;  and  the  principles  before  stated,  although  perhaps  not  acknowledg- 
ed in  so  many  words,  are  nevertheless  recognized  in  reality  and  in  practical 
application.  1  Poujol  on  Test.  Don.  134,  178.  2  Id.  353.  1  GuUhou  on 
Donations,  No.  221. 

Article  1479,  of  our  code,  purports  to  have  extinguished  many  of  the  causes 
for  which  it  is  assumed  that  testaments  might  have  been  annulled  under  the 
civil  law.  Without  this  article,  the  motives  of  hatred  and  anger,  or  the  facts 
of  suggestion,  or  captation,  would  not  be  held  sufficient  in  the  present  state  of 
opinion  to  invalidate  a  will.  The  article  quoted  was  proposed  in  the  profet  of 
the  Napoleon  code,  and  after  deliberation  rejf^cted  by  the  Council  of  State ; 
but  even  in  France,  no  testamentary  disposition  could  be  avoided  unless  the 
facts  alleged  in  avoidance  of  it  amounted  to  what  is  technically  considered 
as  fraud  in  equity.  5  Touliier,  663,  No.  714.  Comdeliste,  Traits  de  Dona- 
tions, p.  84,  ^  16. 

Quant  a  la  stiggestion  et  i  la  captation  eUes  sont  encore  chez  nous  une  cause 
de  nuUite ;  mais  sevlement  quand  le  dol  et  les  menees  artificielles  s*y  rtunissent^ 
(Furgole,  Testam.ch.  5.  ^  3.  No.  26  a  47.  Grenier,No.  143.  Merlin.  Rep. 
Verbo  Suggestion)  parce  que,  sans  ces  fraudes^  le  testateur  aurait  aulrement 
dispose,  ou  laisse  regler  sa  succession  par  la  loi  commune. 

Suggestion  and  captation  from  a  third  person  for  the  benefit  of  a  legatee  is 
sufiicient.  26  Sirey,  1st  part,  page  10.  Celui  qui  se  croit  Vobjet  i*un  legs  secret^ 
peut  le  prouver.  23  Sirey,  2d  part,  page  78.  It  would  not  be  reasonable  to 
suppose  that  article  1479  was  intended  to  reach  cases  of  fraud — that  in  other 
words  it  was  intended  to  give  validity  to  testamentary  dispositions  which  should 
have  any  of  the  radical  vices  of  error,  fraud,  or  violence,  which  in  law  invali- 
date all  obligations,  all  donations,  all  acts. 

The  explanation  of  the  article  is  very  obvious.  Many  of  the  old  writers 
on  donations  maintained,  that  simple  suggestion  was  a  cause  of  nullity  of 
testamentary  dispositions.  This  idea  was  founded  on  a  text  of  the  Roman  Law, 
Dig.  lib.  11,  tit.  2,  De  servo  corrupto. 

The  error  of  this  doctrine  is  shown  by  Furgole,  loco  citato,  and  Merlin,  loc, 
cit,  adopts  his  conclusions.  A  sound  interpretation  will  confine  the  operation 
of  the  article  to  the  objects  mentioned,  and  consider  it  as  declaratory  of  the 
law  and  as  fixing  its  doctrine,  and  not  as  creating  an  innovation  in  jurispm- 
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deDoe.  No  evidence  can,  or  ought  to  be  received,  of  simple  suggestion  or  cap- 
tation, or  of  anger,  hatred,  caprice  of  temper,  or  any  infirmity,  unless  it  should 
affect  the  reason  in  the  pne  case  so  as  to  render  the  will  uncertain,  and  in  the 
other,  unless  the  suggestion  or  captation  should  amount  to  fraud. 

The  evidence  of  the  suggestion  and  captation,  which  prevented  the  testa- 
trix from  changing  her  will,  was  admitted  without  opposition,  and  must  have 
its  legal  effect.  Art.  1479.  provides  that  proof  is  not  admitud  of  testamentary 
dispositions  having  been  made  through  suggestion  or  captation,  but  parties  may 
waive  the  right  they  have  to  object  to  such  evidence .  Civil  Code,  art.  1767. 
Thus  although  art.  2415  has  provided  in  the  same  words  that  all  verbal  sales  of 
immoveables  shall  be  null,  as  well  for  third  persons,  as  for  the  contracting  parties, 
and  that  testimonial  proof  of  them  shall  not  be  admitted,  the  Supreme  Court 
have  decided  that  parol  evidence,  if  not  objected  to,  is  valid  to  prove  those 
sales.  Strawbridge  ▼.  Warfield,  4  La.  22.  The  allegations  of  suggestion  and 
fraud  are  sufficiently  explicit  in  the  pleadings,  and  are  proved  by  evidence  to 
the  introduction  of  which  no  objection  was  made.  It  does  not  matter  whether 
a  fact  is  put  at  issue,  provided  it  is  established  by  evidence.  McMicken  y. 
Brown^  6  Mart.  N.  S.  85.  If  a  party  mistake  his  rights  in  the  pleadings,  but 
proves  them  by  evidence  not  objected  to,  the  defect  is  cured.  Bryan  and  wife 
T.  Morris^  11  Mart.  26.  Canfield  and  others  ▼.  McLaughlin,  9  Mart.  326. 
Flogny  T.  Adams,  1 1  Mart.  547. 

II.  But  did  Henderson  himself  make  a  promise  to  the  deceased,  to  pay  the 
plaintiff  any  sum  of  money  ?  There  is  no  evidence  that  he  did ;  but  Dyson 
made  the  promise  for  him.  "  She  then  in  the  most  solemn  and  impressive 
manner  called  on  me  to  promise  on  behalf  of  Mr.  Henderson,  her  late  husband, 
that  the  said  sum  of  sixty  thousand  dollars  should  be  paid  over  by  him  after  her 
death  to  her  said  sister.  She  made  the  request  of  me  several  times  during 
the  few  days  preceding  her  death,  and  repeated  it,  I  think,  the  evening  pre- 
vious to  her  death.  I  promised  her  that  so  far  as  it  was  io  my  power  her  request 
should  be  complied  with,  and  assured  her  that  Mr.  Henderson  would  perform 
this  her  last  request." 

What  authority  had  Dyson  to  promise  for  Henderson  ?  No  express  author- 
ity. The  only  right  he  had  to  open  his  lips  on  the  subject  grew  out  of  his  re- 
lations with  Henderson  which  his  testimony  will  explain. 

Dyson  became  acquainted  with  Henderson  in  1816,  in  New  Orleans.  Ha 
resided  here  for  several  years,  and  while  here  saw  Henderson  very  frequently 
and  intimately,  and  was  on  the  most  friendly  and  confidential  footing  with  him. 
He  transacted  his  business  in  New  York  from  1821  until  his  death.  Hender- 
son went  to  New  York  frequently  during  that  period,  and  when  there  was 
familiarly  at  Dyson's  house,  advised  with  him  confidentially  as  to  his  business 
affairs,  his  personal  affairs,  and  his  family  affairs. 

Dyson  of  course  was  acquainted  with  Mrs.  Henderson,  and  under  his  charge 
during  her  last  illness  was  she  placed  by  her  husband.  Her  reason  was  un- 
clouded np  to  the  time  of  her  death,  and  eveiy  fact  stated  by  Dyson  in  relation 
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to  the  matter  in  controverBj  is  precisely  that  which  would  have  occurred  under 
similar  circumstances. 

DysoD^s  testimony  is  uncontradicted  in  every  particular.  It  is  hased  upon 
written  memorandums  made  at  the  time.  He  refers  to  his  letter  book  of  Aug. 
17th,  1830,  to  a  letter  to  Mr.  Henderson,  announcing  the  arrival  of  his 
wife. 

Mrs.  Henderson  died  on  the  19th  of  Sept.  Dyson  says  in  answer  to  a  cross 
interrogatory,  "  I  find  on  referring  to  my  letter  book  that  in  a  letter  which  I 
wrote  to  Mr.  Henderson  on  the  23d  of  Sept.,  1830,  being  three  days  after  the 
death  of  Mrs.  Henderson,  I  wrote  to  him  in  reference  to  Mrs.  Henderson^s 
wishes  and  donations  (of  which  I  have  before  given  the  details  in  my  answers 
to  the  interrogatories,)  in  these  words,  *'  I  have  something  to  communicate 
touching  the  desire  of  Mrs.  Henderson,  which  I  shall  withhold  until/ «€e  or 
hear  from  youJ*^  If  there  was  anything  in  the  testimony  of  this  witness 
which  was  not  strictly  true,  it  could  easily  have  been  impugned.  The  parties 
defendant  could  have  called  for  his  book,  or  had  it  examined  by  a  disinterested 
person.  The  testimony  was  on  file  for  months  before  the  trial.  The  executors 
having  the  papers  of  the  deceased,  and  the  heirs,  having  access  to  them  at  all 
times,  could  have  disproved  by  Dyson^s  own  letters  (which  they  must  he  sup- 
posed, in  the  absence  of  any  proof  to  the  contrary,  to  have,)  any  fact  of  agency 
if  it  did  not  exist,  which  Dyson's  testimony  tends  to  establish. 

His  agency,  his  intimacy  with  Henderson,  and  the  confidence  reposed  in 
him  by  Henderson,  are  proved  by  the  fact  of  his  wife  being  committed  to  his 
charge.  To  whom  but  a  person  enjoying  in  the  highest  degree  the  friendship 
and  confidence  of  the  husband,  could  a  lady  be  committed,  in  her  last  iUnessy 
in  a  strange  place  t 

Grimshaw's  testimony  as  to  the  desire  of  Mrs.  H.  to  change  her  New  Or- 
leans will,  and  as  to  Dyson's  intimacy,  and  his  being  what  he  represents  him- 
self to  be  in  relation  to  the  parties,  coupled  with  what  has  been  before  recited, 
renders  the  testimony  of  Dyson  impregnable,  and  amounting  to  full  proof  in 
any  court  of  justice. 

Mr.  Henderson  went  to  New  York  after  the  death  of  his  wife,  and  returned 
bringing  with  him,  as  Dyson  believes,  the  mulatto  servant  of  his  deceased  wife, 
who  was  the  only  person  present  at  the  scene  in  the  bed  chamber  of  the  deoeas- 
ed,  to  which  Dyson  attests. 

Dyson  saw  Mr.  Henderson  a  few  hours  after  his  arrival  in  New  York,  and 
communicated  to  him  the  request  and  injunction  of  his  deceased  wife  in  fovor 
of  her  sister,  and  his  own  promise  in  relation  to  it.  Mr.  Henderson  then  pro- 
mised to  comply  with  it  to  the  very  Utter,  and  considered  himself  nu>rally  and 
legally  bound  so  to  do.  Words  cannot  be  more  formal  and  positive  than  those 
used  by  him  on  the  occasion.  These  are  all  the  facts  which  it  is  now  material 
to  consider  in  this  part  of  the  argument. 

If  the  promise  be  considered  as  having  been  made  by  Henderson  himself, 
can  there  be  a  doubt  of  the  plaintiffs  right  to  take  advantage  of  it  ?    Is  not  the 
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ootlsidtsration  sufficient  ?  Is  not  the  iojalictioD  to  carry  into  effect  what  was 
literally  the  last  wish  of  his  wife^  creative  of  an  obligation  of  a  most  sacred 
character  on  his  part  ?  The  promise  was  made  to  the  deceased  by  Dyson ^ 
hot  ratified  and  confirmed  by  Henderson,  on  receiving  the  consideration. 

This  is  an  equitable  action  which  oar  code  recognizes,  Code  of  Practice,  art 
35.  The  action  arises  from  eqnity,  in  favor  of  a  third  person  not  a  party  to 
the  contract.  Thus  if  one  stipulates  in  a  contract  with  another,  that  this  per- 
son shall  pay  a  certain  sum  of  money  or  give  a  certain  thing  to  a  third  per-^ 
son,  this  gives  an  action  to  the  third  person  to  enforce  the  execution  of  the 
stipulation.  Civil  Code,  art.  1884.  Code  of  1808,  362.  2  xM artin,  N.  S.  672, 
Dachamp  v.  Nicholson.  Equity  will  never  permit  a  party  to  enjoy  a  benefit, 
without  complying  with  the  conditions  imposed  with  it.    Hovenden,  274. 

There  is  a  further  corroboration  of  this  promise,  on  the  part  of  Henderson^ 
In  the  summer  of  1833,  he  again  went  to  New  York.  His  friend  Dyson  of 
course,  asked  him  if  he  had  complied  with  the  request  of  his  late  wife  in  favor 
of  her  sister.  Henderson  replied,  '*  that  he  had  done  so  to  the  very  letter." 
He  stated  *'  that  be  had  made  an  arrangement  for  the  payment  to  the  plaintiflf 
of  the  sum  o^  sixty  thousand  dollars,  at  a  future  timey  Dyson  adds,  "  I  do 
not  think  he  specified  the  time  when  he  was  to  pay  it." 

It  is  obvious,  that  Henderson  never  pretended  in  his  lifetime  that  he  paid 
the  plaintiff  this  amount.  In  this  conversation  it  is  clear,  taking  the  whole 
together,  that  he  considered  the  arrangmnent  to  pay  the  amount  at  a  future 
time,  as  a  compliance  with  the  promise  made  by  Dyson  and  himself.  Will  not 
this  arrangement  support  an  action  for  the  amount  ?  What  is  it  but  an  acknow- 
ledgment of  the  obligation,  and  a  promise  to  pay  the  amount  due.  Had  the 
money  ever  been  paid,  or  the  obligation  satisfied,  the  fact  would  have  appeared 
by  the  papers  of  the  late  Mr.  Henderson,  and  would  have  been  pleaded  for- 
mally, as  it  ought  to  have  been. 

As  the  matter  now  stands  on  the  evidence,  the  obligation  is  unperformed  on 
the  part  of  Henderson  or  the  defendants. 

in.  Did  the  promise  of  Heoderson-^that  is  of  Dyson — produce  such  an  ef-' 
feet  on  the  mind  of  the  testator  as  to  render  it  obligatory  1 

That  Mrs.  Henderson  wished  to  alter  her  will  while  she  was  01  in  New  York, 
is  proved  beyond  contestation  by  the  testimony  of  Griroshaw  in  corroboration 
of  that  of  Dyson,  and  is  rendered  probable  by  the  testimony  of  liC  Breton, 
another  witness. 

Did  she  not  die  in  peace,  under  the  promise  of  Dyson,  which  prevented  her 
from  altering  her  New  Orleans  will  t  Chamberlayne's  case^  2  Freeman, 
34.  She  desired  to  alter  her  will.  She  told  Grimshaw  that  she  desired 
to  benefit  her  brothers  and  sisters.  Probably  she  did  at  that  time ;  but 
the  project  of  the  will  appears  to  have  been  given  up  on  the  assurance  of 
Dyson  of  a  compliance  with  the  request,  upon  which  she  finally  settled,  in 
favor  of  her  sister  alone. 

Vol.  IV.  61 
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Let  us  suppose,  that  instead  of  promising  as  he  did  on  behalf  of  Mr.  Hender^- 
son,  he  had  candidly  told  her  that  he  could  make  no  promise  for  himself  or  Hen- 
derson, who  can  say  that  she  would  not  have  altered  her  will  ? 

It  is  in  vain  to  say,  that  there  was  no  time  to  accomplish  this.  No  one  can 
tell  the  effect  of  such  a  declaration  on  the  mind  of  the  deceased.  The  body 
and  the  intellect  might  have  been  roused  to  new  action ;  an  effort  might  have 
been  made  ;  new  counsel  might  have  been  had ;  and  her  last  wishes  might  hare 
been  put  in  a  form  which  would  have  ensured  their  execution. 

The  future  actions  of  persons  laboring  under  disease  are  always  uncertain, 
and  subject  entirely  to  conjecture.  The  test  of  the  validity  of  obligations  of  this 
kind  is  this.  Did,  or  did  not  the  deceased  die  under  the  firm  belief  that  her  wishes 
and  requests  would  be  realized,  and  was  this  belief  produced  by  the  words 
or  acts  of  those  who  are  to  benefit  by  the  non-compliance  of  such  request. 
That  the  deceased  died*under  this  conviction  is  undisputable,  and  that  it  was  the 
result  of  the  promise  of  Dyson  is  equally  so.  The  distinction  between  indu- 
cing a  person  to  make  a  new  will,  or  not  to  alter  an  old  one,  cannot  be  main- 
tained. The  result  of  both  acts  is  the  same— a  defeat  of  the  intention  of  the 
testator.  If  the  trust  placed  in  Mr.  Henderson  by  the  testatrix  is  tLfidei-com" 
misntm,  it  is  one  expressly  authorized  by  law.  Mr.  Henderson  was  his  wife's 
sole  executor  as  well  as  her  universal  legatee ;  the  payment  of  legacies  of^um^ 
of  money  is  a  naked  trust,  which  &ecutors  are  required  to  perform ;  and  to  be 
enabled  to  do  so,  they  are  authorized  to  sell  the  property  of  the  succession  in 
default  of  money  to  a  sufficient  amount.  Civil  Code,  art.  1661 — 1663.  The 
rule  laid  down,  Mathurin  v.  Livaudais,  5  Mart.  N.  S.  303,  is  undoubtedly  the 
true  one.  All  trusts  which  executors  can  legally  perform,  may  be  performed 
by  other  persons,  and  do  not  come  within  the  prohibition  of  art.  1517  of  the 
Civil  Code. 

IV,  In  relation  to  the  evidence  requisite  to  charge  the  defendants  in  this 
case,  it  is  to  be  observed,  that  if  the  request  and  promise  be  repudiated  as  form- 
ing a  legal  obligation  on  the  heir  and  universal  legatee,  it  certainly  amounts  to 
a  representation  which,  if  not  obligatory,  ought  not  to  have  been  made,  and 
must  be  considered  as  deceptive. 

Deception  may  be  established  by  any  species  of  proof,  verbal,  written,  or  cir- 
cumstantial and  presumptive ;  Civil  Code,  art.  2267.  '*  Selon  les  regies  du 
droit,  lafraude  ne  pent  etreprouvee  que  par  conjectures^  et  ne  serait  pas  fraude 
si  ellen^etail  occulte,^^  Coquillu,  sur  Vart,,  40  du  ch,  4,  de  la  coutume  de 
Nivemais. 

Duranton,  D^Aguesseau  and  Merlin  unite  in  establishing  the  same  rules. 
Rep.  de  Jurisp.  de  Merlin,  verbo.  Suggestion. 

To  prove  a  representation  which  would  so  operate  under  the  circumstances 
as  to  deceive  a  person,  the  uncontradicted  testimony  of  one  witness  is  sufficient 
under  our  law. 

Why  not  1  What  is  there  in  the  law  requiring  more  1  It  is  not  an  agreement 
creating  an  obligation.    It  is  a  fact,  which,  coupled  with  another,  makes  a 
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qaast  contract ;  Ciyil  Code,  art.  3273.    AU  acts  from  which  any  obligation  re- 
solts  to  a  third  person,  &c. 

Does  the  law  require  more  than  one  witness  to  prove  an  act — a  fact  1  Sore- 
ly not.  Cannot  a  fact  be  proved  by  presumption — by  anything  inducing  a  ra- 
tional belief! 

It  is  urged  that  the  testimony  of  two  witnesses,  or  of  one  witness  and  cor- 
roborating circumstances,  are  necessary  to  establish  the  agreement  on  which 
this  action  is  founded ;  Ciril  Code,  art.  3357. 

In  order  to  understand  this  article  9257,  in  its  proper  import  and  applica- 
tion, it  is  necessary  to  refer  to  our  legislation  on  the  subject.  The  article,  it 
is  believed,  has  never  received  any  judicial  interpretation.  It  is  so  important 
in  its  operation,  being  more  often  perhaps  referred  to  on  the  trial  of  cases  than 
any  other  arbitrary  rule  of  evidence,  that  a  full  discussion  of  it  will  not  be 
without  its  advantage. 

By  the  Code  of  1808,  covenants  or  agreements,  the  objects  of  which  could 
be  appraised,  in  money,  could  be  proved,  if  no  writing  were  made  of  them,  only 
by  the  oath  of  two  competent  and  credible  witnesses,  in  all  cases  exceeding 
$500 — under  that  sum  the  testimony  of  one  winess  was  sufficient.  Code  of 
1808,  p.  310,  art.  243.  But  in  the  former  case,  the  testimony  of  one  witness 
sufficed,  if  there  existed  a  beginning  of  proof  in  writing,  by  which  is  meant  any 
writing  emanating  from  the  party  rendering  the  fact  probable ;  art.  244. 

There  were  several  exceptions  to  the  rule  of  art.  243.  It  did  not  apply  to 
mercantile  sales  and  transactions,  nor  the  sale  of  crops  and  of  produce ;  art.  245. 

It  did  not  apply  to  necessary  deposits,  and  those  made  by  travellers  at  an 
inn,  according  to  the  quality  of  persons,  and  the  circumstances  of  the  fact. 

It  did  not  apply  to  cases  in  which  there  was  an  impossibility  of  the  creditor's 
procuring  literal  proof  of  the  obligation,  meaning  proof  in  writing ;  art.  246. 

It  did  not  apply  to  obligations  arising  from  quasi-contracts^  offences  or  quasi' 
offences. 

It  did  not  apply  to  obligations  contracted  in  case  of  nnforseen  accident, 
where  there  was  no  possibility  of  making  acts  in  writing ;  nor  to  oases  in  which 
the  title  was  lost ;  art.  246 ;  not  to  cases  where  only  one  witness  could  be  had, 
without  great  difficnlty.  Febrero,  L.  63,  C.  1,  No.  328,  p.  326.  Thus  it  will 
be  seen  that  these  numerous  and  comprehensive  classes  of  cases  were  excep- 
ted from  the  operation  of  the  art.  243.  The  art.  243  establishes  a  mere  arbi- 
trary rule  directly  in  violation  of  the  great  principle,  which  since  the  aboli- 
tion of  torture  and  the  machinery  of  judicial  proofs,  forms  a  part  of  every  sys- 
tem of  jurisprudence.     *^  Testimonia  ponderantur^  non  Tiwnerantur,^^ 

It  was  necessary  to  exclude  from  its  operation  the  greal  multitude  of  cases 
which  occur  in  the  ordinary  affairs  of  men.  This  was  done  by  means  of  sweep- 
ing exceptions.  Article  243  is  for  all  purposes  of  evil  completely  emasculated. 
It  certainly  was  not  wise  in  legislation  to  establish  a  general  rule  in  a  code  and 
then  destroy  it  by  exceptions.  Accordingly  in  our  new  code  of  1825,  the  an- 
omaly was  remedied,  and  a  more  just  rule  was  established  which  should  be 
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general  in  its  application,  and  the  whole  sobjeet  was  merged  in  art.  SS57, 
which  rendered,  in  all  cases  of  contract,  the  evidence  of  one  witness  and  of  cor- 
roborating circumstances  sufficient  to  establish  it;  the  concurrence  of  a  credi- 
ble witness,  and  of  circumstances  which  rendered  the  facts  testified  to  proba- 
ble, being  all  that,  in  any  case,  ought  in  reason  to  be  required.  Vide  Projet 
of  Civil  Code.  The  suppression  of  articles  243  et  seq.  of  the  code  of  1808,  and 
the  enactment  of  art.  2257,  of  the  present  code  in  their  stead,  could  ia  no 
sense  be  considered  as  a.  repeal  of  the  exceptions  they  contained. 

Could  not  an  obligation  resulting  from  a  necessary  deposit  in  case  of  fire, 
shipwreck,  or  other  accident — from  a  quasi  contract — ^be  now  proved  by  one 
witness  and  corroborating  circumstances  of  quality,  condition,  pursuits,  and 
habits  of  the  party,  as  well  as  under  the  Code  of  1808 1  There  is  no  difier-? 
ence  in  the  law  under  the  two  Codes  as  to  the  cases  excepted. 

As  to  the  meaning  of  the  terms  corroborating  circumstances  one  can  scarcely 
be  at  a  loss.  They  have  no  technical  meaning,  and  it  ia  believed  they  are  not 
used  in  any  part  of  our  Code,  except  in  the  article  under  oonsideration  (2257.) 
Anything  relative  to  the  subject  of  the  deposition  of  the  witness  which  renders 
it  probable,  may  be  considered  as  a  corroborating  circumstance.  The  cir- 
oumstance  must  be  a  fact  about  which  there  can  be  no  question,  before  it  can 
be  considered  as  forming  a  presumption,  or  corroborating  oiroamsiance  of  a 
fact  in  question. 

Whether  a  fact  creates  a  presumption,  or  is  a  corroborating  circumstance, 
rests  with  the  judgment  of  the  judge  or  jury.  It  would  be  difficult  to  estab- 
lish any  general  rule  as  to  the  effect  of  this,  or  of  any  other  species  of  evidence. 
The  end  of  evidence  is  to  create  belief.  Belief  ia  involuntary,  and  under  no 
human  control ;  and  it  is  vain  to  attempt  to  limit,  or  control  it  by  any  rule. 

Presumptive  evidence  is  under  this  article  admissible  to  oorroborate  direct 
testimony.  The  presumption  results  from  circumstances.  Any  fact  which 
affords  presumption  may  be  resorted  to  and  received  as  evidence.  On  the  sub- 
ject of  presumptions,  not  established  by  law,  our  Code  has  an  express  provision. 

**  Presumptions  are  left  to  the  discretion  of  the  judge,  who  ought  to  admit 
none  but  weighty,  precise,  and  consistent  presumptions,  and  only  in  cases  where 
the  law  admits  testimonial  proof,  unless  the  act  be  attacked  on  account  of  fraud 
or  deceit,^^   Civil  Code,  art.  2267. 

Is  it  not  a  reasonable  conclusion  from  this  article,  that  any  facts  which  pro- 
duce a  strong  presumption-*— one  which  is  positive  and  definite,  consistent  vi^ith 
the  deposition  to  be  confirmed — those  facts  being  consistent  with  all  the  other 
facts  of  the  ease  and  those  sworn  to,  are  proper  evidence,  and  must  be  considi 
ered  as  corroborating  circumstances  ? 

Indeed  what  does  the  article  require  in  order  to  render  efficient  the  deposi- 
tion of  a  single  credible  witness  1  Circumstantial  eyidence,  and  what  is  that 
but  presumptive  evidence  which  is  any  which  is  not  direct  and  positive.  The 
article  can  mean  nothing  else.  It  provides  that  the  testimony  of  one  witness 
shall  not  be  sufficient  to  establish  certain  agreements  or  coptracts,  unless  that 
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testimony  be  rapported  or  rendered  probable  by  circurastantial  evidence, 
*'  Testis  unus,  testis  nuUus^^^  anlesa  facts  afford  a  presumption  of  the  troth  of 
his  declaration. 

It  may  be  conceded  that  the  corroborating  circumstances  must  be  establish- 
ed otherwise  than  by  the  deposition  of  the  witness. 

Now  it  is  evident  that  the  facts  in  this  case  establish  a  chain  of  circum- 
stantial evidence,  the  force  of  which  is  irresistible. 

In  the  first  place,  the  basis  of  facts  is  proved  beyond  all  question.  They  all 
render  the  last  request  of  the  testatrix  probable.  Her  large  estate,  her  be- 
ing on  bad  terms  with  her  husband,  her  absence,  from  him,  her  affection  for 
her  sister  and  her  children,  and  all  the  other  settled  facts,  coincide  in  tending 
to  this  result. 

These  coincidences  of  a  moral  kind  are  not  the  less  effective  on  a  rational 
and  moral  agent,  than  those  which  are  exclusively  material.  If  a  party,  as  in 
this  case,  has  in  his  power  the  m<&ns  of  disproving  the  evidence  offered 
against  him  and  neglects  to  do  it,  the  omission  affords  a  strong  presumption  of 
its  truth,  for  it  would  be  contrary  to  all  reason  and  experience  to  form  any 
other  conclusion.     Stark ie,  488,  489. 

The  defendants  have,  or  are  supposed  to  have,  the  correspondence  of  Dyson 
in  their  possession.  They  could  refute  his  deposition,  if  it  were  not  true. 
They  have  the  best  means  of  bringing  the  trutli  to  light.  They  do  not  use  the 
very  best  evidence  the  case  requires,  but  rely  on  mere  matters  of  form  to 
weaken  it.  This  is  a  circumstance  of  great  import  in  weighing  the  testimony. 
The  possession  of  a  document  which  would  decide  a  disputed  point,  and  the 
omission  to  produce  it,  is  a  strong  presumption  against  the  party  having  it.  4 
Borrows,  2484.  The  requisites  to  give  effect  to  circumstantial  evidence  are 
all  found  in  this  case  :  1.  Dependent  as  well  as  independent  circumstances — 
all  coincident  and  concurrent :  2.  The  absence  of  any  testimony  tending  to  a 
different  cojiclusion :  3.  Cumulative  and  concurrent  probabilities :  4.  All 
these  excluding  every  other  hypothesis,  when  the  deposition  is  consideited  with 
them. 

Dyson  in  his  testimony  swears  positively  to  the  truth  of  part  of  a  letter  ad- 
dressed to  Henderson,  on  receiving  the  dyiAg  injunction  of  his  wife.  He  gives 
a  sworn  copy  of  his  letter  taken  from  bis  letter  book.  It  is  insisted  that  this 
fact — ^this  letter — ^is  an  independent  fact  which  must  be  considered  as  a  cor- 
roborating circumstance,  because  the  means  of  ascertaining  its  truth  rest  ex- 
clusively with  the  defendants. 

It  is  obvious  that  this  verbal  declaration  as  to  the  contents  of  a  written  instm- 
ment  would  not  have  been  admitted,  except  by  consent,  without  a  notice  to 
produce  the  original ;  and,  by  waiving  this  right  and  admitting  parol  evidence 
of  a  document  in  their  possession,  do  not  the  defendants  in  fact  consent  that 
the  contents  of  the  documents  shall  be  ascertained  by  Dyson^s  testimony  %  Is 
not  this  an  independent  fact,  of  the  truth  of  which  the  defendants  alone  hold  the 
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test  1    The  erideoce  being  admitted  without  objection,  can  any  valid  argument 
be  urged  against  its  effect  1 

It  is  proved  by  two  witnesses,  (Dyson  and  Grimshaw,)  that  the  testatrix 
desired  (o  make  a  new  will  in  New  York,  daring  her  last  illness ;  and  that  she 
sought  the  means  of  so  doing.  This  faet^  with  its  circumstances,  corrobo- 
rates, in  the  most  conclusive  manner,  the  deposition  of  Dyson. 

What  stronger  circumstantial  evidence  can  be  required  in  order  to  corrobo- 
rate his  testimony,  than  the  relations  of  friendship  and  business  which  existed 
between  Henderson  and  Dyson  I  The  former  entrusted  the  latter  with  the 
charge  and  protection  of  his  dying  wife,  and  gave  him,  in  the  most  unlimited 
degree,  his  confidence.  There  can  be  no  question  that  their  relations  were  of 
the  most  intimate  and  confidential  character,  and  that  the  testatrix  participated 
in  them.  The  correspondence  and  the  books  of  Henderson  would  have  shown 
it,  if  this  fact  had  been  questionable.  Is  not  this  a  circumstance  independent 
of  the  testimony  of  the  witness  which  fortifies  it  1  Are  all  witnesses  in  the  eye 
of  the  law  equal  ?  Are  they  mere  material  machines  to  be  counted  !  Are  op- 
portunities, probabilities,  all  moral  resources  to  be  excluded  from  considera- 
tion 1  The  law  implies  no  such  absurdity.  It  does  not  mean  that  one,  two,  or 
forty  witnesses  shall  be  believed.  Belief  is  beyond  all  human  control.  The 
law  requires  the  testimony  of  a  witness  to  be  corroborated  by  ciFcumstances 
in  a  case  like  this,  and  what  can  give  more  weight  to  his  declarations  that  the 
fact  of  his  position  with  both  parties,  rendering  it  probable  that  he  would  be  en- 
trusted with  a  mission,  for  which  it  is  established  aliunde^  that  he  had  their 
mutual  confidence. 

The  court,  in  their  opinion,  state  that  art.  3257  of  the  present  Civil  Code 
has  repealed  the  exceptions  to  the  rule  of  the  code  of  1808,  that  two  witnes- 
ses were  required  to  prove  contracts  above  $500  in  value. 

This  is  believed  to  be  an  error,  and  the  court  are  respectfully  requested  to 
examine  the  question,  without  reference  to  the  case  of  Alison  v.  Co«,  where 
that  opinion  was  first  intimated. 

The  jurists,  who  prepared  the  amendments  to  the  code,  proposed  in  their 
prcjet  to  suppress  the  article  requiring  two  witnesses,  and  all  the  exceptions 
to  it,  and  to  replace  them  all  by  art.  2257.  This  change  was  made.  Viewed 
by  itself  it  may  receive  two  interpretations.  It  may  be  considered  either  as  a 
repeal  of  all  the  exceptions,  requiring  after  its  adoption  more  evidence  in  the 
cases  excepted  than  was  required  before  ;  or,  as  an  extension  of  the  original 
rule,  intended  to  continue  and  to  embrace  all  those  exceptions,  by  making  the 
peculiar  fact^  which  had  rendered  them  necessary  under  the  former  law,  cor- 
roborating circumstances :  so  that,  for  instance,  in  a  necessary  deposit  made  in 
ease  of  fire,  or  shipwreck,  or  by  a  traveller  at  an  inn,  in  cases  of  quasi-contracts^ 
and  in  those  where  written  evidence  could  not  be  procured,  the  proof  of  those 
facts  would  be  sufficient  to  corroborate  the  testimony  of  a  credible  witness. 

A  reference  to  the  projet  itself,  however,  and  to  the  various  reports  made  by 
its  authors  to  the  legislature  and  adopted,  can  leave  no  doubt  as  to  the  inter- 
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pretation  which  they  themBelves  gave  to  the  amendment ;  and  this  we  con- 
aider  as  the  safe  and  only  guide.    They  did  not  propose  to  repeal  the  excep- 
tions, as  they  invariably  did  when  a  repeal  was  intended,  but  only  to  replace 
the  exceptions  and  the  rule  by  a  new  rule.    The  known  tendency  of  their 
minds,  their  various  communications  to  the  different  branches  of  government) 
and  we  may  add  the  spirit  of  the  age,  repudiate  the  idea  that  they  intended  to 
encumber  the  law  of  wisdom  with  restrictions  which  did  not  before  exist. 
They  were  of  the  school  of  Jeremy  Bentham,  and  felt  the  force  of  the  maxim, 
teslimonia  ponderanturt  non  numerantur.    It  may  be  said  of  them  without 
disparagement,  that  if  they  had  a  fault  it  was  the  other  way^  and  that  in  their 
anxiety  to  perfect  our  jurisprudence,  and  to  shape  it  according  to  the  rules  of 
modern  ethics,  they  introduced  into  it,  a  vast  deal  of  doubt  and  uncertainty. 
This  is  a  serious  evil,  but  it  shows  that  in  all  th^y  did,  their  tendency  was  to* 
wards  theoretical  perfection,  and  that  aS)  on  the  subject  of  evidence,  their 
avowed  object  was  to  do  away  as  much  as  possible  with  restrictions  to  the  ad* 
missibility  of  witnesses,  leaving  any  objection  against  them  to  go  to  their  credi« 
bility,  it  cannot  be  supposed  that  they  intended  to  iucrease  those  restrictions  in 
any  case,  where  a  different  interpretation  flows  naturally  from  the  course  they 
pursued,  and  is  in  accordance  with  their  views. 

It  was  never  intended  to  repeal  any  of  those  exceptions.  A  beginning  of 
proof  in  writing  is  now  a  corroborating  circumstance.  It  was  defined  a  paper 
emanating  from  the  person  to  whom  it  was  opposed,  rendering  the  fact  alleged 
probable.  Art.  3257  is  an  extension  of  this  rule.  It  provides  that  instead  of 
a  beginning  of  proof  in  writing,  any  circumstance  rendering  the  fact  probable 
shall  be  deemed  sufficient.  *'  La  deposition  d'un  timoin,  accompagnee  de  cir^ 
Constances  qui  la  corrohorent^^  can  have  no  other  meaning.  Every  circum- 
stance of  whatever  kind,  which  renders  the  fact  probable,  corroborates  the  tes- 
timony of  the  witness. 

The  court  consider  that  all  the  facts  sworn  to  hy  Dyson,  except  the  contract 
of  Mr.  H.,  as  sufficiently  proved.  They  entertain  no  doubt  as  to  his  veracity ; 
and,  therefore,  they  know  as  men,  if  not  as  judges,  that  Henderson  did  make 
such  a  promise,  so  that  under  the  view  they  have  taken,  the  technicalities  of 
law  stand  alone  in  the  way  of  justice.  Under  those  circumstances,  slight  cor- 
roborating circumstances  ought  to  suffice ;  and  before  making  absolute  a  de- 
cree which  may  work  an  irreparable  injury  to  the  plaintiff,  the  court  are  er- 
nestly  requested  to  consider  whether  sufficient  evidence  has  not  been  adduced 
in  this  case. 

The  fact  of  this  claim  being  founded  on  a  quasi-contract,  is,  as  already  stated, 
a  corroborating  circumstance ;  and  the  impossibility  of  procuring  written 
evidence  is  another.  Besides  these,  the  relationship  and  intimacy  of  the  par- 
ties, and  the  ancestor  of  the  defendants  receiving  from  his  wife  half  a  million, 
one-fifth  of  which  would  have  come  to  the  i^ntiff  by  descent  if  the  will  had 
been  destroyed,  are  circumstances  which  render  the  fact  probable  in  a  high 
degree. 
Leave  the  evidence  of  Dyson  at  the  point  where  the  court  says  it  ceases  to 
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be  conclasive.  After  he  had  informed  Mr.  Henderson  of  the  last  disposition 
of  his  wife,  and  of  the  promise  he  had  made  her,  and  requested  him  to  comply 
with  it,  can  any  body  doobt  what  his  answer  must  have  been,  iadging  by  the 
rales  of  jastice  and  right  as  applicable  to  this  case.  Woald  not  any  one  say 
that  he  must  have  agreed  instantly  to  pay  the  legacy  ?  The  facts  peculiar  to 
the  case  which  create  that  impression,  apart  from  any  direct  evidence,  are  the 
strongest  corroborating  circumstances  that  can  exist.  The  quality  of  the 
witness  also  is  a  material  circumstance.  By  law,  every  person  over  fourteea 
years  of  age,  of  sound  mind,  free  or  enfranchised,  and  not  infamous,  is  a  com- 
petent witness ;  so  that,  however  dishonest  and  corrupt  a  man  may  be,  if  he  has 
escaped  conviction  in  a  case  of  felony,  he  is  a  competent  witness.  The  testi- 
mony of  such  a  witness  is  the  lowest  grade  of  evidence,  and  might  be  placed 
at  the  foot  of  the  scale,  when  that  of  such  a  man  as  Dyson  would  stand  at  the 
head  of  it.  The  law,  in  speaking  of  a  credible  witness,  has  no  reference  to 
either  of  these  extremes,  but  to  the  common  standard  equally  removed  from 
both.  Below  that  standard  the  witness  is  often  not  credible ;  above  it  the  cir- 
cumstances of  position,  character,  and  knowledge,  which  increase  his  credibility, 
must  be  considered  as  corroborating  his  deposition.  The  court  wiU  perceive 
at  once,  that  if  any  other  person  in  New  York  certified  to  the  same  facts,  his 
deposition  would  not  create  belief  to  the  same  extent  as  that  of  Mr.  Dyson. — 
Why  should  not  this  be  a  corroborating  circumstance !  Again,  Hendersoo 
told  Dyson,  in  1833,  that  he  had  complied  with  the  request  of  his  wife,  and 
made  with  the  plaintiff  an  arrangement  by  which  he  was  to  pay  her  at  a  future 
day.  The  same  witness  proves  as  conclusively  as  a  negative  can  be  proved i 
that  the  plaintiff  was  not  aware  of  the  disposition  of  her  sister  in  her  &vori 
until  apprised  of  it  by  him  in  1838,  after  the  death  of  Henderson.  This  is  ex- 
plained by  the  fact  that  Henderson  did  make  to  the  plaintiff,  who  accepted  it, 
the  promise  mentioned  to  Dyson,  but  made  it  as  coming  from  himself,  and  did 
not  state  to  her  the  real  consideration.  Under  art<  1888  and  1894  of  the  Civil 
Code,  the  contract  was  not  the  less  valid,  because  a  valuable  consideration  ez'' 
isted  at  the  time,  and  the  concealment  was  an  artifice  which  kept  the  plaintiff 
in  ignorance  of  her  rights,  tUl  after  the  death  of  Henderson,  and  thus  prevented 
her  from  procuring  written  evidence  of  the  promise.  Such  an  artifice  is  a 
fraud  which  one  witness  is  competent  to  prove,  and  of  which  his  heir  cannot 
take  advantage. 

It  appears  to  the  plaintiff's  counsel,  that  corroboratory  circumstances  are  not 
limited  by  law  to  any  particular  class  of  facts,  and  especially  not  to  those  that 
occurred  at  the  time  of,  or  since  the  contract,  and  having  a  direct  and  neces- 
sary reference  to  it ;  but  that,  on  the  contrary,  any  circumstances  whatever 
which,  coupled  with  the  deposition  of  one  witness,  leave  no  doubt  upon  the 
mind,  are  sufficient  in  law,  as  they  are  in  reason  : 

That  under  a  proper  interpretation  of  art.  2257,  quasi-contracts,  and  the  at- 
tested impossibility  of  procuring  written  evidence,  are  each  a  sufficient  cor- 
roborating circumstance  : 
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That  if  the  conrt  would  aak  themselves  what  corroborating  circamstaooes 
crould  be  admissible,  under  the  rule  they  seem  disposed  to  adopt,  they  will  find 
that  rule  in  most  cases  impracticable,  and  subversiye,  as  it  may  be  in  this,  of 
the  great  ends  of  justice. 

Re-hearing  refused. 


David  Olivier  and  others  v.  Pierre  Clidamamd  Becnel. 
Appeal  from  the  District  Court  of  the  First  District,  Bucha- 

Lahauvej  for  the  plaintifTs. 

Qrima  and  L.  Janin^  for  the  appellant. 

MoRPHY,  J.  This  suit  is  brought  to  recover  certain  balances 
respectively  due  to  the  petitioners,  on  claims  for  which,  it  is  al- 
leged, that,  in  July,  1835,  they  granted  to  the  defendant  a  respite 
of  from  one  to  six  years,  tp  be  computed  from  the  20th  of  April, 
1835  ;  and  they  annex  to  their  petition  the  notarial  act  show- 
ing the  terms  and  conditions  under  which  such  respite  was 
granted.  They  represent  that  the  time  then  granted  to  the 
defendant,  has  expired  since  ihe  21st  of  April,  1841,  and  that  dur- 
ing its  continuance,  they  received  in  part  payment  certain 
sums,  leaving  the  amounts  claimed  yet  due  to  them,  and  for  which 
they  pray  for  judgment.  The  general  issue  was  pleaded.  There 
was  a  judgment  below  in  favor  of  the  plaintiffs,  and  the  defend- 
ant has  appealed. 

In  this  court  it  was  urged,  on  the  part  of  the  defendant,  that 
pursuant  to  the  terms  of  the  respite  he,  sent  each  year  his  crop 
oT  sugar  to  an  agent  appointed  by  the  petitioners  to  be  sold  ;  and 
that  the  petitioners  are  without  any  right  of  action  against  him, 
until  they  shall  have  rendered  an  account,  showing  the  amount 
produced  by  the  property.  To  this  it  would  perhaps  be  sufficient 
to  answer,  that  no  such  defence  was  pleaded  below ;  but  on  ex- 
amining the  act  of  respite,  we  find  in  it  a  provision  making  it  the 
duty  of  the  agent  selected  by  the  creditors,  to  keep  an  exact  ac- 
count of  the  crops  forwarded  each  year,  and  reserving  to  the  de- 
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fendant  the  right  of  calling  for,  and  receiying  from  the  agent,  a 
certified  copy  of  the  tableau  of  distribution  of  the  funds  realized 
by  the  sale  of  the  crops.  It  is  not  shown  or  pretended,  that  the 
agent  ever  refused  to  render  this  annual  account  to  the  defendant. 
Nothing  would  have  been  easier  than  for  the  latter  to  have  shown, 
if  such  had  been  the  fact,  that  his  creditors  had  received  from  the 
sale  of  his  sugar,  larger  sums  than  they  acknowledged  to  have 
received. 

Judgment  affirmed* 


Charles  Minot  v.  The  President,  Directors,  and  Com 

FANY    OF   THE    BaNK   OF   THE    UnITBD   StATES. 

Proceedings  under  an  order  of  seizure  and  sale,  cannot  be  arrested  hj  a  nile  to  show 
cause.  Art.  739,  et  seq.j  of  the  Code  of  Practice,  |x>int  out  the  mode  in  which  op- 
position to  executory  process  may  be  made  by  the  defendant  in  it ;  and  arts.  396, 
ei  seq.y  of  the  same  Code,  and  other  laws,  the  means  by  which  third  persons  may 
protect  their  rights. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts,  J. 

Garland,  J.  The  plaintiflf  having  obtained  several  judgments 
in  the  State  of  Pennsylvania,  against  the  defendants,  presented 
them  to  the  Judge  of  the  Commercial  Court,  with  a  prayer,  that 
he  would  grant  him  executory  process,  in  conformity  with  the 
2d  clause  of  article  732,  of  the  Code  of  Practice.  The  us- 
ual order  was  granted,  and  process  issued ;  which  was  levied  on 
certain  rights  and  credits  alleged  to  belong  to  the  defendants, 
which,  after  a  demand  on,  and  notice  to,  the  counsel  appointed  to 
represent  the  defendants,  were  advertised  for  sale.  The  attorney 
appointed  to  represent  the  defendants,  then  appeared  in  the  court 
below,  and  stating  the  fact  of  the  seizure  'and  advertisement, 
moved  that  the  plaintiff  and  Sheriff  should  show  cause  why  they 
should  not  desist  from  further  proceedings  in  the  premises  : 

Ist.  Because  the  formalities  and  delays  of  the  law  in  regard  to 
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demand,  notice  of  seizure  and  advertisement,  had  not  been  ob- 
served, and  granted. 

2d.  Because  the  description  of  the  property  in  the  advertise- 
DQent,  was  vague  and  insufficient. 

3d.  Because  no  part  of  the  notes  and  obligations  advertised, 
are  in  the  possession  of  the  Sheriff;  and  the  notes  of  the  Gas 
Bank  pretended  to  be  seized,  are  not  within  the  jurisdiction  of  the 
court. 

4th.  Because  previous  to  this  seizure  of  the  notes,  they  had 
been  attached  by  the  United  States,  in  a  suit  against  the  defend- 
ants, in  which  suit  certain  persons  had  intervened  and  ciainjed 
them  as  their  property,  by  virtue  of  an  assignment,  and  certain 
receivers  had  been  appointed  by  the  court  to  collect  the  amount 
of  said  notes,  who  had  the  lawful  custody,  and  charge  of  all  of 
said  properly,  with  power  to  administer  the  same;  and  because 
the  order  of  the  court,  in  relation  to  the  disposition  of  said  notes 
and  funds,  would  be  entirely  defeated  and  annulled,  if  the  seizure 
was  permitted  to  proceed  ;  and  because  the  whole  proceeding  was 
in  disobedience  of  the  order,  and  a  contempt  of  the  authority  of 
the  court. 

5th.  Because  the  affairs  of  the  defendants  are  much  embar- 
rassed, and  as  the  notes,  rights,  credits,  and  property  are  now  in 
the  hands  of  the  receivers,  the  plaintiff  ought  to  intervene  in  the 
case  in  which  they  were  appointed,  and  receive  a  portion  of  the 
funds  to  be  distributed. 

To  this  rule  the  plaintiff  answered,  and  showed  for  cause: 

1st.  That  the  defendants  had  no  right,  nor  the  court  any  power, 
to  arrest  the  sale,  unless  in  the  manner  prescribed  by  law,  to  wit« 
by  an  injunction. 

2d.  That  no  sufficient  cause  is  stated  to  arrest  the  proceedings. 

On  hearing  the  parties,  it  appeared, *that  previous  to  the  seizure 
under  the  plaintiff's  execution,  the  United  States  Isad  attached  the 
same  rights  and  credits ;  that  the  assignees  of  the  Bank  of  the 
United  States  had  intervened  in  the  suit  and  claimed  them ;  and 
that  the  Commercial  Court  had  appointed  Adams  &  Frazier,  re- 
ceivers of  the  funds,  who  had  in  their  possession  all  the  evidences 
of  debt  attaphed  and  seized,  they  having  been  delivered  to  them 
by  the  Sheriff,  under  the  orders  of  the  court. 
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The  court  ordered,  that  the  Sheriff  should  desist  from  selling 
the  rights,  titles,  and  interest,  in  the  advertisement  recited,  re- 
serving the  right  to  the  plaintiff  to  intervene  for  his  interest  in  the 
suit  of  7%e  United  States  v.  7%e  Bank  of  the  United  States,  and 
any  rights  he  may  have  acquired  by  the  seizure  under  the  Ji.  fa. 

It  will  be  observed,  that  neither  the  receivers  appointed  by  the 
court,  the  United  States,  nor  the  assignees  of  the  Bank  of  the 
United  States,  are  parties  to  this  proceeding.  It  is  the  action  of 
the  Bank  alone,  or  rather  of  the  attorney  appointed  to  represent 
it.  He  states,  and  proves  the  above  facts,  and  calls  upon  us  to 
arrest  an  execution  against  his  principal,  because  it  may  prejudice 
the  intere&ts  of  other  parties  not  before  us.  It  is  very  clear, 
that  the  rights  of  those  parties  will  not  be,  in  any  manner,  affected 
by  any  decision,  that  may  be  made  in  this  case.  It  would  there- 
fore be  improper  for  us  to  express  any  opinion  that  should  operate 
upon  them.  When  they  shall  present  themselves,  it  will  be  time 
enough  to  protect  their  interests. 

As  the  case  is  now  presented,  we  think  the  court  erred  in  sus- 
taining the  rule,  and  in  arresting  the  plaintiff  and  Sheriff  in  the 
course  they  were  pursuing.  The  Code  of  Practice,  arts.  739, 740, 
&c.,  indicates  tlie  mode  in  which  oppositions  to  executory  process 
may  be  made  by  the  defendants  in  them.  Arts.  395,  396,  397,  398, 
399,  of  the  same  Code,  and  other  laws,  afford  ample  means  to 
third  persons,  to  protect  their  rights.  In  the  present  case,  we 
think  the  defendants  are  not  entitled  to  arrest  the  plaintiff*s  exe- 
cution, without  security  and  a  regular  injunction.  The  Judge 
therefore  erred  in  making  the  rule  absolute. 

The  judgment  of  the  Commercial  Court  is,  therefore,  annulled 
and  reversed,  and  it  is  ordered,  that  the  rule  taken  upon  the  plain- 
tiff be  discharged,  with  costs  in  both  courts. 

F.  Wharton  and  P.  Anderson^  for  the  appellant. 

T.  Slidell  and  Grymes^  for  the  defendants. 
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The  Merchants  Bank  op  Baltimore  v.  the  President, 
Directors,  and  Company  of  the  Bank  of  the  United 
States. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts^  J. 

Garland,  J.  This  case  is  substantially  the  same,  as  that  of 
Minot  against  the  same  defendants,  and  we  have  come  to  the 
same  conclusion  in  relation  to  it. 

The  judgment  of  the  Commercial  Court  is  therefore  annulled 
and  reversed,  and  it  is  ordered  that  the  rule  taken  by  the  defend- 
ants be  discharged,  with  costs. 

F.  WhartoTif  for  the  appellants. 

r.  Slidell,  for  the  defendants. 


Jean  Dominique  Rosenda  v.  Jacob  Zabriskie. 

The  renewal  of  a  note  and  mortgage  between  the  same  parties,  though  the  interest 
which  has  accrued  be  added  to  the  principal,  is  no  novation — it  is  bat  a  continuance 
of  the  same  transaction.  Novation  is  the  substitution  either  of  a  new  creditor,  a 
new  debtor,  or  a  new  debt.  G.  C.  9185.  The  pre-ezistent  obligation  most  be  ex- 
tinguished ;  if  only  modified,  and  any  stipulation  of  the  original  obligation  remains 
there  is  no  novation.    lb.  2183. 

A  promise  to  pay  usurious  interest  is  not  such  a  natural  obligation  as  will  form  a  good 
consideration  for  a  legal  contract.  A  natural  obligation  is  one  which  cannot  be  en- 
forced by  action,  but  which  is  binding  in  conscience  and  according  to  natural  justice. 
C.  C.  17&0,  f  3.  To  perform  a  promise  is  a  matter  of  conscience ;  and  if  a  con- 
tract, not  illicit  or  immoral,  bat  to  enforce  which  the  law  giyes  no  remedy  is  ac- 
tually performed,  as  where  usurious  interest  has  been  paid,  the  money  cannot  be 
recovered.  But  the  continuance  of  a  promise,  contrary  in  itself  to  law,  cannot  be 
enforced,  however  often  the  parties  may  change  the  evidence  of  it. 

"Where  a  contract  stipnlates  for  osorious  ioterest,  the  creditor  can  only  recover  the 
principal  debt. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan^  J. 
RoseliuSf  for  the  plaintiff.    This  case  presents  two  questions : 
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I.  Does  an  agreement  to  pay  usurious  interest  produce  a  natur- 
al obligation  ? 

IT.  If  it  does,  the  second  question  arises,  what  is  the  effect  of 
such  nalural  obligation  on  the  right  of  the  parties  to  this  suit  ? 

1st.  The  first  of  these  questions  has  been  already  twice  decided 
in  the  affirmative  by  this  Court.  In  the  case  of  Perrilliat  v,  Pench^ 
2  La.  429.  Judge  Porter,  who  delivered  the  opinion  of  the  Court, 
says:  ''The  1751st  article  of  the  Louisiana  Code,  divides 
natural  obligations  into  four  kinds,  and  under  the  first  head  classes 
those  wl^ich  are  invalid  for  the  want  of  certain  forms,  or  for  some 
reason  of  general  policy,  but  which  are  not  in  themselves  immoral 
or  unjust. 

"  The  1752d  declares  that  although  natural  obligations  can- 
not be  enforced  by  an  action,  yet  among  their  effects  one  is,  that 
no  suit  will  lie  to  recover  what  has  been  paid,  or  given  in  com- 
pliance with  a  natural  obligation. 

"  By  the  2284lh  it  is  provided,  that  the  payment  from  which  we 
might  have  been  relieved  by  an  exception  that  would  extinguish 
the  debt,  affords  ground  for  claiming  restitution. 

"  But  the  article  which  follows  that  just  cited,  limits  this  excep- 
tion to  those  which  would  extinguish  all  natural  obligation." 

The  learned  judge  then  notices  the  laws  of  Spain  and  England 
on  the  subject  of  usury,  and  remarks  :  "  Were  it  not  for  the  de- 
finition given  to  the  natural  Obligation,  in  the  1751st  article,  we 
should  have  had  great  difficulty  in  deciding  this  cause."  He  then 
proceeds  to  observe  : — 

'*  To  return,  however,  to  our  statutory  provisions,  by  which  the 
case  must  be  decided,  they  declare  that  money  paid  under  natural 
obligations  cannot  be  recovered  ;  and  they  define  as  natural  obli- 
gations those  which  are  not  immoral  or  unjust,  but  which  may  be 
rendered  invalid,  from  some  reason  of  general  pplicy. 

'*  Under  which  class  does  the  contract,  to  obtain  more  than  the 
legal  rate  of  interest  fall  ?  Were  we  to  follow  the  opinions  of 
Pothier,  it  would  be  stamped  with  turpitude  of  the  grossest  kind ; 
but  since  he  wrote  we  believe  different  views  of  this  subject  per- 
Tade  the  civilized  world.  Many  think,  that  not  only  it  i?  not  im- 
moral to  take  as  high  a  rate  of  interest  as  the  lender  can  obtain, 
but  that  it  is  impolitic  to  prevent  him  doing  so.     Others  think  dif- 
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ferenlly.  But  we  believe,  that  those  who  desire  to  repress  the 
practice,  are  moved  more  by  views  of  public  policy,  than  a  belief 
that  the  obligation  has  no  force  as  a  natural  one.  Indeed,  the  pro- 
hibition of  the  contract  by  name  is  an  expression  of  the  legislative 
understanding,  that  without  such  prohibition,  it  would  be  binding. 
Were  it  one  immoral  in  itself,  it  would  have  fallen  under  the 
general  declaration  that  contracts  contrary  to  bonos  mores  are  void; 
and  special  legislation  in  regard  to  it  was  unnecessary.  We  are 
of  opinion,  that  tlie  prohibition  in  relation  to  taking  more  than  a 
certain  rate  of  interest  for  money,  is  founded  upon  motives  of 
public  policy,  and  not  because  the  contract  is  immoral.  In  other 
words,  that  it  is  not  malum  in  se,  but  malum  prohibitum^  and  that 
therefore,  the  exception  must  be  sustained." 

The  point  came  again  under  the  consideration  of  the  court  in 
the  case  of  MUlaudon  v.  Amaud,  4  La.  544  In  that  case,  the 
defendant  had  acquiesced  in  an  account  current  rendered  by  the 
plainti£f,  in  which  usurious  interest  was  debited,  and  funds  in  the 
hands  of  the  latter  applied  to  its  payment ;  and  on  that  ground  it 
was  held,  that  the  defendant's  objection  to  the  usurious  interest 
could  not  be  listened  to.  The  court  say  :  '*  It  was  decided  in  the 
case  of  Perrilliat  v.  Pench^  that  money  paid  on  an  usurious  con- 
tract, could  not  be  recovered  back." 

So  that  the  first  question  can  no  longer  be  considered  as  an  open 
one.  Now  let  us  see  what  is  the  operation  of  the  legal  principles 
thus  clearly  recognized  on  the  present  controversy. 

2.  The  article  of  the  Civil  Code  which  forms  the  basis  of  the 
decisions  above  quoted  (1752)  provides,  "that  a  natural  obligation 
is  a  sufficient  consideration  for  a  new  contract."  Hence  it  follows 
as  an  irresistable  consequence,  that  even  if  it  be  true  that  a  part 
of  the  consideration  of  the  contract,  on  which  this  suit  is  brought, 
consists  of  usurious  interest,  accruing  on  former  loans,  it  cannot 
invalidate  the  obligation.  By  the  new  contract,  the  natural  has 
been  converted  into  a  legal  obligation. 

The  court  will  bfsar  in  mind  that  the  excess  of  interest  hn  the 
loan  had  been  disallowed,  and  deducted  by  the  District  Court. 
The  only  matter  in  dispute  between  the  parties,  relates  to  usurious 
interest  arising  from  previous  loans. 

It  will,  perhaps,  be  contended  that  according  to  the  statement  of 
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facts  in  the  bill  of  exceptions,  the  last  is  only  a  renewal  of  former 
loans ;  that  the  different  transactions  are  in  reality  but  one  ;  and 
that  there  was  only  a  change  of  the  evidence  of  the  debt,  and  not 
of  the  obligation  itself.  But  on  reflection  the  court  will  be  satis- 
fied that  this  argument  is  more  specious  than  solid.  An  obligation 
is  just  as  effectually  extinguished  by  novation  as  by  payment.  If 
the  natural  obligation  to  pay  usurious  interest  had  been  extin- 
guished by  payment,  it  is  clear  that  no  action  would  lie  to  recover 
back  what  had  thus  been  paid.  But  instead  of  payment,  "  the 
debtor f^^  in  the  language  of  the  2184th  article  of  the  Civil  Code, 
''  contracted  a  new  debt  to  JU9  creditor^  which  new  debt  was  substi- 
tuted to  the  old  one,  which  was  extinguished.^^  It  was  alleged  that 
the  usurious  interest  then  due  formed  a  part  of  the  consideration 
of  the  new  contract,  and  that  consequently  the  consideration  is, 
pro  tantOf  illegal.  But  it  is  evident  that  the  conclusion  is  not  war- 
ranted by  the  premises.  Nay,  the  very  converse  of  the  proposi- 
tion is  established  by  the  decisions  of  the  Supreme  Court  above 
quoted,  and  the  explicit  language  of  the  1752d  article  of  the  Civil 
Code.  Zabriskie  was  bound  by  a  natural  obligation  to  pay  the 
interest  stipulated ;  the  parties  agreed  to  enter  into  a  new  contract ; 
the  consideration  of  which  consisted  partly  of  the  natural  obliga- 
tion. Here  then  is  the  application  of  the  principle  laid  down  in 
the  1752d  article  of  the  code,  **  that  a  natural  obligation  is  a 
sufficient  consideration  for  a  new  contract.^ 

The  Code  Napoleon  is  silent  on  the  subject  of  the  effect  of 
natural  obligations.  Still,  the  Court  of  Cassation,  and  all  the 
French. commentators  recognize  the  correctness  of  the  principle 
which  I  invoke. 

Favord  de  Langlade,  in  his  Repertoire  de  la  Nouvelle  Juris* 
prudence,  examines  the  question,  and  cites  a  decision  of  the  Court 
of  Cassation.     He  says : 

**  Une  obligation  naturellepeut-elleitre  la  matihre  legitime  d^une 
novation  ? 

'*  £e  debiteur  cPune  rente  tnelangee  de  feodalite  et  pour  ce 
motif  aholie  sans  indemnitee  est-il  lie  par  une  obligation  natureUe, 
si  la  rente  a  eu  pour  origine  une  concession  defonds  ? 

'*  jSf  unepareille  rente  est  voUmtairement  novee^  sans  aucune 
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prestation  aujourcChui  proMbee*  le  debiteur  peut-il  itre  cantraint  a 
acquitter  sa  nouvelle  obligation  ? 

"  La  Cour  de  Cassation  a  resolu  affirmati^ment  ces  questions 
daus  Vespeee  suivante.^ 

See  also  Toullier,  toI.  6,  pp.  194, 196,  and  422.  Paillet,  p.  462, 
note  4,  on  article  1 121  of  the  Code  Napoleon. 

Elwyn^  for  the  appellant. 

Garland,  J.  This  case  was  before  us  in  May,  1841,  and 
remanded  for  a  new  trial,  the  injunction  being  sustained  in  part. 
18  La.  346.  We  then  directed,  that  oral  evidence  should  be  ad- 
mitted to  sustain  the  plea  of  usury.  Judgment  has  again  been 
rendered  against  the  defendant,  and  he  has  appealed. 

When  the  case  was  tried,  the  District  Judge  permitted  evi- 
dence to  be  given  to  prove,  that  usurious  interest  for  one  year 
was  included  in  the  last  note  and  mortgage,  but  refused  to  admit 
any  evidence  of  anierior  usurious  interest  being  added  to  the  prin- 
cipal. He  reduced  the  interest  to  ten  per  cent,  and  sustained  the 
injunction  for  the  excess.  The  defendant  alleges,  that  the  Judge 
below  erred,  in  refusing  to  admit  evidence  of  usurious  interest  for 
previous  years  having  being  charged,  and  included  in  the  note. 
The  defendant  offered  to  prove,  that  the  debt  claimed  was  origi- 
nally a  loan  of  $3000,  made  some  years  (about  four,)  previous  to 
the  commencement  of  the  suit ;  and  that  the  note  was  renewed 
yearly,  and  usurious  interest  included  in  it  at  each  renewal.  It 
now  amounts  to  $7905.  The  Judge  refused  permission  to  the 
defendant  to  go  behind  the  last  act  of  mortgage,  because  he  con- 
sidered the  renewal  of  the  note  and  mortgage,  a  novation  of  the 
debt ;  and  secondly,  because  the  promise  to  pay  usurious  interest 
creates  a  natural  obligation,  which  may  be  the  foundation  of  a 
new  and  valid  obligation.  The  counsel,  for  the  defendant  took 
his  bill  of  exceptions,  and  the  case  is  before  us  on  the  two  points. 

The  Judge  of  the  District  Court  is,  in  our  opinion,  mistaken  in 
suppoBing,  that  the  renewal  of  the  note  and  mortgage  between  the 
same  parties,  is  a  novation  of  the  dbbt,  although  its  amount  may 
be  increased  by  adding  to  it  the  interest  that  accrued.  Novation 
is  the  substitution  of  either  a  new  creditor,  a  new  debtor,  or  a  new 
debt.    The  renewal  of  a  note  between  the  same  parties  is  but  a 
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continuance  of  the  same  transaction.  8  Mart.  5  lb.  N.  S.  157. 
Art.  2183,  of  the  Civil  Code,  says,  **the  pre-existing  obligation 
must  be  extinguished,  otherwise  there  is  no  novation  ;  if  it  be  only 
modified  in  some  parts,  and  any  stipulation  of  the  original  obli- 
gation be  suffered  to  remain,  it  is  no  novation." 

The  Judge  is  also  mistaken,  in  supposing  that  a  promise  to 
pay  usurious  interest,  is  such  a  natural  obligation  as  will  form  a 
good  consideration  for  a  legal  contract.  A  natural  obligation,  is 
something  binding  on  the  party  who  makes  it,  in  conscience  and 
natural  justice.  Civil  Code,  art.  1750,  No»  2.  To  perform  a 
promise  is  a  matter  of  conscience,  and  if  a  contract,  not  illicit  or 
immoral,  but  to  enforce  which  the  law  gives  no  remedy,  is  actu- 
ally performed,  the  money  cannot  be  recovered  back  again. 
This  was  the  ground  of  the  decision  in  the  cases  in  2  La.  429, 
and  4  La.  544,  so  much  relied  on  by  the  counsel  for  the  plaintiff; 
and  the  court  has  never  gone  further  than  that.  But  the  contin- 
uance of  a  promise  contrary  in  itself  to  law,  cannot  be  enforced, 
although  the  parties  may  change  the  evidence  of  it  every  year. 
The  payment  of  interest  beyond  a  certain  rate  is,  under  our  law, 
a  matter  of  convention  ;  and  we  think  the  doctrine  has  been  ex- 
tended far  enough,  in  those  decisions  which  rejected  the  demand 
to  recover  back  usurious  interest,  after  it  had  been  paid.  If  the 
doctrine  contended  for  by  the  counsel  for  the  plaintiff,  and  sanc- 
tioned by  the  District  Judge,  were  correct,  a  recovery  could  be 
had  for  any  amount  of  usurious  interest,  if  the  contract  had  been 
reduced  to  writing,  and  then  renewed.  We  cannot  give  our  as- 
sent to  such  an  interpretation  of  the  law.  It  is  well  understood, 
that  the  law  forbids  more  than  ten  per  cent  per  annum,  to  be  stipu- 
lated for  in  any  contract ;  and  neither  the  renewal  of  the  contract, 
nor  any  devices  to  evade  the  law  can  be  countenanced*  On  va- 
rious occasions,  this  court  has  shown  its  determination  to  expose 
the  means  resorted  to,  for  the  purpose  of  evading  the  law,  and  has 
uniformly  refused  to  enforce  a  usurious  contract.  3  Mart.  N.  S. 
622.  4  lb.  N.  S.  167.  7  lb.  N.  S.  409.  2  La.  115.  And  it  is 
now  the  settled  doctrine  of  this  court,  that  any  contract  which 
stipulates  for  interest  exceeding  ten  per  cent  per  annum,  is  usu- 
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rious  and  null,  and  that  the  creditor  can  only  recover  the  princi- 
pal debt,     3  La-  393.    6  La.  709/ 

We  are  of  opinion,  that  the  Judge  below  erred  in  refusing  to 
permit  the  defendant  to  show,  that  a  large  portion  of  the  demand 
against  him,  was  made  up  of  usurious  interest,  and  we  must  again 
remand  the  case  for  a  new  trial. 

The  judgment  is  therefore  annulled  and  reversed,  and  the 
cause  remanded  for  a  new  trial,  with  directions  to  the  District 
Judge,  to  admit  the  testimony  offered  ]^y>the  defendant,  for  the 
purpose  stated  in  his  bill  of  exceptions,  and  in  other  respects  to 
conform  to  the  principles  herein  settled,  and  proceed  according  to 
law  ;  the  plaintiff  paying  the  costs  of  the  appeal. 


The  State  v.  The  Union  Bank  of  Louisiana. 

Under  the  second  section  of  the  act  of  5th  of  Febraaiy,  184S,  ch.  32,  reyiving  the 
charters  of  the  Banks  in  the  city  of  New  Orleans,  the  Board  of  Conency  are  enti- 
tled to  free  access  to  the  Taults  and  books  of  the  Banks  ;  may  call  upon  their  offi- 
cers  at  any  time  ;  msy  take  sach  memoranda  and  lists  as  they  think  proper  and 
necessary ;  and  may  require  any  officer  of  such  Banks  to  snbmit  their  books  and 
papers  to  their  inspection  and  examination.  But  they  baye  no  right  to  call  upon 
those  institutions,  to  make  out,  at  their  own  expense,  statements  not  expressly  re- 
quired of  them  by  law,  though  demanded  by  the  Board  for  the  purpose  of  obtain- 
ing information,  which  it  is  required  by  law  to  lay  before  the  Legislature.  The 
law  only  exacts  that  the  members  of  the  Board  shall  be  allowed  to  examine,  for 
themselTes,  the  books  and  papers  of  the  Banks. 

The  second  section  of  the  act  of  34th  of  February,  1842,  ch.  59,  supplementary  to 


*  Since  the  decision  in  this  case,  an  act  of  the  19th  February,  1844,  chap.  35,  has 
altered  the  law  on  this  subject.    It  provides : 

Section  1.  That  article  two  thousand  eight  hundred  and  ninety-five,  of  the  Civil 
Code  of  Louisiana,  be  so  amended,  that  the  amount  of  conventional  interest  shall  in 
no  case  exceed  eight  per  cent,  under  pain  of  forfeiture  of  the  entire  interest  so  eun- 
trmcted. 

Section  2.  That,  if  any  person  hereafter  shall  pay  on  any  contract,  entered  into  af- 
ter the  passage  of  this  act,  a  higher  rate  of  interest  than  the  above,  as  discount  or 
otherwise,  the  same  may  be  miod  for,  and  recovered  within  twelve  months  from  the 
time  of  such  payment. 
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the  act  for  pre^eDting  the  further  violation  of  law  by  the  Banks,  which  imposes 
a  penalty  on  any  president,  officer,  agent,  or  clerk  of  any  Bank  who  shall  fail  to 
give  a  fall  and  complete  statement  relative  to  its  afiairs  when  required  by  compe- 
tent authority,  was  passed  with  reference  to  former  laws,  and  only  points  oat  the 
punishment  to  be  inflicted  on  those  violating  their  provisions. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan, J. 

Simon,  J.  The  President  of  the  Board  of  Currency  com- 
plains that,  in  the  discharge  of  its  official  duties,  the  said  Board, 
on  or  about  the  29th  of  October,  1842,  made  an  application  to  the 
President,  Directors,  and  Cashier  of  the  Union  Bank  of  Louisi- 
ana, for  certain  information,  the  purport  of  which  is  literally  recit- 
ed in  the  petition  ;  that  in  order  to  facilitate  the  furnishing  of  the 
information  and  statement,  the  Board  of  Currency  prepared  and 
sent  to  the  Bank,  the  forms  in  which  said  statements  were  to  be 
made  ;  that  the  information  required  is  material  and  important  to 
the  Board  of  Currency ;  and  that  the  defendants  have  illegally 
and  peremptorily  refused  to  furnish  said  information,  contrary  to 
the  acts  of  the  Legislature  passed  in  1842,  which  have  been  ac- 
cepted by  the  defendants,  and  have  thus  become  a  part  of  the 
charter  of  their  institution.  A  writ  of  mandamus  is  prayed  for, 
to  be  directed  to  the  President,  Directors,  and  Cashier,  and  to 
the  Union  Bank  of  Louisiana  in  its  corporate  capacity,  command- 
ing them  to  furnish  the  information  and  statements  required,  or  to 
show  cause  to  the  contrary,  ice. 

The  Bank  first  excepted  to  the  form  of  this  application,  on  the 
ground  that  Germain  Musson,  as  President  of  the  Board  of  Cur- 
rency, cannot  maintain  any  action,  or  appear  in  court.  It  further 
averred,  that  there  is  no  law  requiring  them  to  give  the  informa- 
tion and  statements  demanded ;  that  the  demand  of  such  informa- 
tion is  unnecessary,  vexatious,  and  arbitrary ;  that  if  it  had  been 
disposed  to  give  the  same,  the  time  allowed  is  not  sufficient,  and 
that  it  would  cost  the  institution  extra  clerk's  salary  to  the  amount 
of  one  thousand  dollars  at  least,  to  make  the  statements  demand- 
ed, an  expense  which  it  is  not  bound  to  support. 

The  defendants'  exceptions  were  overruled,  and  a  peremptory 
mandamus  was  ordered  to  be  issued.  The  defendants  have  ap- 
pealed. 
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The  information  and  statements  alluded  to,  and  recited  in  the 
petition,  were  dema(nded  of  the  defendants,  by  a  letter,  dated  the 
29th  of  October,  1842,  as  follows  : — 

1st.  A  statement,  (in  the  form  annexed,)  showing  the  amount 
due  the  Bank  on  the  23d  of  December,  1841,  and  the  amount  re- 
maining due  by  the  same  persons  on  the  26th  of  March  past,  and 
the  26th  of  November  next.  The  form  is  now  sent  you,  in  order 
to  allow  sufficient  time  to  prepare  and  fill  up  the  first,  second,  and 
third  columns  of  the  statements,  the  fourth  having  to  be  filled  only 
after  the  close  of  business,  on  Saturday,  the  26th  of  November 
next. 

2d.  A  list  of  the  sums  due  on  the  26th  of  November  next,  by 
other  persons  than  those  named  in  the  above  mentioned  state- 
ment. 

3d.  A  list  of  loans  in  the  country. 

4th.  A  list  of  loans  to  stockholders,  and  the  proportion  of  loans 
to  the  number  of  shares  held  by  them  respectively. 

5th.  A  detailed  list  of  the  real  estate  held  by  the  Bank,  and  the 
cost  thereof. 

The  evidence  shows,  that  the  application  was  made  in  order  to 
obtain  the  information  which  the  law  requires  the  Board  of  Cur- 
rency should  obtain  from  the  Banks,  to  prepare  a  statement  for 
the  Legislature  ;  and  that  the  defendants  declined  furnishing  it  as 
required.  The  answer  of  the  Cashier,  in  the  name  of  the  insti- 
tution, says :  "  however,  the  books  of  the  Bank  will  be  always 
open  for  your  inspection." 

Several  witnesses  have  been  examined,  to  show  the  probable 
amount  of  the  expense  which  the  information  and  statements  re- 
quired would  cost,  and  the  time  which  they  would  take.  Two 
of  them  estimate  it  at  $500 ;  another  says  that  $300  or  $400 
would  be  a  reasonable  compensation  for  the  work  ;  and  another 
says  it  would  be  worth  from  $800  to  $1000.  They  differ  also  as 
to  the  time,  according  to  the  number  of  clerks  employed.  They 
all  agree  that  it  would  take  considerable  time  to  make  out  the 
statements  called  for ;  and  one  of  them  states  that  to  do  the  work 
with  perfect  accuracy,  would  take,  he  supposes,  two  months. 

R.  D.*Shepherd,  who  was  the  first  President  of  the  Board  of 
Currency^  testifies  that  in  the  exercise  of  his  duties  as  such,  he 
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never  experienced  any  opposition  on  the  part  of  the  defendants  ; 
that,  on  the  contraryr  every  facility  was  afforded  him,  and  that 
all  information  required  by  him  of  the  Union  Bank  was  cheerfully 
furnished.  He  further  states,  that  it  would  be  highly  improper 
to  publish  the  names  of  all  the  debtors  of  the  Bank  to  the  pub- 
lic ;  but  he  should  not  consider  it  improper  or  impolitic  to  fur- 
nish it  to  the  Board  of  Currency.  The  stockholders  should 
know  the  true  state  of  the  Bank ;  and  the  witness  proceeds  to  give 
his  opinion  on  the  effect,  which  the  publishing  of  the  names  of  the 
debtors  of  a  bank,  would  have  upon  its  credit,  &c. 

It  has  been  also  admitted  on  all  hands,  in  the  argument  of  this 
cause,  that  the  Board  of  Currency  has  always  had  free  access  to 
the  vaults  and  books  of  the  Union  Bank  ;  that  this  never  was  re- 
fused ;  and  that  the  affairs  of  the  Bank,  as  shown  by  the  books 
and  papers,  have  always  been  open  to  their  examination  and  in- 
spection. 

The  powers  and  duties  which  are  exercised  by  the  Board  of 
Currency  in  this  State,  are  exclusively  derived  from  an  act  of  the 
Legislature,  approved  on  the  5th  of  February,  1842,  ch.  22,  entitled, 
''  An  act  to  revive  the  charters  of  the  several  Banks  located  in 
the  city  of  New  Orleans,  and  for  other  purposes,''  and  from  the 
several  acts  amending  the  same  subsequently  passed.  Such 
powers,  which  are  very  extensive,  are  pointed  out  and  described 
in  the  second  section  of  that  act,  and  our  inquiry,  therefore,  must 
be  limited  to  ascertaining  whether  the  requisition  made  in  this 
suit  by  the  Board  of  Currency,  comes  within  the  extent  of  the 
powers  given  by  the  law  under  which  the  Board  was  established. 

Every  body  knows  the  origin  of  the  Board  of  Currency,  and 
those  who  are  in  any  manner  acquainted  with  the  state  of  the  af- 
fairs of  the  country  at  that  time,  are.  aware  of  the  reasons  which 
induced  the  Legislature  to  adopt  the  law  which  brought  it  into  ex- 
istence. Its  object  was  to  put  the  several  Banks  of  the  State 
under  the  supervision  and  control  of  three  Commissioners  ap- 
pointed by  the  State,  whose  principal  duty,  under  the  name  of  the 
"  Board  of  Currency,"  should  be  to  regulate  their  circulation,  and 
"  to  take  hare^^  as  the  law  says,  "  that  the  paper  money  issued 
under  the  authority  of  the  State  be  not  depreciated,^^  Have  they 
succeeded,  is  a  question  which,  perhaps,  might  be  answered  by 
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thousands,  but  which  is  not  now  under  our  judicial  consideration. 
The  powers  vested  in  the  Board,  were  to  be  used  and  exercised 
as  a  check  upon  the  Banks ;  and  the  members  of  the  Board  of 
Currency,  receiving  their  salaries  from  those  institutions,  became 
so  far  identified  with  their  administration,  as  to  be  able  at  any 
moment  not  only  to  supervise  their  affairs^  but  to  see  with  tlieir 
own  eyes  how  they  were  conducted. 

The  question  then,  which  presents  itself  in  this  case,  docs  not 
seem  to  relate  particularly  to  the  extent  of  the  powers  of  the  Board 
of  Currency,  but  to  the  manner  in  which  those  powers  are  to  be 
exercised.  It  is  rather  a  question  of  action,  tending  to  regulate 
the  intercourse  between  the  Board  and  the  Banks,  and  to  ascer- 
tain and  establish  the  means  which  are  to  be  resorted  to,  to  obtain 
the  object  of  the  law. 

Under  the  second  section  of  the  law  above  alluded  to,  (Laws  of 
1842,  p.  38,)  the  Board  of  Currency  is  vested  with  the  following 
powers : — 

1st.  To  supervise  the  faithful  execution  of  the  act,  and  of  the 
charters  and  bye-laws  of  all  Banks  working  under  it. 

2d.  Thoroughly  to  examine  the  affairs  of  any  Bank,  whenever 
they  may  deem  it  expedient  to  do  so,  and  at  least  quarterly. 

dd.  To  require  of  the  President  and  Cashier  of  each  Bank,  on 
Saturday  of  each  week,  the  following  statement  in  a  printed  form, 

signed  by  them:    1.  Capital  realized,  $ .      2.  Amount  of 

"dead  weight,"  under  the  respective  heads  of  real  estate,  loans 
on  stock,  long  loans,  personal  or  otherwise,  protested  paper,  and, 
in  fine,  of  all  assets  not  realizable  within  ninety  days.  3.  Move- 
ment of  the  Bank,  to  wit :  loans  on  paper  payable  at  maturity, 
and  intended  to  meet  the  two-thirds  of  the  cash  liabilities  unrepre- 
sented by  specie ;  circulation ;  deposits,  and  other  cash  liabili- 
ties ;  specie  and  cash  assets. 

4th.  Said  statements  shall  be  regularly  filed  in  the  office  of  the 
Board  of  Currency,  and  the  statements  so  furnished  on  the  last 
Saturday  of  each  month,  shall  be  signed  by  the  President  of  the 
Board  of  Currency,  and  published  in  the  State  paper  on  the  first 
Monday  in  each  month. 
5th.  To  call  a  meeting  of  the  stockholders  of  any  one  of  the 
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Banks,  whenever  expedient,  to  lay  before  them  full  reports  of  its 
operations  during  the  year,  and  of  its  real  situation,  &c. 

We  have  looked  in  vain  in  the  law  of  the  5th  of  February,  1 842, 
and  in  those  which  were  subsequently  passed  to  amend  it,  for 
any  provision  authorizing  the  Board  of  Currency  to  call  upon  the 
Banks  for  any  statements  similar  to  those  required  in  the  present 
suit.  It  is  clear  that  this  power  is  not  contained  in  the  second 
section,  and  that  the  statement  therein  mentioned,  which  is  to  be 
furnished  by  the  Banks  weekly  and  published  monthly,  is  not  in- 
tended to  include  and  exhibit  the  various  matters  and  detailed  in- 
formation which  form  the  subject  of  the  present  controversy. 
Indeed,  it  would  be  requiring  more  than  the  law  provides,  that  is 
to  say,  it  would  be  subjecting  the  Banks  to  a  more  burthensome 
and  expensive  task  than  is  contemplated  by  law ;  for  the  execu- 
tion of  which  they  would  incur  considerable  and  unnecessary  ex- 
penses. As  the  law  stands,  it  seems  that  the  information  here  re- 
quired, would  be  properly  the  result  of  the  thorough  examina- 
tion  of  the  affairs  of  the  Banks,  to  be  made  by  the  Board  of  Cur- 
rency, and  of  the  investigation  which  said  Board  is  empowered 
to  go  into,  whenever  they  may  deem  it  expedient.  For  this  pur- 
pose, they  have  free  access  to  the  vaults  and  books  of  the  Banks  ; 
they  may  call  upon  their  officers  at  any  time ;  they  may  take  such 
memorandums  and  lists  as  they  may  think  proper  and  necessary  ; 
and  the  President,  Directors,  Cashier,  or  other  officers  of  any 
Bank  cannot  refuse  to  submit  their  books,  papers,  or  documents 
to  the  inspection  and  thorough  examination  of  the  Board  of  Cur- 
rency. This,  we  understand,  to  be  the  extent  of  the  duties  which 
are  imposed  by  law  upon  the  Banks,  in  their  intercourse  with  the 
Board  of  Currency,  and  is,  in  our  opinion,  the  safest  course 
which  can  be  adopted  to  ascertain  the  exact  situation  of  their  af- 
fairs. It  has  been  shown,  that  the  defendants  have  never  refused 
to  submit  the  affairs  of  their  institution  to  the  inspection  of  the 
Board.  Nay,  it  has  been  admitted,  that  their  books  and  papers 
have  always  been  open  to  such  examination.  No  complaint  has 
been  made  of  the  Union  Bank  ever  having  failed  to  furnish  its 
weekly  statement,  as  required  by  law  ;  and  we  cannot  concur  with 
the  Judge,  a  quo,  in  the  opinion,  that  the  information  here  requir- 
ed, should  be  obtained  by  means  of  the  statement  demanded,  at  the 
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exclusive  expense  of  the  defendants.  It  may  easily  be  derived 
from  an  examination  of  the  books  of  the  Bank,  which  the  mem- 
bers of  the  Board  are  at  liberty  to  inspect  with  their  own  eyes ; 
and  is  all  the  law  requires. 

We  have  been  referred  to  the  second  section  of  an  act  of  the 
Legislature,  entitled,  ''  An  act  supplementary  to  an  act,  entitled, 
'  an  act  to  prevent  further  violation  of  law  by  the  Banks,' "  ap- 
proved on  the  24ih  of  February,  1842,  which  imposes  a  penalty 
upon  any  director,  president,  officer,  agent,  or  clerk  of  any  Bank, 
who  shall  fail  to  give  a  full  and  complete  statement^  when  requir- 
ed by  competent  authority.  This  law  was  passed  in  reference  to 
former  laws,  and  means  nothing  more  than  to  point  out  the  pun- 
ishment which  should  be  inflicted  upon  those  guilty  of  violating 
the  former  provisions.  Still,  the  question  would  recur,  what 
statement  does  this  law  allude  to  ?  In  the  case  of  the  statement 
which  is  to  be  furnished  by  the  Banks  to  the  Board  of  Currency, 
which  is  a  competent  authority  within  the  meaning  of  the  act,  it 
cannot  be  doubted  that  reference  should  be  had  to  the  second  sec- 
tion of  the  law  of  the  4th  of  February,  in  order  to  ascertain  the 
nature  of  the  statement  to  be  given,  when  required ;  and  surely, 
it  cannot  be  contested,  that  this  penal  law  cannot  apply  to  the 
failure  of  furnishing  any  other  statement  but  the  one  required  by 
the  section  above  recited.  It  is  clear,  as  we  have  already  said, 
that  the  Banks  are  not  bound  to  furnish  any  other  statement,  and 
that  their  officers  could  only  be  punished  in  case  of  their  failing  to 
give  such  a  statement,  as  is  required  by  law. 

It  is  therefore  ordered,  that  the  judgment  of  the  District  Court 
be  reversed,  and  the  i  ule  obtained  below  discharged,  with  costs. 

Preston^  Attorney  General,  for  the  State. 

H.  R.  Denis,  for  the  appellants. 
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The  State  v.  The  Louisiana  State  Bank. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan^ J. 

Simon,  J.  This  case  presents  exactly  the  same  question  as  the 
one  just  now  pronounced  upon,  and  decided,  in  the  case  of  The 
State  V.  The  hnton  Bank.     It  must  have  the  same  result. 

It  is  therefore  ordered,  that  the  judgment  of  the  District  Court 
be  annulled,  and  reversed ;  and  that  the  rule  obtained  below  be 
discharged,  with  costs. 

Preston,  Atorney  General,  for  the  State. 

Grima,  for  the  appellants. 


The   Commissioners   of  the  Merchants  Bank  of  New  Or- 
leans v.  Etienne  CoRDEVioLLE  and  another. 

Where  the  holders  of  a  note,  the  payment  of  which  the  makera  gnarantied  bj  the 
pledge  of  another  note  aecured  by  mortgage,  do  any  act  by  which  the  mortgage  is 
destroyed,  the  endorsers  of  the  first  note  will  be  released,  they  having  a  right  to  be 
subrogated  to  the  mortgage.    C.  C.  3030. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts,  J. 

C  C  Parkhill,  for  the  appellants. 

A.  Bodiny  for  the  defendants. 

MoRPHT,.  J.  The  defendants  are  sued  as  endorsers  of  a  note 
for  $5000,  drawn  to  their  order  by  Jonau,  Metoyer  &  Co., 
and  protested  for  non-payment  on  the  29th  of  February,  1840. 
They  answer  that  their  liability  as  endorsers,  if  it  ever  existed, 
has  been  released  by  the  laches  of  the  plaintiffs  ;  that  a  note  for 
$10,000,  secured  by^  mortgage,  was  placed  in  their  hands  by  the 
makers  to  secure  the  note  sued  on,  and  that  no  judgment  can  be 
rendered  against  ihem  unless  such  collateral  security  be  delivered 
to  them,  which  the  plaintiffs  are  unable  to  do ;  that  the  property 
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upon  which  the  note  bore  a  first  mortgage,  has  been  sold  at  a  ju- 
dicial  sale,  and  the  Merchants  Bank  authorized  the  Sheriff  to  raise 
the  said  mortgage  ;  that  the  money  collected  to  pay  the  mortgage 
note  was  lost  by  the  negligence  of  the  plaintiffs,  who  took  a  judg- 
ment against  the  Sheriff  only  for  $5117  72,  and  moreover  suffered 
the  judicial  sale  to  be  perfected  by  a  monition.  Judgment  was 
rendered  below  in  favor  of  the  defendants,  and  the  plaintiffs  have 
appealed. 

The  record  shows,  that  the  drawers  of  the  note  in  suit,  had 
lodged  in  the  Merchants  Bank,  as  collateral  security,  a  note  for 
$10,000,  drawn  by  Thayer  &  Hooker  to  the  order  of,  and  en- 
dorsed by  Timothy  C.  Twichell,  bearing  date  the  2Sth  of  Februa- 
ry, 1837,  which  note,  together  with  another  one  of  the  same  date, 
amount,  and  maturity,  was  secured  by  mortgage  on  two  lots  of 
ground ;  that  the  mortgaged  premises  were  seized  and  sold  at  the 
suit  of  the  bearers  of  the  last  mentioned  note,  in  April,  1840,  and 
brought  twenty  thousand  dollars.  The  whole  amount  of  the  ad- 
judication was  paid  to  the  Sheriff,  who  conceiving  that  he  had  a 
legal  right  so  to  do,  cancelled  the  whole  mortgage  on  the  proper- 
ty ;  but,  by  consent  of  parties,  the  price  thus  paid  was  to  remain 
in  his  hands,  until  the  homologation  of  a  monition  which  had  been 
sued  out  by  the  purchasers.  Shortly  after  this  sale,  the  Merchants 
Bank  entered  into  an  arrangement  with  Jonau,  Metoyer  &  Co., 
by  which  they  had  themselves  authorized  to  collect  of  the  Sheriff 
$5000,  with  interest  from  the  29th  of  February,  1 840,  at  7  per  cent 
per  annum,  and  $3  costs  of  protest ;  and,  on  receiving  that  amount, 
they  placed  in  the  hands  of  that  officer  the  note  of  $  i  0,000  pledged 
to  them.  They  made  no  opposition  to  the  monition,  but  exhibited 
to  the  Sheriff  their  authority  from  Jonau,  Metoyer  &  Co. ;  and,  on 
an  offer  lo  surrender  up  to  him  the  mortgage  note  of  $10,000,  de- 
manded payment  of  their  debt,  which,  with  the  interest  stipulated, 
amounted  to  $3117  72.  After  several  ineffectual  demands,  the 
plaintiffs  took  a  rule  upon  him,  under  article  767  of  the  Code  of 
Practice,  which  was  made  absolute  for  $5117  72,  with  twenty 
per  cent  damages  from  the  13th  of  July,  1840.  No  recovery  be- 
ing had  either  against  the  Sheriff,  or  his  sureties,  the  present  suit 
was  brought  in  October  last.  The  Judge  below  did  not  err  in 
concluding,  that  the  course  pursued  by  the  plaintiffs  had  released 
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the  defendants  from  their  obligation,  as  sureties  for  the  debt. 
They  made  with  the  pledgors  a  new  contract,  by  which,  on  re- 
ceiving the  amount  of  their  debt  from  a  third  person,  they  agreed 
to  surrender  the  note  pledged  to  them.  On  the  neglect  or  refusal 
of  the  Sheriff  to  pay,  they  might  have  returned  to  Jonau,  Metoyer 
&  Co.,  their  authority  to  collect,  and  have  looked  to  the  defen- 
dants for  payment :  but  knowing  that  the  Sheriff  had  in  his  hands 
an  amount  more  than  sufficient  to  pay  their  debt,  and  trusting  to 
that  officer,  they  sought  to  be  paid  out  of  the  proceeds  of  the  pro- 
perty sold,  and  to  that  effect  obtained  a  judgment  against  him, 
with  heavy  damages  for  the  delay  ;  thus  ratifying  the  illegal  pay- 
ment of  the  whole  price  into  his  hands,  and  the  seizure  of  the 
mortgage  which  secured  the  note  pledged  to  them.  This  act,  on 
their  part,  would  preclude  them,  and  therefore  the  defendants,  if 
subrogated  to  their  rights,  from  resorting  to  an  hypothecary  ac- 
tion, to  obtain  from  the  purchaser  the  proportion  of  the  price  they 
were  entitled  to,  as  holders  of  the  note  of  $10,000.  They  thus 
destroyed  by  their  act  the  mortgage  to  which  the  defendants  had  a 
right  to  be  subrogated,  and  consequently  released  them.  Civil 
Code,  art.  3030.  The  whole  course  of  the  proceedings  of  the 
plaintiffs  clearly  shows,  that  they  had  accepted  the  Sheriff  as  their 
debtor,  and  approved  his  acts  in  relation  to  the  money  he  bad  re- 
ceived as  the  proceeds  of  the  property,  on  which  they  held  a  mort- 
gage. If  he  has  proved  unfaithful,  or  has  become  insolvent,  the 
loss  must  be  theirs.  They  cannot  be  permitted  to  throw  it  on  the 
defendants,  who  never  assented  to  those  proceedings,  and  were 
not  even  consulted  in  the  matter. 

Judgment  affirmed. 


Th£  Fiaemens'  Insurance  Company  of  New   Orleans  t;. 

Julia  Louisa   Cross. 

Art.  3256  of  the  CWil  Code,  which  forbids  the  introdaction  of  evidence  against,  or 
beyond  what  is  contained  in  public  acts,  does  not  apply  to  contracta  made  m  fiwtd' 
tm  l^is.    A  party  may  ahow  by  parol  the  real  nature  of  soch  contract*. 
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A  wife,  who  has  mortgaged  her  paraphernal  property  to  secure  the  payment  of  a  loan, 
which  was  received  by  her  husband,  and  did  not  enure  to  her  benefit,  though  ap- 
pearing alone  in  the  contract,  as  having  borrowed  the  amount  with  the  authoriza- 
tion of  her  husband,  may  show  by  parol  the  real  character  of  the  transaction,  and 
exonerate  herself. 

Under  no  circumstances  can  a  wife  become  surety  for  her  husband.  The  form  of  the 
contract  will  be  disregarded.  Those  who  treat  with  married  women,  must  see  that 
the  obligations  they  contract  turn  to  their  advantage. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts,  J. 

Lockett  and  Micou,  for  the  appellants. 

W.  Christy,  for  the  defendant. 

MoRPUY,  J.  This  action  is  instituted  on  a  promissory  note  for 
$7000,  drawn  by  the  defendant,  authorized  by  her  husband,  to 
the  order  of,  and  endorsed  by,  Frederick  Beckman,  and  secured 
by  mortgage  on  three  lots  of  ground,  her  paraphernal  property. 
The  defence  is,  that  the  note  sued  on,  which  bears  date  on  the 
26th  of  October,  1839,  is  a  renewal  of  a  similar  one  given  to  the 
petitioners  in  October,  1838,  which  was  also  secured  by  mortgage 
on  the  same  property ;  that^although  in  both  acts  it  is  stated,  that 
the  defendant  was  indebted  to  the  plaintiffs  for  money  loaned  to 
her,  the  consideration  for  which  these  notes  and  mortgages  were 
in  truth  given,  was  a  loan  made  to  her  husband,  Osborn  Cross ; 
that  she  never  received  any  part  of  the  money  ;  that  the  debt  did 
not,  in  any  way,  enure  to  her  benefit  or  advantage ;  and  that 
these  facts  were  fully  known  to  the  petitioners.  There  was  a 
judgment  below  for  the  defendant,  and  the  plaintiffs  appealed. 

In  the  two  acts  of  mortgage,  the  defendant  appears  alone  as  a 
borrower,  with  the  authorization  of  her  husband,  and  mortgages 
her  paraphernal  property  to  secure  the  notes,  which  purport  to  be 
given  for  cash  loaned  to  her ;  and  in  the  same  acts,  Osborn  Cross 
and  Frederick  Beckman  separately  obligate  and  bind  themselves, 
in  solidOy  to  the  plaintiffs,  for  the  payment  of  the  said  notes. 

On  the  trial,  the  court  overruled  the  objection  of  the  plaintiffs, 
and  permitted  the  defendant  to  show  by  testimony,  that  the  loan 
was  in  fact  made  to  Osborn  Cross,  the  defendant's  husband,  and 
not  to  her,  as  expressed  in  the  act  of  mortgage.  The  legality  of 
this  decision  is  submitted  to  us  on  a  bill  of  exceptions.  The 
Judge  decided  correctly.     The  article  of  the  Code  relied  on, 
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which  forbids  the  introduction  of  evidence  against,  or  beyond 
what  is  contained  in  public  acts,  does  not  apply  to  contracts  made 
infraudem  legis.  If  such  an  exception  did  not  exist,  and  if  it 
were  not  open  to  the  defendant  to  show  the  real  nature  of  the 
transaction,  the  laws  made  for  ihe  protection  of  married  women 
would  have  no  effect  whatever.  In  every  case  their  provisions 
could  be  evaded,  by  giving  to  a  prohibited  contract  the  garb  and 
semblance  of  one  perfectly  legal,  and  thus  would  be  done  indi- 
rectly, what  could  not  be  done  directly.  8  Mart.  N.  S.  692.  7 
lb.  N.  S.  341. 

The  evidence  establishes  in  substance,  that  Osborn  Cross  had 
no  other  means  of  living  than  his  pay  as  an  officer  in  the  army, 
which  was  about  sufficient  to  defray  his  expenses ;  that  in  the 
fall  of  1838  he  had  debts,   was  pressed  for  money,  and  was  at- 
tempting to  borrow  some.     That  a  few  days  after  this  loan  was 
made,  he  paid  off  debts  to  the  amount  of  $3000 ;  that  no  portion 
of  the  money  loaned  was  ever  paid  to  the  defendant,  but  that  it 
was  paid  by  the  plaintiffs  to  different  persons  on  orders,  given  by 
her  husband ;  and  no  attempt  was  made  to  show  that  any  portion 
of  this  loan  enured,  in  any  way  or  shape,  to  her  benefit  and  advan- 
tage.   We  are  satisfied  that  the  money  borrowed  was  intended 
for,  and  was  applied  to  the  use  of  the  defendant's  husband.     The 
circumstance  of  the  wife  appearing  alone  in  the  contract,  as  hav- 
ing borrowed  the  money  with  the  authorization  of  her  husband, 
cannot  distinguish  this  case  from  those  in  which  we  have  so  fre- 
quently exonerated  married  women,  from  contracts  entered  into 
jointly  and  severally  with  their  husbands,  when  it  is  not  shown 
that  the  debt  has  enured  to  their  benefit.     Were  it  otherwise,  the 
husband  and  the  obligee,  in  loans  made  to  the  former,  would  in- 
variably give  this  form  to  the  contract,  and  thus  commit  a  fraud 
upon  the  wife.     This  case  is  much  stronger  than  that  of  Brande- 
gee  v.  Kerr  and  wife,  (7  Marl.  N.  S.  64,)  in  which  it  appeared 
that  the  wife  had  actually  received  the  money,  but  there  was  no 
proof  of  its  having  turned  to  her  separate  advantage.     Under  no 
circumstances  can  a  wife  become  surety  for  her  husband,  accord- 
ing to  our  laws  ;  and  the  form  of  the  contract  will  be  disregarded, 
if,  in  point  of  fact,  she  turns  out  to  be  a  mere  surety,  when  she 
was  made  to  appear  in  the  light  of  a  principal.    It  is  for  those 
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who  treat  with  married  women  to  be  upon  their  guard,  and  see 
that  the  obligation  stie  contracts  turns  to  her  benefit  and  advan- 
tage. 7  Mart.  484.  2  lb.  N.  S.  395.  5  lb.  N.  S.  431.  7  lb. 
N.  S.  252.     8  lb.  N.  S.  692.     9  La.  587.     10  La.  147. 

Judgment  affirmed.* 


*Lockett  and  Jlftcou,  for  a  re-bearing.  1.  All  the  deciaions,  bj  which,  the 
party  claiming  to  enforce  the  contract  of  a  married  woman,  is  held  to  proof 
that  the  contract  enured  to  her  benefit,  are  baaed  upon  the  Spanish  laws. 

2.  Those  laws  having  been  repealed  in  1828,  the  obligations  resuhing  from 
contracts  of  married  women,  must  be  tested  by  the  provisions  of  the  Civil  Code 

alone. 

3.  Under  the  code  the  contract  of  the  wife,  authorized  by  the  husband,  i» 

valid,  unless  it  conflicts  with  some  express  prohibition  of  the  law. 

4.  The  burthen  of  proof  that  such  conflict  exists,  now  rests  upon  the  wife. 
First.  The  leading  case  on  the  subject  i^that  of  Dumford  v.  Gross  and 

wifst  7  Martin,  489.  The  decision  turned  upon  the  question,  whether  the  61sl 
law  of  Tore  was  not  repealed  by  the  code.  By  that  law,  the  contract  waa 
not  binding  unless  it  was  proved  to  have  enured  to  the  benefit  of  the  wife. 
Such  proof  was  a  part  of  the  plaintiff's  case.  The  court  held  that  the  seve^ 
ral  articles  of  the  code,  allowing  married  women  to  contract^  should  be  con- 
strued with  reference  to  this  co-existing  law,  and  judgment  was  rendered  ac- 
cordingly. But  the  arguments,  both  of  the  counsel  and  the  court,  lead  to  the 
conclusion,  that  if  the  61st  law  of  Tore  had  not  been  in  force,  the  decision 
would  have  been  otherwise. 

The  case  of  Brandegee  v.  Kerr  decided  in  1828  was  upon  a  contract  go- 
verned by  the  same  law,  and  rests  upon  the  authority  of  the  case  already 
quoted.     7  Mart.  N.  S.  64. 

The  case  of  Davidson  v.  Stuart^  10  La.  147,  was  decided  obviously 
upon  the  authority  of  the  preceding  cases,  and  without  inquiry  as  to  any 
change  in  the  law.  Now,  the  provisions  of  the  present  code  being  substan- 
tiaUy  the  same  with  the  enactments  of  the  code  of  1808,  and  the  law  of  Toro 
having  been  repealed,  it  follows  : 

Second.  That  the  case  must  be  decided  by  the  provisions  of  the  code 
alone. 

Third.  The  code  provides  :  that  the  wife  cannot  grant,  alienate  or  mort' 
gage  unless  with  the  consent  of  her  husband.    Art.  124. 

That  the  incapacity  of  the  wife  to  contract,  is  removed  by  the  authoriza- 
tion of  the  husband.    Art.  1779. 

That  the  wife  may  alienate  her  paraphernal  property,  with  the  authoriza- 
tion of  her  husband.     Art.  2367. 

That  she  cannot,  except  with  the  authorization  of  her  husband,  alienate  her 
immoveables.    Art.  2411. 
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These  articles,  with  others  providing  for  special  cases^  establish  tbe  princi- 
ple, that  the  wife,  with  the  consent  of  the  hushand,  may  make  any  contract, 
which  she  could  make  if  unmarried.  The  distinction  taken  by  the  Judge  be- 
low, that  she  may  alienate,  but  not  mortgage,  is  not  supported  by  the  law. 
The  provision  that  she  cannot  mortgage,  (art.  124,)  without  the  consent  of  the 
husband, — being  equivalent  to  a  permission  to  mortgage  with  his  consent,  even 
if  the  word  alienate  did  not  inclade  that  of  mortgage,  which  is  a  species  of 
alienation. 

The  only  exception  to  the  principle  thus  established  is,  that  the  wife  cannot 
bind  herself  with  her  husband,  or  for  him,  for  debts  contracted  by  him,  before 
or  during  the  marriage.     Art.  2412. 

Then  the  law  is  not,  that  to  bind  the  wife  apoa  her  contract,  proof  must  be 
made  that  it  enured  to  her  benefit ;  bat  that  the  wife  may  bind  herself  by  her 
contracts,  authorized  by  her  husband ;  except  in  ease  of  binding  herself  for 
his  debt. 

Fourth,  In  this  state  of  the  law,  it  would  seem  on  &ir  principles  that  the 
wife,  who  has  contracted  an  obligation  in  the  form  prescribed  and  permitted 
by  the  code,  is  bound  by  her  contract,  unless  she  proves  that  the  case  comes 
within  the  exception. 

Fifth.  The  contract  in  this  case,  is  a  mortgage  in  due  form  of  law,  upon 
paraphernal  property  of  the  defendant.  Then  it  is  a  contract  permitted  by 
the  law.    Arts.  124, 2307. 

The  defence  is,  that  the  amount  of  the  loan  was  received  by  the  husband, 
and  applied  to  his  own  use. 

The  wife  has  the  right  to  administer  her  paraphernal  property.  If  she 
does  not  choose  to  exercise  this  right,  it  devolves  upon  the  husband,  or  it  may 
be  exercised  by  both.    Arts.  2361,  2362,  2363. 

The  record  shows,  that  there  was  no  separation  of  property  between  the  de- 
fendants, until  after  the  institution  of  this  suit ;  and,  that  the  husband  did  ad- 
minister the  paraphernal  property. 

From  the  moment  of  signing  the  acts  of  mortgage,  the  right  to  receive  the 
amount  of  the  loan,  became  a  personal  right  to  be  exercised  even  in  justice, 
by  the  husband.    Code  of  Practice,  art.  107. 

Of  course  he  had,  as  administrator,  the  right  to  receive  the  loan,  and  pay- 
ment to  him  was,  in  law,  payment  to  the  wife. 

The  condition  of  the  lender  would  be  indeed  onerous,  if  he  were  forced  to 
become  the  surety  of  the  person  to  whom  he  is  compelled  to  pay. 

If  the  money  in  question  had  been  a  debt  due  the  wife  as  paraphernal,  the 
payment  to  the  husband  would  have  been  a  good  payment,  and  it  could  not 
be  maintained  that  the  debtor  must  look  to  its  application  after  payment.  He 
is  not  the  guardian  of  the  wife,  and  any  attempt  to  control  the  husband  in  his 
administration  uf  the  wife^s  property,  would  be  unwarranted  and  impertinent. 

The  law  declares,  that  if  dotal  property  be  sold,  the  proceeds  or  ralue  must 
be  re-invested  in  other  dotal  property.  Yet  this  court,  within  a  few  weeks, 
has  decided  that  it  is  not  the  business  of  the  purchaser,  to  see  to  the  re-invest- 
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meDt  of  the  price  paid  by  him.  That  daty  the  law  leaves  to  the  hasband,  and 
the  mortgage  upon  his  real,  and  privilege  npon  his  personal  estate,  are  the  se- 
curity which  the  law  has  given  to  the  wife,  to  secure  the  faithful  performance 
of  his  trust.     Montfort  ▼.  Her  Husband^  ante,  p.  453. 

Still  stronger  is  the  law  in  case  of  the  sale  of  paraphernal  property.  The 
law  does  not  require  the  re-investment  of  the  proceeds.  *  It  provides  for  the 
case  of  the  receipt  of  the  money  by  the  husband,  and  the  conversion  of  it  to 
his  own  use  ;  and  the  security  given  to  the  wife  is  not,  that  she  may  rescind 
the  contract  and  recover  the  property,  but  that  she  shall  have  a  mortgage  for 
its  return.    Civil  Code,  art.  2367. 

The  maxim  expressio  unius,  ^c,  again  applies  with  great  force.  If  the 
law  intended  to  give  the  right  to  rescind ;  it  wotlld  have  so  enacted  ;  while,  as 
the' law  stands,  the  granting  of  a  mortgage  upon  the  husband's  property,  ex- 
eludes  the  idea  that  the  right  to  rescind  exists,  because  it  is  inconsistent  with 
the  other.  The  wife  cannot  claim  both  the  price  and  the  property ;  and  where 
the  law  says  how  the  price  shall  be  secured  to  her,  it  in  substance  enacts  that 
she  has  no  further  claim  npon  the  property.  It  does  not  put  her  upon  an  elec" 
tion  between  inconsistent  rights. 

We  have  already  seen  that  the  law  makes  no  distinction  between  mortga* 
ges  and  alienation  ;  the  latter  word  is  nsed  in  art.  2367  ;  but  the  greater  in- 
cludes the  less  power,  and  the  same  rule  most  apply  whether  money  is  raised 
by  mortgage,  or  by  a  sale  of  the  paraphernal  property. 

Under  the  laws  existing  at  the  time  of  the  decision  of  Dumford  v.  Gross, 
as  construed  by  the  court,  the  wife  might  mortgage  her  estate  with  the  autho- 
rifeation  of  her  husband,  provided  the  mortgagee  should  be  always  ready  to 
prove  that  the  mortgage  was  for  her  benefit.     Law  61st  of  Toro. 

Now,  the  enactment  of  the  code  remaining  the  same,  and  the  proviso,  having 
been  repealed,  it  follows  simply  that  the  wife  may  make  a  valid  mortgage,  if 
authorized  by  the  husband.  If  the  decision  of  the  court,  in  this  case,  be  af- 
firmed, the  repealed  proviso  will  be  revived  by  judicial  decision,  and  added  to 
the  code. 

As  the  law  then  stood,  the  party  making  a  loan,  was  pot  upon  his  vigilance 
to  see  how  the  money  was  applied.  The  application  of  the  money  became  a 
part  of  his  case ;  and,  in  making  the  loan,  he  had  reason  to  insist  upon  a  super- 
intendence of  its  distribution.  But,  if  the  law  has  been  changed,  it  is  no  long- 
er the  doty,  or  the  right  of  the  lender,  to  require  from  the  borrower  a  disclo- 
sure of  the  purpose  to  which  the  money  is  to  be  appropriated. 

We  conclude,  that  the  defendant  is  bound  by  this  contract,  unless  she  has 
proved  that  it  came  within  the  prohibition  of  the  law. 

The  only  restriction  upon  the  rights  of  the  wife,  (authorized,  &e.)  to  con- 
tract and  bind  herself  by  her  contracts,  is,  that  she  shall  not  bind  herself  with 
her  husband,  or  for  him,  **  for  debts  contracted  by  Atm,  before  or  during  the 
marriage." 

If  the  wife,  in  her  own  name,  obtains  a  loan  to  be  secured  by  mortgage 
upon  her  own  property,  the  debt  cannot,  in  any  sense,  be  said  to  have  been 
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contracted  by  the  husband.  It  is  simply  the  contract  of  the  wife,  and  not  the 
less  Talid,  if  the  husband  binds  himself  for  the  same  debt,  for  the  law  does  not 
prohibit  the  husband  from  being  the  surety  of  the  wife. 

The  payment  of  the  money  to  the  husband  does  not  affect  the  validity  of  the 
transaction,  or  prove  collusion  because  he  is  the  agent  of  the  wife. 

If,  on  the  other  hftnd,  the  plaintiff  knew  that  the  money  was  intended  for 
the  husband  alone,  and,  with  that  knowledge,  accepted  the  mortgage  of  the 
wife,  the  transaction  would  be  a  fraud  within  the  prohibition  of  the  law,  and 
therefore  void.  Knowledge  or  collusion  must  be  brought  home  to  the  plain- 
tiffs before  the  contract  can  be  touched.  But  the  defendant  has  neither  al- 
leged, nor  attempted  to  prove,  that  such  knowledge  or  collusion  existed.  She 
rests  her  case  upon  the  proof  that  the  husband  received  the  money,  and  upon 
the  presumption  that  he  used  it  for  his  own  purposes,  because,  it  is  not  shown 
to  have  enured  to  her  benefit. 

We  therefore  contend,  that  the  incapacity  of  the  defendant  being  removed, 
her  contract  must  be  governed  by  the  same  rules  as  the  contracts  of  other  per- 
sons ;  that  the  payment  to  the  husband,  or  to  his  order,  was  well  made ;  and 
that  the  plaintiffs  are  not  responsible  for  the  misappropriation  of  the  money. 
We  further  contend^  that  the  misappropriation  of  the  money,  if  proved,  gives 
no  right  to  annul  the  contract,  but  only  creates  a  mortgage  upon  the  estate  of 
the  husband. 

No  imputation  of  fraud  or  collusion  can  rest  upon  the  plaintiffs.  They  have 
advanced,  upon  the  faith  of  the  defendant's  promise  and  mortgage,  the  large 
sum  of  $7000  of  their  own  money  ;  and  a  defence  by  which  either  the  hus- 
band or  the  wife  is  to  be  protected  in  the  enjoyment  of  this  money,  without  the 
obligation  of  returning  it,  is  one  not  to  be  favored  by  the  law.  It  is  true 
that  the  law  protects  the  rights  of  married  women  ;  but  it  ought  not  to  be  used 
by  them,  to  obtain  possession  of  the  money  of  others,  and  then  to  repudiate 
the  promise  to  repay  it> 

"Re-hearing  refused. 


SoNGY  Reynaud  «.  His  Crbditors. 

A  claim  is  sufficiently  liquidated  to  be  susceptible  of  compensation,  when  itstomct- 
ness  is  admitted  by  the  debtor. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Afawnan,  J. 

C  Janin,  for  the  appellants. 

/.  Seghers,  for  the  opponent, 

MoRPHY,  J.    This  is  an  opposition  to  a  tableau  of  distribution 
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filed  in  tiiis  case,  from  which  it  appears,  that  there  is  nothing  com- 
ing to  the  ordinary  creditors ;  the  balance  remaining,  afler  the 
payment  of  the  privileged  debts  and  law  charges,  being  covered  by 
the  legal  mortgage  of  the  insolvent's  wife.  The  opponent,  Valery 
Landry,  as  one  of  the  testamentary  executors  of  the  late  Antoine 
Peytavin,  claims  on  behalf  of  the  estate,  and  according  to  an  ac- 
count annexed  to  his  opposition,  $3952  41,  wilh  the  vendor's  pri- 
vilege on  $2205,  the  price  of  the  slave  Celeste  and  her  children, 
bought  by  the  insolvent  at  the  sale  of  the  succession  property. 
The  Judge  allowed  the  privilege  claimed,  to  the  extent  of  $  1 102  50, 
the  second  instalment  of  the  price  of  the  slaves,  together  with  in- 
terest on  said  sum,  at  the  rate  of  ten  per  cent  per  annum,  from  the 
I5th  of  January,  1838.  The  syndic,  and  the  children  of  the  in- 
solvent have  appealed. 

There  appears  to  be  no  dispute  as  to  the  correctness  of  ihe 
account,  in  relation  to  the  sums  charged,  or  credited  to  the  insol- 
vent ;  but  it  is  urged,  on  the  part  of  the  appellants,  that  the  price 
of  these  slaves  was  paid  by,  and  compensated  with  other  sums 
due  to  the  insolvent  by  the  estate  of  Peytavin,  and  that  there  is 
no  privilege  for  whatever  balance  may  remain  due  to  the  said 
estate. 

The  record  shows,  that  in  1833,  Songy  Reynaud  was  entitled 
to  claim  $5333  33,  from  the  estate  of  Antoine  Peytavin,  as  the 
sole  liquidator  of  the  partnership  which  had  existed  between  him 
and  Jean  Reynaud,  and  which  had  been  continued  between  him 
and  the  heirs  of  the  said  Jean  Reynaud ;  and  that  he  was,  more- 
over, a  creditor  of  the  deceased  for  the  sum  of  $9043  82,  making 
together,  that  of  $14,377  15.  That,  in  December,  1836,  at  the 
sale  of  the  property  of  the  estate  of  Peytavin,  Songy  Reynaud 
purchased  the  slave  Joseph  for  $1379,  and  Celeste  and  her  chil- 
dren for  $2205,  payable,  one-half  on  the  15th  of  .January,  1837, 
and  one-half  on  the  15lh  of  January,  1838,  but  never  delivered  his 
notes  according  to  the  terms  of  the  adjudication.  On  the  1st  of 
June,  1836,  Songy  Reynaud  drew  on  Valery  Landry  a  draft  in 
favor  of  C.  Squier  &  Co.,  for  $2188  36,  with  interest  at  ihe  rate 
of  eight  per  cent  per  annum,  until  paid.  This  draft  was  accepted 
by  the  executor,  to  be  paid  out  of  the  funds  which  might  be  law- 
fully coming  to  the  drawer,  who,  besides,  received  money  from 
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the  executors,  from  time  to  time,  and  gave  his  receipts,  which 
mention  that  the  payments  were  made  in  deduction  of  his  claims 
against  the  estate.  From  a  close  examination  of  the  sums  ac^ 
knowledged  to  be  due  by  Songy  Reynaud  to  the  estate  of  Pey-r 
tavin,  on  an  account  rendered  contradictorily  with  him,  of  those 
since  paid  to  him,  or  for  his  account  by  the  executors,  as  well  as  of 
the  portions  of  the  price  of  the  slaves  which  had  become  due  be-p 
fore  the  15th  of  January,  1838;  we  are  satisfied,  that  even  if 
compensation  could  take  place,  the  whole  claim  of  Songy  Rey^ 
naud  against  the  estate  had  been  already  extinguished  by  com* 
pensation,  when  the  second  instalment  of  the  slaves  fell  due ;  and 
that,  therefore,  it  remains  unpaid,  and  is  included  in  the  balance 
claimed.  The  counsel  for  the  appellants  has  contended,  that  the 
sum  of  $14,377  15,  due  to  the  insolvent  by  the  estate  of  Aotoina 
Peytavin,  became  liquidated,  and  susceptible  of  compensation 
only  in  1 839,  when  the  account  filed  by  the  ejcecutors  was  finally 
homologated  by  a  decree  of  the  Supreme  Court ;  that  this  hap- 
pened long  after  the  maturity  of  all  the  instalments  of  the  price  of 
the  slaves,  which  were  thus  extinguished  by  compensation.  We 
do  not  think  so.  The  account  of  the  executors,  filed  on  the  9th 
of  May,  1837,  acknowledged  the  insolvent's  claim  as  a  partner, 
for  $5333  33 ;  and,  as  a  creditor  of  the  succession,  he  was  therein 
set  down  for  $6679  06.  The  main  object  of  Songy  Reynaud's 
opposition  to  this  account,  was  to  have  the  latter  sum  carried  to 
$9043  82,  and  his  opposition  was  sustained,  on  the  ground  that 
his  right  to  this  sum  had  been  admitted  by  the  executors,  who 
had  acknowledged  and  approved  his  account,  and  that  it  was  not 
shown  6v  pretended  that  such  acknowledgment  had  been  made 
through  error.  See  13  La,  121.  The  precise  date  of  this  ac^ 
knowledgment  does  not  appear  from  the  record ;  but  in  a  petition 
presented  by  the  insolvent,  Songy  Reynaud,  to  the  Court  of  Pro^- 
bates,  on  the  16th  of  August,  1836,  it  is  alleged  to  have  been 
made  before  that  time.  A  claim  is  sufficiently  liquidated  to  be 
susceptible  of  compensation,  when  its  correctness  is  admitted  by 
the  debtor.  The  judgment  of  the  Supreme  Court  did  not  liqui- 
date the  claim,  but  only  declared  the  acknowledgment  made  by 
the  executors  binding  on  them.  All  the  other  sums  set  down  in 
the  account,  as  due  to,  or  by  the  estate,  and  which  were  not  em- 
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braced  in  the  opposition,  became  liquidated  by  the  acknowledg- 
ment therein  made  of  them,  or,  at  least,  by  the  homologation  of 
the  account,  which  took  place  on  the  29th  of  May,  1 837.  A8  to 
the  check,  or  order  of  Songy  Reynaud,  in  favor  of  Squier  &  Co., 
which,  it  is  said,  was  ^aid  only  in  1839  ;  il  is  clear,  that  from  the 
16th  of  June,  1836,  when  it  was  accepted  by  the  executors,  to  be 
paid  out  of  the  funds  coming  to  the  insolvent,  the  amount  for 
which  it  was  drawn  could  no  longer  be  considered  as  money  in 
the  hands  of  the  executors,  belonging  to  the  insolvent  From  the 
appropriation  of  this  sum,  and  the  receipts  given  by  the  insolvent 
for  the  money  paid  to  him  from  time  to  time,  it  is  apparent,  that 
he  did  not  intend  to  off-set  his  claim  against  the  instalments  of  the 
price  not  yet  due ;  for,  had  the  whole  price  of  the  slaves  been  first 
deducted,  there  would  not  have  remained  a  balance  sufficient  to 
have  paid  the  sums  thus  received. 

Judgment  affirmed. 
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WiLLCox,  and  another.  *'?il 
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1    *'  ^^■'^l 
In  ordinary  caaes  of  attachment,  or  where  a  judicial  aeqaeatrator  ia  oeceaaary,  the  law      |«tOB  ^1| 

haa  proyided  an  officer,  to  wit,  the  aherifT,  to  take  care  of  the  property  aeized  ;  bat 
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he  ia  to  act  only  in  the  event  of  the  partiea  failing  to  appoint  a  fit  and  proper  ae-  *r   ^17 

questrator,  or  keeper  of  their  own  aelection. 

Art.  2941,  e$  seq.  of  the  Chril  Code,  which  aathortse  the  appointment,  and  preacribe 
the  duties  of  conventional  aequeatratota,  do  not  prevent  partiea  from  conferring  other 
powers  on  such  officera. 

Partiea  intereated  in  a  debt  or  other  property,  may  appoint  agente  to  take  care  of  their 
iniereat,  and  veat  them  with  all  neceaaary  powera.  C.  C.  9951,  et  seq. ;  and  an 
action  may  be  maintained  in  the  name  of  the  agent,  as  well  as  in  that  of  the  prin- 
cipal, if  power  to  that  effect  be  given. 

The  judges  of  the  inferior  courts  cannot,  of  their  own  accord,  appoint  receivers  for  the 
purpose  of  collectmg  or  keeping  funda,  or  evidences  of  debt  which  may  be  the  sub- 
ject  of  litigation  before  them.  Such  appoiutmenta  can  be  made  only  with  the  con- 
sent of  all  the  parties  interested,  and  the  assent  of  the  judge  can  add  nothing  to  the 
powers  of  the  persons  so  appointed. 

An  attaching  creditor  can  have  no  higher  or  better  right  to  the  property  attached  than 
his  debtor,  unless  he  can  show  some  fraud  or  collusion  by  which  his  rights  have 
been  impaired.    Liens  or  privileges  existing  on  the  property  must  be  respected. 
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A  garnishee  has  no  right  to  interfere  in  the  merits  of  the  case  as  between  the  plaintiff 
and  defendant.  He  ia  to  be  viewed  as  a  stakeholder,  bound  to  disclose  the  truth. 
If  his  declarations  be  controverted,  he  may  support  them,  and  may  oppoee  any  decision 
that  will  operate  to  his  prejudice.  As  to  him,  the  questions  are,  is  he  indebted, 
and  whether  he  can  safely  pay  to  the  plaintiff.  Whtfe  there  is  any  doubt  as  to  the 
validity  of  the  payment,  a  stay  of  proceedings  wUl  be  ordered,  or  security  to  indem- 
nify the  garnishee  will  be  required. 

The  Legislature  has  power  to  prohibit  foreign  corporations  fh}m  contracting  in  this 
State ;  but  until  it  does  so,  contracts  so  made  will  be  enforced. 

The  capacity  of  a  foreign  corporation  to  sue,  is  well  established. 

A  contract  made  in  this  State,  by  the  Bank  of  the  United  States,  created  by  the  State 
of  Pennsylvania,  to  secure  the  re-payment  of  money  loaned  here,  is  valid. 

Arts.  423  and  437  of  the  Civil  Code,  cannot  be  construed  to  forbid  corporations  created 
by  other  States,  from  contracting  in  this.  Art.  423  is  directory  only,  and  declares 
that  corporations,  meaning  those  in  the  State,  must  be  created  by  the  Legislature. 
The  alternative  expression,  "  unaiUkorized  by  law,  or  bf  an  act  of  the  LeguiaUtrtf^ 
in  art.  437,  shows  that  it  alludes  to  other  corporations  than  those  created  by  the 
Legislature  of  this  State,  and  intended  to  acknowledge  the  public  character  of  cor- 
porations authorized  by  the  laws  of  foreign  States. 

The  act  of  13th  March,  1837,  ch.  66,  relative  to  limited  or  anonymous  partnerships, 
does  not  app^y  to  corporations,  but  to  private  associations  of  individuals. 

Nothing  in  the  charter  of  the  Bank  of  the  United  States  created  by  the  Slate  of 
Pennsylvania,  prohibited  it  from  making  loans  in  Louisiana,  at  the  highest  rate  of 
interest  allowed  by  the  laws  of  the  Utter  State  ;  and  such  loans  are  not  usurious. 

A  foreign  corporation  authorized  to  contract  in  this  State,  may  contract  according  to 
its  laws,  where  the  charter  contains  no  prohibition. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts^  J. 

Garland,  J.  The  petitioners,  styling  themselves  to  be  re- 
ceivers appointed  by  the  Commercial  Court,  with  the  consent  of 
all  parties,  in  the  suit  of  the  United  States  of  America  v.  The 
President,  Directors,  ^  Co,  of  the  Bank  of  the  United  States, 
Bacon  and  others,  intervenors,  represent  that  the  defendants  are 
indebted  to  them  in  the  sum  of  $7,733  33,  with  interest  at  ten 
per  cent,  from  the  17th  June,  1837,  and  costs  of  protest,  on  two 
promissory  notes,  drawn  by  Willcox,  to  the  order  of  WiUcox,  An- 
derson &  Co.,  and  endorsed  by  them,  which  notes  are  secured  by 
a  mortgage  executed  on  the  29th  July,  1837,  to  the  Bank  of  the 
United  States,  and  accepted  by  their  agent,  Jno.  Minturn,  Presi- 
dent of  the  Merchants  Bank  of  New  Orleans.  The  petition  states, 
that  in  the  suit  of  the  United  States  y.  The  Bank  of  the  United 
States,  the  notes  were  attached  as  the  property  of  the  latter,  and 
that  they  have  been  since  claimed  by  certain  persons,  as  assignees 
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of  these  notes,  and  of  a  large  amount  of  other  property,  by  virtue 
of  several  assignments  made  by  the  Bank  ;  pending  which  con- 
troversy, the  petitioners  were,  by  consent  of  all  parties  then  in- 
terested, appointed  to  collect  and  receive  the  sums  due  from  all 
persons,  with  full  powers  to  sue  and  recover  the  same  :  where- 
fore, they  pray  for  judgment. 

To  this  suit  the  defendants  excepted  :  Ist.  That  all  the  matters 
in  relation  to  this  claim,  were  pending  in  the  suit  of  the  United 
States  V.  The  Bank  of  the  United  States,  already  mentioned, 
2d.  That  the  plaintiffs  have  no  claim  against  them,  and  have  no 
legal  authority  to  institute  and  maintain  this  suit.  3d.  That  an 
attachment  has  been  levied  upon  the  amount  claimed  at  the  in- 
stance of  George  Beach,  in  another  suit  in  the  same  court,  of 
which  the  respondents  have  been  duly  notified  ;  and  that  the  as- 
signment under  which  the  present  plaintiffs  claim,  is  fraudulent, 
and  without  consideration. 

They,  therefore,  pray  to  be  dismissed ;  which  prayer  being  re- 
jected, and  the  exceptions  overruled,  the  defendants  answered. 

Admitting  the  execution  of  the  notes,  and  mortgage,  they  aver 
that  the  loan  of  money  which  they  are  intended  to  secure,  was 
made  in  this  State,  by  the  Bank  of  the  United  States  of  Pennsyl- 
vania, which  had  established  a  branch  banking  house  and  agency  in 
New  Orleans,  conducted  by  citizens  of  the  State,  for  the  benefit  of 
the  aforesaid  Pennsylvania  corporation,  which  was  contrary  to  the 
laws  of  this  State,  and  iia  known  policy^  and  highly  injurious  to  its 
interests.  They  aver  that,  consequently,  said  contract  cannot  be 
enforced. 

The  defendants  further  allege,  that  usurious  interest  is  claimed, 
as  the  contract  is  to  pay  ten  per  cent  per  annum,  whilst  by  the 
charter  of  the  Bank,  not  more  than  six  per  cent  per  annum,  can 
be  received  by  it. 

They  also  deny  that  the  United  States  can  recover  against  them, 
as  their  claim  against  the  Bank  is  not  established.  They  deny 
the  right  of  the  assignees  of  the  Bank  to  recover,  because  the  as- 
signments are  invalid  ;  and  allege,  if  the  Bank  of  the  United 
States  has  any  right  to  recover,  that  the  loan  or  consideration 
given  for  the  notes  sued  on,  consisted  of  notes  of  the  Bank,  and  if 
liable  at  all,  which  is  denied,  they  pray  to  be  condemned  to  pay 
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in  the  notes  of  that  Bank.  They  pray  for  a  jadgment  in  their 
favor,  and  annex  a  variety  of  interrogatories,  which  seem  not  to 
have  been  answered  ;  nor  was  any  attempt  made  by  either  party 
to  procure  answers,  although  an  order  to  that  effect  was  made. 

Upon  the  merits,  there  was  a  judgment  for  the  plaintiffs  with 
interest,  at  six  per  cent  per  annum,  and  the  defendants  have  ap- 
pealed. 

The  points  that  have  been  raised  in  the  case,  and  insisted  on, 
are : — 

1st.  The  power  of  the  plaintiffs  to  maintain  this  action. 

2d.  The  effect  of  the  attachment  of  George  Beach. 

3d.  The  authority  of  the  Bank  of  the  United  States  to  contract 
and  sue  in  this  State. 

4th.  The  plea  of  usury. 

A  mass  of  testimony  comes  up  with  the  record,  in  a  most  con- 
fused and  irregular  form,  much  of  which  relates  more  to  the  finan- 
cial operations  of  a  few  individuals  and  corporations,  than  to  the 
legal  questions  which  the  case  presents.  It  is  too  voluminous  to 
be  fully  stated.  We  shall,  therefore,  in  connection  with  each 
point,  state  what  we  consider  as  established  by  it. 

The  question  of  the  pendency  of  another  suit  of  the  United 
States  and  the  Bank  of  the  United  States  against  the  defendants, 
is,  we  think,  involved  in  the  first  question  we  propose  to  consider. 
In  relation  to  that,  it  is  shown  that  on  the  20th  of  January, 
1842,  the  United  States,  by  their  Attorney  for  the  Eastern  Dis- 
trict of  this  State,  commenced  a  suit  by  attachment,  in  the  Com- 
mercial Court,  against  the  Bank  of  the  United  States,  incorporat- 
ed by  the  State  of  Pennsylvania,  claiming  a  sum  approaching 
nearly  to  two  millions  of  dollars.  An  attachment  was  issued, 
under  which  notes  and  claims  to  an  amount  largely  exceeding 
$2,000,000  were  seized,  and  taken  into  possession  by  the  Sheriff; 
the  debtors  were  summoned  as  garnishees,  and  called  on  to  an* 
swer  what  they  were  owing  the  Bank,  or  what  property  or  money 
belonging  to  it  was  in  their  possession  ;  and  a  judgment  was  ask- 
ed against  them.  Among  the  notes  seized,  and  persons  cited,  as 
garnishees,  were  the  notes  and  persons  now  before  us.  A  sup- 
plemental petition  was  filed  about  two  months  after  the  original, 
representing  more  particularly  the  claim  of  the  United  States,  and 
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reducing  ihe  demand  to  about  $366,000,  for  which  judgment  was 
prayed,  and  these  defendants  and  others  were  made  garnishees, 
or  continued  as  such,  and  a  judgment  asked  for.  The  defendants 
answered  at  great  length,  the  purport  of  which  is,  that  although 
they  gave  the  notes,  their  amount  cannot  be  recovered ;  and  they 
ask  to  be  dismissed.  Pending  these  proceedings,  three  persons 
claiming  to  be  the  assignees  of  the  Bank  of  the  United  States,  of 
all  the  debts  and  property  attached,  intervened  in  the  suit,  and 
claimed  the  whole  as  belonging  to  them,  presented  an  assignment, 
and  asked  for  a  judgment  giving  them  the  whole  properly  and 
evidence  of  debts. 

On  the  16th  of  April,  1842,  the  following  order  was  entered  in 
the  case  : — 

"  The  United  States  of  America  v.  The  President^  Directors 
4*  Co.,  of  the  Bank  of  the  United  States,  On  motion  of  Baylie 
Peyton,  United  States  District  Attorney,  and  of  J.  K.  Grymes  and 
Thomas  Slidell,  of  counsel  for  the  various  intervenors  in  this 
cause,  and  also,  as  attorneys  of  the  defendants  appointed  by  this 
court,  and  on  suggesting  to  the  court,  that  the  assets  covered  by 
this  attachment,  from  the  state  of  monetary  affairs  and  other 
causes,  are  subject  to  depreciation  ;  and  that  the  litigation  herein 
may  be  of  long  continuance  ;  and  it  appearing  to  the  court,  that 
the  appointment  of  receivers  to  collect  the  debts  covered  by  this 
attachment,  and  to  administer  generally  the  property  attached,  is 
important  for  the  interests  of  all  parties  concerned,  it  being  un- 
derstood, that  said  intervenors  hereby  waive  no  claims  for  indem- 
nity, for  any  thing  done,  or  to  be  done  herein  :  It  is  ordered,  that 
William  West  Frazier  and  Christopher  Adams,  Jr.  be  appointed 
joint  receivers ;  that  they  have  full  power  to  take  charge  of,  and 
administer  the  property  attached  herein,  and  to  pursue  and  collect 
by  due  course  of  law,  the  debts  herein  attached,  and  to  that  end 
to  employ  suitable  counsel  at  the  charge  of  said  fund,  and  to  do 
such  other  acts,  and  things,  -as  appertain  to  the  duty,  and  business 
of  receivers  ;  and  that  said  receivers  do  hold  such  appointment, 
subject  to  such  orders,  and  instructions  as  this  court  from  time  to 
time  shall  establish  for  their  guidance  in  the  premises  ;  and  that 
said  receivers  shall  receive  such  compensation  as  the  court  shall 
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establish  to  be  paid  out  of  such  funds  ;  and  it  is  further  ordered, 
that  said  receivers  be  dispensed  from  giving  bond." 

This  order  and  appointment  were,  as  appears,  instigated, 
and  procured  by  the  Attorney  of  the  United  States.  His  author- 
ity to  consent  to  it  has  not  been  denied,  and  was  in  fact  admitted 
by  one  of  the  counsel  for  the  defendants.  The  counsel  for  the 
assignees,  who  were  interveners,  also  assented,  as  did  the  attorney 
representing  the  Bank,  who  had  been  appointed  by  the  court ;  and 
his  act  has  been  expressly  and  fully  ratified  since,  by  a  resolution 
of  the  Board  of  Directors,  and  the  assignees  have  given  their  as- 
sent also.  Thus  every  party  before  the  court,  who  was  interested 
in  the  preservation  of  the  property  and  the  collection  of  the  debts, 
consented  to  the  appointment  of  the  plaintiffs,  and  to  the  powers 
vested  in  them.  From  the  nature  of  the  property  attached,  much 
of  it  consisting  of  notes  endorsed  and  falling  due,  secured  by 
mortgage  or  other  securities,  it  was  very  important  to  have  some 
special  superintendant,  who  would  see  it  protected  and  properly 
managed. 

Against  the  appointment  and  authority  of  the  persons  appointed 
as  stated,  the  defendants  and  their  counsel  most  loudly  and  zea- 
lously protest.  They  have  undertaken  to  argue  against  the  ap- 
pointment in  behalf  of  various  persons,  who  do  not  complain 
themselves,  and  whilst  they  protest,  that  nothing  can  be  recovered 
of  them  legally,  they  object  to  a  parly  with  whom  their  contested 
rights  may  be  settled.  The  tribunal  on  whose  records  this  assent 
and  appointment  is  entered,  has  been  denounced  as  usurping  au- 
thority, and  intending  to  introduce  rules  of  practice,  and  principles 
new  10  our  courts,  and  foreign  to  our  jurisprudence.  It  is  true, 
that  the  mode  adopted  of  appointing  the  plaintiffs  to  exercise  the 
functions  which  they  claim,  is  somewhat  novel  in  our  courts  ;  but 
the  circumstances  are  not  of  an  ordinary  kind.  An  immense 
amount  of  debt  owing  by  a  great  number  of  individuals,  is  unex- 
pectedly thrown  into  a  litigation,  likely  to  be  protracted  between 
the  parties.  The  debtors  of  one  parly,  in  whose  solvency  the 
other  is  deeply  interested,  from  the  peculiar  state  of  affairs,  re- 
quire to  be  watched,  and  securities  to  be  made  available  ;  and 
for  the  purpose  of  general  security,  the  court  permits  the  parties 
interested,  to  appoint  their  own  agents  and  keepers  of  the  pro- 
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perty ;  and,  approving  of  them,  directs  the  Sheriff  to  deliver  to 
these  agents  or  receivers,  the  property  in  his  custody,  that  it  may 
be  administered  for  the  benefit  of  all  concerned ;  the  court  tak- 
ing care  to  have  those  persons  under  its  control,  that  it  may  see, 
that  the  trust  is  faithfully  administered. 

In  ordinary  cases  of  attachment,  or  when  a  judicial  sequestra- 
tor is  necessary  for  the  purposes  of  justice,  the  law  has  provided 
an  oBScer,  to  wit,  the  Sheriff,  to  take  care  of  the  property  seized. 
He  is  to  act,  in  the  event  of  the  parties  failing  to  appoint  a  fit  and 
proper  sequestrator,  or  keeper  of  the  property.  But  this  conser- 
vatory provision  of  the  law,  does  not  preclude  the  parties  from 
making  any  other  arrangement,  that  will  be  more  to  their  interest, 
and  which  may  promote  their  common  convenience.  Art.  2941, 
of  the  Civil  Code,  authorizes  the  appointment  of  conventional  se- 
questrators. Subsequent  articles  prescribe  their  duties.  But 
because  this  is  specified,  it  does  not  prevent  the  parties  from  con- 
ferring other  powers  and  authority.  A  conventional  sequestrator 
cannot  by  law  dispose  of  the  thing  in  litigation,  without  the  con- 
sent of  the  parties ;  but  if  those  interested  choose  to  assent,  we 
know  of  no  law  to  restrain  them,  and  the  contract  would  be  bind 
irtg  afterwards.  Suppose  a  number  of  horses  or  catUe  to  be  in 
litigation,  and  sequestered  ;  and  that  it  should  be  inconvenient, 
or  impossible  for  the  Sheriff  to  take  care  of  them,  the  parties  may 
surely  place  them  in  the  care  of  any  person,  or  persons  they  may 
select,  and  if  they  think  proper  direct  them  to  be  sold,  and  the 
proceeds  to  abide  the  result  of  the  decision.  In  such  a  case,  if  it 
be  necessary,  in  order  to  protect  the  property  from  injury  or  destruc- 
tion, we  ha^e  no  doubt,  that  the  sequestrator  could  maintain  any  ac- 
tion or  suit  ^hat  might  be  necessary.  Many  cases  can  easily  be 
supposed,  where  the  conferring  of  such  authority  would  be 
useful  and  convenient. 

But  it  is  said,  that  the  plaintiffs  are  not  conventional  sequestra- 
tors, as  they  are  not  so  called,  and  that  we  cannot  presume,  that 
the  authority  and  duty  appertaining  to  such  were  intended  to  be 
conferred.  It  may  be  that  the  Judge  of  the  inferior  court  has  not 
selected  a  name  familiar  to  us,  and  knowi^  to  our  system  of  laws ; 
yet,  it  is  very  certain,  that  both  he  and  the  parties  intended  to  do 
something,  and  they  have  conferred  on  the  plaintiffs  powers  and 
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authority  well  known  to  us.  When  we  look  into  the  law  in  rela- 
tion to  agency,  we  find  ample  authority  for  the  acts  of  the  parties 
in  tliis  case  ;  parlies  owning  or  interested  in  a  debt,  or  property, 
may  appoint  agents  to  take  care  of  their  interests,  and  vest  them 
with  all  necessary  powers.  Civil  Code,  art.  2954,  et  seq.  A 
power  to  sue,  to  collect  a  debt,  to  give  an  acquittance,  or  to  do 
any  other  act,  may  be  deputed,  and  an  action  may  be  maintained 
in  the  name  of  the  agent,  as  well  as  in  that  of  the  principal,  when 
power  is  given  to  that  effect.  The  debtor  will  be  protected,  if 
the  power  to  receive  is  sufficient.  The  appellation  of  receiver 
may  not  be  exactly  appropriate  ;  but  a  legal  name  is  only  impor- 
tant, when  it  is  necessary  to  enable  us  to  ascertain  the  authority 
and  duties  appertaining  to  the  place.  But  when  the  powers  and 
functions  are  specified,  it  is  not  difficult  to  assign  the  character 
and  legal  species ;  and  if  our  laws  have  not  given  a  name,  we 
may  be  justified  in  seeking  elsewhere  for  one  that  is  appropriate. 
To  us  it  appears,  that  the  plaintiffs  stand  in  the  relation  of  agents 
to  the  United  States,  the  Bank  of  the  United  States,  and  the  as- 
signees of  the  latter,  and  that  as  such  they  can  sue,  and  dis- 
charge the  defendants  whenever  they  shall  pay  the  debt  claimed 
of  them. 

If  it  were  not  in  the  power  of  parties  to  enter  into  compromises, 
and  confer  authority  on  third  persons,  for  their  mutual  benefit, 
much  injury  might  result.  The  case  before  us  is  strongly  illus- 
trative of  the  position.  Three  parties  are  litigating  about  their 
respective  rights  ;  a  very  large  amount  of  debts  is  owing  to  one 
of  them  ;  the  other  two  claim  those  debts,  or  the  benefit  of  them  ; 
all  are  interested  in  their  safety,  and  prompt  collection  ;  and  mu- 
tually agree,  that  so  much  of  the  rights  of  all  or  either,  as  may 
be  necessary  to  preserve  the  things  in  litigation,  shall  be  vested  in 
some  disinterested  persons,  who  shall  act  for  the  common  benefit. 
If  some  such  power  had  not  been  conferred,  it  is  apparent,  that 
severe  losses  must  have  been  the  consequence.  This  appoint- 
ment is  denounced,  not  by  a  party  interested  in  preserving  the 
debt  and  security,  but  by  the  debtor,  who  complains,  that  it  is 
very  hard,  that  all  agree  that  he  shall  pay  to  particular  persons, 
and  thus  relieve  his  property  from  mortgage,  and  himself  from  in- 
terest, which  is  alleged  to  be  usurious.    It  cannot  be  possible, 
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that  the  rights  of  litigants  are  so  shackled  by  proceedings  in  an 
attachment,  that  they  are  unable  to  concentrate  all  their  rights 
against  a  garnishee,  when  necessary  to  save  the  debt  about  which 
the  suit  is  pending.  Parties  are  not  bound  to  stand  still,  and  sec 
the  alleged  common  debtor  wasting  his  means,  and  depriving 
them  of  their  security,  without  the  hope  of  relief ;  nor  are  courts 
so  powerless  as  to  permit  it.  If  no  positive  provision  had  been 
made  in  a  case  where  so  much  injury  must  result,  a  court 
would  be  justified  in  resorting  to  the  equity  power  conferred  by 
the  21st  article  of  the  Civil  Code. 

In  deciding  that  the  plaintiffs  can  maintain  the  present  action, 
we  are  not  to  be  understood  as  giving  our  sanction  to  an  opinion 
sometimes  expressed,  that  the  Judges  of  the  inferior  courts,  with- 
out the  assent  of  the  parties  to  a  suit,  or  with  the  consent  of  only 
one  of  them,  can  exercise  the  powers  of  a  chancellor,  and  ap- 
point of  their  own  accord  receivers  for  the  purpose  of  collecting, 
and  keeping  the  funds  attached,  or  that  may  be  the  subject  of  li- 
tigation.    Our  opinion  is,  that  the  capacity  of  the  plaintiffs  is  de 
rived  entirely  from  the  consent  of  the  parties  who  were  interested 
at  the  time  they  were  appointed.     We  do  not  believe,  that  the 
assent  of  the  Judge  added  to  their  powers  in  the  slightest  degree  ; 
but  it  may  be  a  security  to  the  parties,  to  have  the  conduct  of 
their  agents  under  therr  supervision,  and  that  of  the  tribunal,  be 
fore  which  their  case  is  pending.     The  fact,  that  the  appointment 
of  the  plaintiffs  is  entered  on  the  records  of  the  Commercial 
Court,  gives  them  no  powers  not  conferred  by  the  terms  of  the 
procuration,  and  the  laws.     The  Judge  has  permitted  the  litigants 
before  him  to  enter,  on  the  minutes  of  his  court,  an  agreement  of 
their  own,  which  for  special  purposes,  vests  a  portion  of  their 
rights  in  others,  to  be  exercised  for  the  common  benefit.     No  in- 
jury can  result  to  the  defendants  from  the  appointment  of  the 
plaintiffs,  unless  it  be  that  of  being  compelled  to  pay  the  debt 
they  owe.    The  only  question  in  which   they  are  interested  is, 
whether  a  payment  made  to  the  plaintiffs  will  protect  them  from 
further  pursuit.     We  have  no  doubt  but  it  will  ;  and  a  judgment 
for  or  against  them  in  this  suit,  will  amply  protect  them,  either 
against  the  claim  of  the  United  States,  of  the  Bank  of  the  United 
States,  or  of  the  persons  claiming  to  be  assignees  of  that  instilu- 
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tion.  Any  defence  which  could  be  set  up  against  this  contract, 
against  any  one  of  those  parties,  may  be  offered  in  thi«  action  ; 
and  in  fact  we  find  the  defendants  availing  themselves  freely  of 
their  lights,  and  going  without  objection,  most  fully  into  matters 
and  defences  which  go  to  invalidate  the  original  contract  entirely. 
They  cannot  complain  of  being  deprived  of  a  single  point  of  their 
defence  ;  the  greatest  latitude  in  the  admission  of  testimony  and 
argument,  has  been  allowed ;  and  if  the  defence  shall  not  prove 
successful,  it  will  not  be  because  the  parties  have  not  been  fully 
heard  upon  every  point,  both  technical  and  legal,  which  they  had 
to  urge,  aided  by  able  counsel,  but  because  of  the  inherent  weak- 
ness of  their  case. 

The  counsel  for  the  defendants  have  throughout  their  argument 
labored  to  keep  the  rights  of  the  United  States,  of  the  Bank  of  the 
United  States,  and  of  its  assignees  separate  and  distinct ;  and 
have  warred  against  them  in  detail,  shielding  themselves  under  each 
other,  whenever  their  own  defences  proved  too  weak.  They  by 
turns  advocate  and  attack  the  rights  of  their  opponents,  whenever 
it  suits  their  own  interests  ;  and  the  burden  of  their  complaint  is, 
that  all  those  who  are  interested  in  compelling  them  to  pay  their 
debt,  have  combined  against  them.  The  defence  exhibits  the  skill 
of  the  generals,  but  is  too  feeble  to  resist  the  alliance.  The  coun- 
sel asks,  who  are  the  constituents  of  the  plaintiffs,  and  what  right 
of  action  can  they  separately  maintain  against  the  defendants  ? 
We  think  the  constituents  of  the  plaintiffs  are  all  the  parties  who 
deputed  their  rights  to  them  ;  and  it  is  not  competent  for  the 
defendants,  to  play  off  the  rights  of  one  of  those  parties  against  the 
others,  and  thus  defeat  all. 

The  defendants  insist,  that  the  substantial  matters  of  their  de- 
fence are  pending  in  another  suit,  instituted  by  the  United  States 
against  the  Bank  of  the  United  States',  in  which  they  have  been 
summoned  as  garnishees,  and  that  two  actions  cannot  be  prose 
cuted  against  them,  at  the  same  time,  for  the  same  cause  of  ac- 
tion. The  answer  of  the  defendants  in  the  attachment  case  re- 
ferred to,  does  not  exhibit  the  same  grounds  of  defence  as  those 
now  alleged.  It  avers  that  they  are  not  indebted  to  the  Bank  of 
the  United  States,  except  on  a  contingent  liability  upon  certain  notes 
executed  or  endorsed  by  them ;  and  denies  generally  that  they 
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are  legally  bound  therefor.  The  deed  of  assignment  and  notice 
of  it,  and  a  seizure  made  by  the  United  States,  which  its  attorney 
admits  has  long  since  been  abandoned,  are  interposed  as  reasons 
why  they  should  not  be  condemned.  The  same  grounds  of  de- 
fence are  therefore  not  set  up  in  the  original  attachment,  as  in 
this  suit ;  but  if  they  were,  it  would  not  make  any  difference,  as 
that  action  has  ceased  to  be  prosecuted,  although  the  record  does 
not  show  whether  or  not  it  has  been  formally  dismissed  as  to  the 
defendants.  If  it  has  not,  the  judgment  in  this  case  will  protect 
the  defendants  fully,  and  enable  them  to  arrest  it  very  speedily, 
should  any  attempt  be  made  to  prosecute  it. 

The  third  ground  of  defence  is,  that  one  George  Beach  has 
commenced  a  suit  against  the  Bank  of  the  United  States  by  at- 
tachment, and  has  also  cited  the  defendants  as  garnishees,  and 
that  the  assignment,  under  which  the  plaintiffs  claim,  is  fraudulent 
and  without  consideration.  This  attachment  is  interposed  to  pro- 
tect the  defendants  from  the  claim  of  the  plaintiffs ;  although,  in 
their  answer  to  it,  they  set  up  the  assignment  made  to  one  of 
their  constituents,  and  the  seizure  by  another,  as  grounds  of  de- 
fence. George  Beach  does  not  complain  before  us  in  this  case. 
On  the  contrary,  we  find  from  the  record  introduced  in  evidence 
by  the  defendants,  that  he  has  made  the  plaintiffs  parties  to  his 
petition,  and  called  on  them  to  answer,  as  garnishees,  what  pro- 
perty or  assets  they  have  belonging  to  the  Bank  of  the  United 
States.  The  counsel  for  the  defendants  aver,  that  the  attachment 
of  Beach  was  anterior  to  the  appointment  of  the  plaintiffs  as  re- 
ceivers or  agents.  In  this  they  are  mistaken  ;  and  it  was  doubt- 
less a  knowledge  of  this  fact  which  induced  Beach  to  make  them 
parties  to  his  suit.  It  is  a  well  settled  principle,  that  an  attaching 
creditor  has  no  higher  or  better  rights  to  the  property  or  assets  at- 
tached than  his  debtor  has,  unless  he  can  show  some  fraud  or  col- 
lusion, by  which  his  rights  are  impaired.  If  liens  or  privileges 
exist  on  the  property  or  money,  they  must  be  respected.  1  Rob- 
inson, 209,  443.  Beach's  attachment  being  subsequent  to  that  of 
the  United  States,  and  to  the  arrangement  made  by  all  the  parties 
interested  at  the  time,  we  do  not  well  see  how  he  can  avoid  it ; 
but  as  to  him  we  shall  express  no  opinion  now.  The  defendants 
allege,  that  the  United  States  cannot  recover  against  them,  be- 
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cause  they  have  no  judgment  against  the  Bank ;  that  the  Bank 
cannot  recover  because  it  has  made  an  assignment  of  the  debt ; 
and  that  the  assignees  cannot  recover  because  the  United  States 
has  attached ;  that  all  united  cannot  recover  against  them,  be- 
cause Beach  has  subsequently  attached ;  and  that  he  cannot  re* 
cover,  in  consequence  of  the  previous  proceedings,  and  the  fact 
that  they  are  advised  by  counsel  that  they  are  not  bound  to  pay 
any  thing.  The  position  of  the  defendants,  it  would  seem,  is  well 
fortified,  but  we  do  not  deem  it  impregnable.  This  court,  in 
14  La.  511,  and  19  La.  405,  held,  that  a  garnishee  had  no  right 
to  interfere  with  the  merits  of  the  case  between  the  plaintiff  and 
defendant.  He  is  viewed  as  a  stakeholder,  bound  to  declare  the 
truth,  and  if  his  declaration  is  controverted  to  support  it,  and  to 
prevent  any  decision  that  will  operate  to  his  prejudice.  The  de- 
fendants then,  have  no  right  to  inquire  into  the  merits  of  the  con- 
troversy between  the  conflicting  parties.  The  simple  question,  as 
respects  them,  is,  are  the^  indebted  ?  And  if  so,  can  they  safely 
pay  to  the  plaintiffs  ?  The  defendants  aver  that  they  are  not 
legally  bound  to  pay  the  notes  they  acknowledge  to  have  signed ; 
and  that  the  question  cannot  be  inquired  into  untiUhe  controversy 
between  all  the  other  parties  is  decided.  The  United  States  must 
get  a  judgment  against  the  Bank,  before  either  can  proceed  to  a 
liquidation  of  the  demand  of  the  latter  on  the  defendants.  This 
argument  entirely  mistakes  the  nature  of  the  claim  of  the  at- 
taching creditor.  It  is  not  that  the  defendants  are  indebted  to 
them,  but  simply  a  prayer  that  their  debt  against  the  Bank  may 
be  paid  out  of  whatever  may  be  owing  by  the  defendants  to  it.- 
Is  the  Bank  then  bound,  whilst  its  claim  is  denied,  to  lie  idle  or 
remain  powerless,  until  it  can  terminate  its  controversy  with  ano- 
ther adversary,  and  in  the  meantime  give  an  opportunity  to  its 
debtor  to  squander  his  means,  or  give  preferences  to  others,  and 
this  in  a  case,  where  that  adversary  joins  in  its  prayer  ? 

The  principle  settled  by  this  court  in  the  case  in  10  Martin's 
Reports,  609,  628,  was,  that  the  garnishee  must  be  protected,  and 
not  put  in  a  situation  whereby  he  may  be  compeHed  to  pay  twice. 
Consequently,  we  ordered  a  stay  of  proceedings,  until  the  result 
of  another  suit,  in  which  he  had  been  previously  cited  as  a  gar 
nishee,  could  be  ascertained.    The  court  did  not  say  that  because 
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there  was  another  garnishment,  there  could  not  be  a  judgment  in 
the  case  before  them.  In  this  case,  if  we  thought  there  was  any 
probability  that  the  defendants  would  be  compelled  to  pay  twice, 
we  should  not  hesitate  in  directing  a  stay  of  proceedings  on  the 
judgment,  or  directing  the  plaintiffs  to  give  security  to  indemnify 
the  defendants  against  any  such  consequences.  The  cases  in  12 
La*.  16,  and  13  La.  567,  are  based  upon  a  state  of  facts  very  dif- 
ferent from  the  present,  and  the  same  principles  of  law  are  not 
applicable.  The  latter  case,  if  it  has  any  application  to  the  pre- 
sent, goes  to  show  that  Beach's  attachment  presents  no  obstacle 
to  a  judgment  against  the  defendants  ;  as  it  says,  ihat  the  last  at- 
taching creditor  can  have  no  judgment  against  the  garnishee,  un- 
til the  previous  attachments  are  ascertained  and  paid.  The  at- 
tachment of  Beach  does  not,  in  our  opinion,  present  any  obstacle 
to  a  judgment  being  rendered. 

We  come  now  to  the  defence  most  relied  on  by  the  counsel  for 
the  defendants  :  Ist,  that  the  incorporation  of  the  Bank  of  ihe 
United  States  by  the  Legislature  of  Pennsylvania,  for  the  purpose 
of  transacting  banking  business  in  the  other  States  of  the  Union 
as  well  as  within  her  own  limits,  and  the  exercise  of  that  power 
in  the  Slate  of  Louisiana,  is  a  usurpation  of  sovereignty  on  the 
part  of  the  former  State,  a  violation  of  the  constitution  of  the 
United  Slates,  and  an  assumption  of  powers  delegated  by  the 
States  to  the  general  Government. 

2d.  That  these  acts  of  the  State  of  Pennsylvania,  are  an  inva- 
sion of  the  sovereignity  of  this  Slate;  and  would,  if  sanctioned, 
have  the  effect  of  yielding  to  the  Legislature  of  Pennsylvania,  the 
power  of  making  laws  co-extensive  with  our  own  Legislature. 

3d.  That  the  bank-charter  is  both  a  law  and  a  contract:  that 
as  a  law,  it  has  no  extra-territorial  effect,  and  as  a  contract  it  can 
have  no  operation  in  this  State. 

4th.  That  the  exercise  of  its  corporate  powers  by  the  said 
Bank,  wiihin  the  limits  of  this  State,  is  a  violation  of  its  laws, 
and  in  contravention  of  its  well  known  policy. 

The  allegations  contained  in  the  first  and  second  points  would, 
if  sustained,  raise  very  grave  and  serious  grounds  of  controversy, 
and  wotild  show,  that  the  public  authorities  of  this  State  had  been 
very  inattentive  to  the  public  acts  of  a  powerful  Slate  of  the  con- 
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federacy,  and  remiss  in  preserving  the  dignity  and  character  of  our 
own.  We  have  looked  with  some  care,  at  the  evidence  in  the  re- 
cord, and  endeavored  also  to  refresh  our  recollection  as  to  the  his- 
tory of  the  legislation  of  Pennsylvania  ;  and  are  unable  to  discover 
any  thing  on  the  part  of  our  sister  State,  that  has  the  appearance 
of  a  usurpation  of  our  rights  as  a  State,  or  of  a  claim  of  power  to 
legislate  for  our  people.  The  power  of  the  Legislature  of  Penn- 
sylvania to  charter  the  Bank  of  the  United  States,  we  believe  is 
conceded  ;  at  any  rate  we  shall  not  now  question  it.  The  char- 
ter is  one  that  is  generally  known  ;  and  there  is  nothing  in  it  which 
authorizes  the  corporation  to  exercise  any  power  in  this  State  in 
violation  of  our  laws,  or  places  it  on  a  ground  different  from  the 
corporations  created  by  other  Slates.  We  see  no  attempt  to  make 
laws  for  us,  or  to  exercise  any  legislative  auihorily  within  our 
limits. 

That  a  law  of  the  State  of  Pennsylvania  has  no  extra-territorial 
effect,  other  than  what  is  given  to  it  by  our  own  laws,  is  undenia- 
ble, and  we  suppose  it  is  equally  true,  that  the  Legislature  could 
prohibit  a  corporation  created  by  another  State  from  contracting  in 
this  ;  but  until  some  better  evidence  of  such  an  intention  is  exhi- 
bited,  we  shall  be  careful  how  we  enforce  such  a  restriction. 

The  evidence  in  relation  to  this  part  of  the  case  shows,  that 
about  the  month  of  January,  1836,  the  Bank  of  the  United  States, 
chartered  by  Congress,  in  anticipation  of  the  expiration  of  its 
charter,  appointed  an  agent  in  New  Orleans,  where  it  had  a  branch 
and  a  large  sum  of  money  owing  to  it,  for  the  purpose  of  liquida- 
ting its  affairs.  Shortly  afterwards,  the  Legislature  of  Pennsyl- 
vania incorporated  the  in^stitulion,  which  succeeded  to  all  the  pro- 
perty and  assets  of  the  congret^sional  Bank.  The  agent  in  iNew 
Orleans,  was  directed  to  invest  the  funds  he  received,  in  bills  of 
exchange  drawn  upon  merchants,  or  others  in  northern  cities,  and 
in  foreign  countries.  He  was  also  directed  to  throw  into  circula- 
tion as  many  as  possible,  of  the  notes  of  the  institution  he  repre- 
sented. The  Legislature  of  our  State,  in  the  month  of  February, 
1836,  incorporated  an  institution  known  as  the  Merchants  Bank  of 
New  Orleans,  of  which  Willcox,  one  of  the  defendants,  was  a  cor- 
porator. The  stock  of  this  institution  was  all  taken  by  a  few  in- 
dividuals, who  about  the  month  of  September  following,  sold  the 
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whole  of  it  to  the  Bank  of  the  United  States,  for  a  bonus  of  more 
than  a  Si 00,000  ;  the  defendant  Willcox,  and  a  few  others,  nomin- 
ally holding  a  sufficiency  of  shares  to  qualify  them  to  act  as  direc- 
tors.   Whatever  capital  the  Merchants  Bank  ever  had,  was  fur- 
nished by  the  Bank  of  the  United  States ;  and  shortly  after  the 
purchase  by  the  latter,  the  former  Bank  went  into  operation,  and 
immediately  commenced  aciing  as  the  known  and  public  agent  of 
its  owners.     In  obedience  to  the  will  of  its  principal,  it  circulated 
very  extensively  the  notes  of  the  Bank  in  Philadelphia,  bought 
bills  of  exchange,  discounted  notes,  and  contracted  in  every  mode 
permitted  by  its  charter.     In  consequence  of  its  extensive  opera- 
lions,  the  debts  owing  to  and  from  it,  soon  exceeded  the  limit  fixed 
in  the  charter ;  when  the  B  mk  of  the  United  Slates,  to  enable  itself 
to  carry  on  its  operations,  appointed  the  President  and  Cashier  of 
the  Merchants  Bank,  their  agents  also,  who  kept  their  account  in 
the  bank,  where  it  frequently  amounted   to   millions  of  dollars. 
This  was,  in  fact,  but  keeping  two  accounts  for  the  execuiion  of 
the  same  mandate,  and  was  intended  to  evade  the  restriction  im« 
posed.    The  fact  of  the  agency  was  one  of  general  notoriety  ;  and 
the  annual  reports    made  to  the  Legislature,  state  it  in  unequivo- 
cal terms.     The  Bank  of  the  United  Slates  had  a  similar  agent  at 
Natchez,  and  a  personal  agency  in  Mobile,  wiih  whom  the  Mer- 
chants Bank  was  directed  to  correspond.     Property  was  purchas- 
ed for  the  purpose  of  erecting  a  suitable  building  for  the  transac- 
tion of  business.     In  a  word,  the  Merchants  Bank  was  as  much  a 
branch  of  the  Bank  of  the  United   Slates,  as  the  branch  of  the 
National  Bank,  which  had  ceased  to  exist,  ever  was.     For  several 
years  previous  to  the  time  when  the  Merchants  Bank  was  incor- 
porated, at  the  same  session,  and  subsequently,  the  Legislature 
created  numerous  corporations,  by  the  express  provisions  of  some 
whose  charters  it  was  evident,  that  it  intended  them  to  contract 
and  operate  in  other  States  of  theUnion  ;  for,  they  were  authorized 
to  raise  their  capitals  by  the   sale  of  the  bonds  of  the  Stale,  or 
otherwise  to  borrow  money  in  foreign  countries.    With  the  agents 
just  mentioned,  the  defendants  contracted ;  but  whether  the  ol)liga- 
tion  now  sued  on,  was  in  renewal  of  a  previous  one,  is  not  shown. 
We,  therefore,  regard  it  as  a  primary  contract.    Under  these  ca- 
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cumstances,  we  are  called  on  to  say  that  this  contract  is  not  obliga 
tory,  is  opposed  to  public  policy,  and  therefore  void. 

The  defendants'  counsel  contend,  that  the  Bank  of  the  United 
States  had  no  right  to  make  a  contract  in  this  State,  or  to  exercise 
such  powers  as  it  did  ;  wherefore,  all  its  contracts  are  null.     They 
argue,  that  the  Bank  could  not  migrate  or  establish  a  branch  in 
this  State,  and  that  the  comity  extended  upon  the  principles  of  na- 
tional law,  ought  not  to  be  extended  to  this  corporation  ;  so  inde* 
fensible  has  been  its  conduct  and  policy.     We  admit  fully  the 
power  of  the  Legislature  to  pass  an  act  restraining  foreign  corpo- 
rations from  contracting  in  this  State ;  but,  until  such  an  act  is 
passed,  we  cannot,  upon  any  principle  of  justice  and  reciprocity, 
refuse  to  enforce  a  contract  so  made.     In  every  Slate  where  the 
courts  have  annulled  such  contracts,  there  is  a  restraining  statute ; 
and,  in  those  States  where  no  restraining  slatute  exists,  the  con- 
tracts have  been  enforced.    7  Wend.  276.     2  Rand.  465.     8  Da- 
na's Ky.  Rep.  114.     I'he  capacity  of  foreign  corporations  to  sue, 
has  been  long  and  well  established.     Angel  on  Corporations,  210. 
7  Mart.  31.     2  Rand.  465.     17  Wend.  170.    The  capacity  of 
foreign  corporations  to  contract  is  amply  sustained  by  authority ; 
and,  since  the  decision  of  the  Supreme  Court  of  the  United  Slates, 
in  the  cases  of  The  Bank  of  Augusta  v.  Earlc^  The  Bank  of  the 
United  States  v.  Primrose^  and  The  Carrollton  Bank  v.  Earle^ 
13  Peters,  519,  we  supposed  there  was  not  a  doubt  on  the  sub- 
ject.   The  counsel  for  the  defendants  have  endeavored  to  weaken 
the  force  of  these  decisions,  by  quoting  the  arguments  of  the 
counsel  for  the  plaintiffs,  and  the  admissions  they  made ;  but  they 
have  not  succeeded  in  doing  so.     The  judgment  of  the  court  is 
conclusive  upon  this  part  of  the  case,  and  the  counsel  have  not 
been  able  to  meet  the  argument  of  the  Chief  Justice  on  it.    He 
says,  at  pages  588-590  of  the  above  volume :  '*  The  charter  of 
the  Bank  of  Augusta  authorizes  it,  in  general  terms,  to  deal  in 
bills  of  exchange ;  and,  consequently,  gives  it  the  power  to  pur* 
chase  foreign  bills  as  well  as  inland ;  in  other  words,  to  purchase 
bills  payable  in  another  State.    The  power  thus  given,  clothed 
the  corporation  with  the  right  to  make  contracts  out  of  the  State, 
in  so  far  as  Georgia  could  confer  it;  for,  whenever  it  purchased 
a  foreign  bill,  and  forwarded  it  to  an  agent  to  present  for  accep- 
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tance,  if  it  was  honored  by  the  drawee,  the  contract  of  acceptance 
was  necessarily  made  in  another  State  ;  and  the  general  power  to 
purchase  bills  without  any  restriction  as  to  place,  by  its  fair  and 
natural  import,  authorized  the  bank  to  make  such  purchases 
wherever  it  was  found  most  convenient  and  profitable  to  the  insti- 
tution; and,  also,  to  employ  suitable  agents  for  that  purpose. 
The  purchase  of  the  bill  in  question  was,  therefore,  the  exercise 
of  one  of  the  powers  which  the  bank  possessed  under  its  charter ; 
and  was  sanctioned  by  the  law  of  Georgia  creating  the  corpora- 
tion, so  far  as  that  State  could  authorize  a  corporation  to  exercise 
its  powers  beyond  the  limits  of  its  own  jurisdiction. 

**  But,  it  has  been  urged  in  argument,  that,  notwithstanding  the 
powers  thus  conferred  by  the  terms  of  the  charter,  a  corporation, 
from  the  very  nature  of  its  being,  can  have  no  authority  to  con- 
tract out  of  the  limits  of  the  State  ;  that  the  laws  of  a  state  can 
have  no  extra-territorial  operation ;  and  that,  as  a  corporation  is 
the  mere  creature  of  a  law  of  the  State,  it  can  have  no  existence 
beyond  the  limits  in  which  that  law  operates ;  and  that  it  must 
necessarily  be  incapable  of  making  a  contract  in  another  place. 

**  It  is  verylrue,  that  a  corporation  can  have  no  legal  existence, 
out  of  the  boundaries  of  the  sovereignty  by  which  it  is  created. 
It  exists  only  in  contemplation  of  law,  and  by  the  force  of  law ; 
and  where  that  law  ceases  to  operate,  and  is  no  longer  obligatory, 
the  corporation  can  have  no  existence.  It  must  dwell  in  the  place 
of  its  creation,  and  cannot  migrate  to  another  sovereignty.  But, 
although  it  must  live  and  have  its  being  in  that  State  only,  yet  it 
does  not,  by  any  means,  follow  that  its  existence  there  will  not  be 
recognized  in  other  places ;  and  its  residence  in  one  State  creates 
no  insuperable  objection  to  its  power  of  contracting  in  another. 
It  is,  indeed,  a  mere  artificial  being,  invisible  and  intangible ;  yet 
it  is  a  person,  for  certain  purposes  in  contemplation  of  law,  and 
has  been  recognized  as  such  by  the  decisions  of  this  court.  It 
iivas  so  held  in  the  case  of  7%e  United  States  v.  Amedy,  11 
Whealon,  412,  and  in  Beaston  v.  The  Farmers  Bank  of  Dela- 
ware^ 12  Peters,  135.  Now,  natural  persons,  through  the  inter- 
vention of  agents  are  continually  making  contracts  in  countries 
in  which  they  do  not  reside,  and  where  they  are  not  personally 
present  when  the  contract  is  made ;  and  nobody  has  ever  doubted 
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the  validity  of  these  agreements.  Aad  what  greater  objection  can 
there  be  to  the  capacity  of  an  artificial  person,  by  its  agents,  to 
make  a  contract  within  the  scope  of  its  limited  powers,  in  a  sove- 
reignty in  which  it  does  not  reside ;  provided  such  contracts  are 
permitted  to  be  made  by  them,  by  the  laws  of  the  place. 

'*  The  corporation  must,  no  doubt  show,  that  the  law  of  its  cre- 
ation gave  it  authority  to  make  such  contracts,  through  such 
agents.  Yet,  as  in  the  case  of  a  natural  person,  it  is  not  necessa* 
sary  that  it  should  actually  exist  in  the  sovereignty  in  which  the 
contract  is  made.  It  is  sufficient,  that  its  existence  as  an  artificial 
person,  in  the  State  of  its  creation,  is  acknowledged  and  recog- 
nized by  the  law  of  the  nation  where  the  dealing  takes  place  ;  and 
that  it  is  permitted  by  the  laws  of  that  place  to  exercise  there  the 
powers  with  which  it  is  endowed. 

**  £very  power,  however,  of  the  description  of  which  we  are 
speaking,  which  a  corporation  exercises  in  another  Slate,  depends 
for  its  validity  upon  the  laws  of  the  sovereignty  in  which  it  is  ex- 
ercised ;  and  a  corporation  can  make  no  valid  contract  without 
their  sanction,  express  or  implied.    And  this  brings  us  to  the 
question  which  has  been  so  elaborately  discussed,  whether,  by 
the  comity  of  nations,  and  between  those  States,  the  corporations 
of  one  State  are  permitted  to  make  contracts  in  another.    It  is 
needless  to  enumerate  here  the  instances  in  which  by  the  general 
practice  of  civilized  countries,  the  laws  of  the  one,  will,  by  the 
comity  of  nations,  be  recognized  and  executed  in  another,  where 
the  rights  of  individuals  are  concerned.    The  cases  of  contract 
made  in  a  foreign  country  are  familiar  examples ;  and  courts  of 
justice  have  always  expounded  and  executed  them,  according  to 
the  laws  of  the  place  in  which  they  were  made ;  provided  that 
law  was  not  repugnant  to  the  laws  or  policy  of  their  own  country. 
The  comity  thus  extended  to  other  nations  is  no  impeachment  of 
sovereignty.     It  is  the  voluntary  act  of  the  nation  by  which  it  is 
ofi'ered  ;  and  is  inadmissible  when  contrary  to  its  policy  or  preju- 
dicial to  its  interests,    but  it  contributes  so  largely  to  promote  jus- 
tice between  individuals,  and  to  produce  a  friendly  intercourse 
between  the  sovereignties  to  which  they  belong ;  that  courts  of 
justice  have  continually  acted  upon  it,  as  a  part  of  the  voluntary 
law  of  nations.    It  it  truly  said,  in  Story's  Cooflict  of  Laws^  S7, 
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*  Thai  in  the  silenceof  any  positive  rule,  affirnning,  or  denying,  or 
restraining  the  operation  of  foreign  laws,  courts  of  justice  pre- 
sume the  tacit  adoption  of  them  by  their  own  government,  unless 
they  are  repugnant  to  its  policy,  or  prejudicial  to  its  interests.  It 
is  not  the  comity  of  the  courts,  but  the  comity  of  the  nation  which 
is  administered  and  ascertained  in  the  same  way,  and  guided  by 
the  same  reasoning  by  which  all  other  principles  of  municipal  law 
are  ascertained  and  guided.' 

"  Adopting  as  we  do,  the  principle  here  stated,  we  proceed  to 
inquire  whether,  by  the  comity  of  nations,  foreign  corporations 
are  permitted  to  make  contracts  within  their  jurisdiction  ;  and  we 
can  perceive  no  sufficient  reason  for  excluding  them.  When  they 
are  not  contrary  to  the  known  policy  of  the  State,  or  injurious  to 
its  interests.     It  is  nothing  more  than  the  admission  of  the  exis- 
tence of  an  artificial  person  created  by  the  law  of  another  State, 
and  clothed  with  the  power  of  making  certain  contracts.     It  is  but 
the  usual  comity  of  recognizing  the  law  of  another  State.     In 
England,  from  which  we  have  received  our  genera]  principles  of 
jurisprudence,  no  doubt  appears  to  have  been  entertained  of  the 
right  of  a  foreign  corporation  to  sue  in  its  courts  ;  since  the  case 
of  Henriquez  v.   The  Dutch  West  India  Company^  decided  in 
1729.      2  L.  Raymond,  1532.     And  it  is  a  matter  of  history, 
which  this  court  are  bound  to  notice,  that  corporations  created  in 
this  country,  have  been  in  the  open  practice,  for  many  years  past 
of  making  contracts  in  England  of  various  kinds,  and  to  very  large 
amounts  ;  and  we  have  never  seen  a  doubt  suggested  there  of  the 
validity  of  these  contracts,  by  any  court  or  any  jurist.    It  is  im- 
possible to  imagine  that  any  court  in  the  United  States  would  re- 
fuse to  execute  a  contract,  by  which  an  American  corporation 
had  borrowed  money  in  England  ;  yet  if  the  contracts  of  corpora- 
tions made  out  of  the  State  by  which  they  were  created,  are  void, 
even  contracts  of  that  description  could  not  be  enforced. 

^*  It  has,  however,  been  supposed  that  the  rules  of  comity  be- 
tween foreign  nations  do  not  apply  to  the  States  of  this  Union  ; 
that  they  extend  to  one  another  no  other  rights  than  those  which 
are  given  by  the  constitution  of  the  United  States  ;  and  that  the 
courts  of  the  general  government  are  not  at  liberty  to  presume,  in 
the  absence  of  all  legislation  on  the  subject,  that  a  State  has 
adopted  the  comity  of  nations  towards  the  other  States,  as  a  part 
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of  ils  jurisprudence,  or  that  it  acknowledges  any  rights  but  those 
which  are  secured  by  the  constitution  of  the  United  States.     The 
court  think  otherwise.     The  intimate  union  of  these  States,  as 
members  of  the  same  great  political  family,  the  deep  and  vital  iii« 
terests  which  bind  them  so  closely  together  should  lead  us,  in  the 
absence  of  proof  to  the  contrary,  to  presume  a  greater  degree  of 
comity,  and  friendship,  and  kindness  towards  one  another,  than 
we  should  be  authorized  to  presume  between  foreign  nations* 
And  when,  (as  without  doubt  must  occasionally  happen)  the  inters 
est  or  policy  of  any  State  requires  it  to  restrict  the  rule,  it  has 
but  to  declare  its  will,  and  the  4egal  presumption  is  at  an  end. 
But  until  this  is  done,  upon  what  grounds  could  this  court  refuse 
to  administer  the  law   of  international  comity  between   these 
States  ?    They  are  sovereign  States ;  and  the  history  of  the  past 
and  the  events  which  are  daily  occurring,  furnish  the  strongest 
evidence  that  they  have  adopted  towards  each  other  the  laws  of 
comity  in  their  fullest  extent.     Money  is  frequently  borrowed  in 
one  State,  by  a  corporation  created  in  another.    The  numerous 
banks  established  by  different  States,  are  in  the  constant  habit  of 
contracting  and  dealing  with  one  another.     Agencies  for  corpora- 
tions engaged  in  the  business  of  insurance  and  of  banking,  have 
been  established  in  other  States,  and  suffered  to  make  contracts 
without  any  objection  on  the  part  of  the  State  authorities.    These 
usages  of  commerce  and  trade  have  been  so  general  and  public, 
and  have  been  practised  for  so  long  a  period  of  time,  and  so  gene* 
rally  acquiesced  in  by  the  States,  that  the  court  cannot  overlook 
them,  when  a  question  like  tlie  one  before  us  is  under  considera- 
tion.   The  silence  of  the  State  authorities,  while  these  events  are 
passing  before  them,  show  their  assent  to  the  ordinary  laws  of 
comity,  which  permit  a  corporation  to  make  contracts  in  another 
State.    But  we  are  not  left  to  infer  it  merely  from  the  general 
usages  of  trade,  and  the  silent  acquiescence  of  the  States.    It  ap- 
pears from  the  cases  cited  in  the  argument,  which  it  is  unneces- 
sary to  recapitulate  in  this  opinion,  that  it  has  been  decided  in 
many  of  the  State  courts,  we  believe  in  all  of  them  where  the 
question  has  arisen,  that  a  corporation  of  one  State  may  sue  in  the 
courts  of  another.    If  it  may  sue,  why  may  it  not  make  a  con- 
tract ?    The  right  to  sue  is  one  of  the  powers  which  it  derives 
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from  its  charter.  If  the  courts  of  another  country  take  notice  of 
its  existence  as  a  corporation,  so  far  as  to  allow  it  to  maintain  a 
suit,  and  permit  it  to  exercise  that  power ;  why  should  not  its  ex- 
istence be  recognised  for  other  purposes,  and  the  corporation  per- 
mitted to  exercise  another  power  which  is  given  to  it  by  the  same 
law  and  the  same  sovereignty — where  the  last  mentioned  power 
does  not  come  in  conflict  with  the  interest  or  policy  of  the  State  ? 
There  is  certainly  nothing  in  the  nature  and  character  of  a  corpo* 
ration^  which  could  justly  lead  to  such  a  distinction  ;  and  which 
should  extend  to  it  the  comity  of  suit,  and  refuse  to  it  the  comity 
of  contract.  If  it  is  allowed  to  sue^  it  would  of  couse  be  permit- 
ted to  compromise,  if  it  thought  proper,  with  its  debtor  ;  to  give 
him  time  ;  to  accept  something  else  in  satisfaction  ;  to  give  him 
a  release  ;  and  to  employ  an  attorney  for  itself,  to  conduct  its  suit. 
These  are  all  matters  of  contract,  and  yet  are  so  intimately  con* 
nected  with  the  right  to  sue,  that  the  latter  could  not  be  effectual^ 
ly  exercised,  if  the  former  were  denied.'^ 

The  year  subsequent  to  the  decision  of  the  case  from  which 
we  have  quoted  at  so  much  length,  the  question  again  arose,  and 
Mr.  Justice  Thompson,  who  delivered  the  opinion  of  the  court, 
said  :  **  The  rights  and  powers  of  a  corporation  were  very  fully  ex- 
amined and  illustrated  by  this  court,  at  the  last  term,  in  the  case 
of  The  Bank  of  Augusta  v.  Earle,  13  Peters,  684;  in  which 
case,  and  in  various  other  cases  decided  in  this  court,  a  corpora* 
tion  is  considered  an  artificial  being,  existing  only  in  contempla* 
tion  of  law  :  and,  being  a  mere  creature  of  the  law,  it  possesses 
only  those  properties  which  the  charter  of  its  creation  confers 
upon  it,  either  expressly,  or  as  incidental  to  its  very  existence. 
Corporations  created  by  statute  must  depend  for  their  powers  and 
mode  of  exercising  them,  upon  the  true  construction  of  the  sta* 
tute»  A  corporation  can  have  no  legal  existence  out  of  the  so- 
vereignty by  which  it  is  created ;  as  it  exists  only  in  contemplation 
of  law,  and  by  force  of  the  law  ;  and  when  that  law  ceases  to  ope- 
rate, and  is  no  longer  obligatory,  the  corporation  can  have  no 
existence.  It  must  dwell  in  the  place  of  its  creation  ;  and  can- 
not migrate  to  another  sovereignty.  But,  although  it  must  live  and 
have  its  being  in  that  state  only,  yet  it  does  not  follow  that  its  ex- 
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istence  there  will  not  be  recognized  in  other  places  ;  and  its  re- 
sidence in  one  state  creates  no  insuperable  objection  to  its  power 
of  contracting  in  another.  The  corporation  must  show  that  the 
law  of  its  creation  gave  it  authority  to  make  such  contracts. 
Yet,  as  in  the  case  of  a  natural  person,  it  is  not  necessary  that  it 
should  actually  exist  in  the  sovereignty  in  which  the  contract  is 
made.  It  is  sufficient  that  its  existence,  as  an  arti6cial  person,  in 
the  state  of  its  creation,  is  acknowledged  and  recognized  by  the 
state  or  nation  where  the  dealing  takes  place  ;  and  that  it  is  per- 
mitted, by  the  laws  of  that  place,  to  exercise  there  the  powers 
with  which  it  is  endowed.  Every  power,  however,  which  a  cor- 
poration exercises  in  another  state,  depends  for  its  validity  upon 
the  laws  of  the  sovereignty  in  which  it  is  exercised ;  and  a  corpora- 
tion can  make  no  valid  contract  without  the  sanction,  express  or 
implied,  of  such  sovereignty,  unless  a  case  should  be  presented 
in  which  a  right  claimed  by  the  corporation,  should  appear  to  bo 
secured  by  the  constitution  of  the  United  States."  14  Peters, 
129. 

The  reasoning  and  decision  of  the  supreme  tribunal  of  the  na- 
tion, completely  covers  the  case  before  us,  and  leaves  us  but  the 
duty  of  applying  the  principles  to  it. 

The  charter  of  the  Bank  of  the  United  States,  as  granted  by 
the  State  of  Pennsylvania,  gives  it  the  power  to  lend  money  and 
take  security  for  its  payment ;  it  therefore  had  a  right  to  make  the 
contract  in  question  in  this  Stale. 

Taking  the  legislation  of  this  State  as  the  true  exponent  of  its 
public  policy,  we  see  nothing  in  it  adverse  to  foreign  corporations. 
If  any  description  of  corporation  was  more  favored  than  another, 
at  the  date  of  this  contract;  it  was  banking  corporations.  Our 
statute  book  is  filled  with  charters,  the  objects  of  which  were  to 
entice  capital  and  bank  paper  from  all  quarters ;  and  it  is  now 
too  late,  to  endeavor  to  repudiate  the  4ebts  contracted  with  Uiose, 
our  people  were  then  so  anxious  to  deal  with.  At  the  present 
time,  so  far  from  the  Legislature  refusing  to  recognize  the  agents 
of  foreign  corporations,  we  see  them  authorizing  their  location  in 
the  State,  by  making  them  objects  of  taxation. 

The  defendants  have  endeavored  to  convince  us,  that  articles 
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423  and  437  of  the  Civil  Code  and  the  act  of  the  Legislature  in 
relation  to  anonymous  partnerships,  are  laws  which  forbid  corpo- 
rations created  by  other  States,  from  contracting  ifi  this.    B.  &  C. 
Dig.  614,  sect.  6.    They  have  not  succeeded  in  doing  so.    The* 
act  of  the  Legislature  relied  Jon,  does  not,  in  uur  opinion,  apply  to 
corporations  at  all.     Its  purpose  is  to  limit  the  responsibility  of 
partners  in  private  companies  or  partnerships,  which  any  number 
of  individuals  may  choose  to  form.     The  articles  of  the  code  are 
equally  clear.    The  one  first  relied  on  is  directory  only,  and  de- 
clares that  corporations,  (meaning  those  in  the  State)  must  be  cre- 
ated by  the  Legislature.     It  indicates  the  body  that  is  to  give  them 
existence.     Article  537  provides,  that  "  corporations  unauthorized 
by  law  or  an  act  of  the  Legislature,  enjoy  no  public  character,  and 
cannot  appear  in  a  court  of  justice,  &c."    It  cannot  be  denied, 
we  suppose,  that  the  Bank  of  the  United  States  is  or  was  a  cor- 
poration authorized  by  law  in  the  State  of  Pennsylvania.     The 
article  plainly  alludes  to  other  corporations  than  those  created  by 
our  own  Legislature,  otherwise  it  would  not  have  been  necessary 
to  use  the  alternative  expressions,  which  we  see  in  it. 

The  last  ground  of  defence  is,  that  the  contract  is  usurious.  It 
is  stipulated  that  the  notes  sued  on,  shall  bear  interest  at  ten  per 
cent  per  annum  until  paid.  This,  the  defendants  aver,  is  a  high- 
er rate  of  interest  than  the  Bank  can,  by  its  charter,  receive.  The 
words  of  the  charter  are,  '*  the  rate  of  discount  at  which  loans 
may  be  made  by  said  Bank  within  this  commonwealth,  shall  not 
exceed  one-half  of  one  per  centum  for  thirty  days."  The  de- 
fendants insist,  that  this  clause  prohibits  the  Bank  from  contracting 
for  a  higher  rate  of  interest  elsewhere.  We  do  nut  think  so.  If 
the  Bank  has  the  power  to  contract  in  this  State,  of  which  we 
have  no  doubt,  it  is  competent  for  it  to  contract  in  conformity  to 
the  laws  of  the  State.  We  are  not  prepared  to  say,  that  all  the 
disabilities  or  restrictions,  which  the  laws  of  a  country  impose  on 
an  individual  or  corporation  in  relation  to  contracts,  follow  them 
into  our  State,  and  render  them  incapable  of  contracting  accord- 
ing to  our  laws.  The  Judge  of  the  Commercial  Court  has  re- 
duced the  rate  of  interest  to  six  per  cent.  In  this  we  think  there 
is  error,  and  as  the  plaintiifs  have  asked  us  to  amend  the  judg- 
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ment  by  increasing  the  rate  of  interest  to  that  specified  in  the  con* 
tract,  it  will  be  so  ordered.* 

The  judgment  of  the  Commercial  Court  is  amended  by  allow- 
ing  the  plaintiffs  to  recover  interest  at  ten  per  centum  per  annum 
on  the  sum  claimed,  from  the  17th  of  June  in  the  year  1637«  un- 
til  paid,  and  in  all  other  respects,  it  is  affirmed,  with  costs. 

T.  Slidelly  B,  Peyton,  J.  W.  Smith  and  Grymes  for  the  plain- 
tiffs. 

Josephs^  G,  Strawl  ridge,  and  Eustis^  for  tKe  appellants. 


*  The  subjoined  opipioDB  were  auboiitted  to  the  court  by  the  counsel  for  the 
plaintifls  in  this  case. 

Opinion  of  Hohace  Bihnct,  Esq. 

I  have  considered  the  question  submitted  by  the  Bank  of  the  United  States, 
in  regard  to  the  limitation  contained  in  the  6th  article  of  the  4th  section  of  the 
charter  granted  by  thn  State  of  Pennsylvania. 

The  question  is  a  new  one.  It  is  not  without  difficnlty ;  and  as  a  great  deal 
may  depend  on  it,  it  would  be  very  agreeable  to  me,  if  the  views  hereafter 
presented  were  submitted  to  Mr.  Serjeant,  before  the  Bank  shall  act  upon 
them.  I,  however,  proceed  to  give  my  opinion,  leaving  the  disposition  of  it 
to  the  Bank. 

The  first  paragraph  of  the  Qth  article  ordaiqs,  that  "  the  rate  of  discount 
at  which  loans  may  be  made  by  the  said  Bank  within  this  commonwealth,  shall 
not  exceed  one-half  of  one  per  ceutom  for  thirty  daysi"  The  question  sub- 
mitted to  me  is,  whether  it  is  lawful  for  the  Bank  to  make  a  contract  in  ano- 
ther State,  reserving  a  higher  rate  of  interest,  if  the  laws  of  that  State  autho- 
rize a  higher  rate. 

The  literal  meaning  of  this  clause  is  free  from  ambiguity.  The  Bank  of  the 
United  States  is  prohibited  from  making  a  contract  of  loan,  within  the  Slate  of 
Pennsylvania,  upon  which  a  higher  rate  of  discountis  taken,  than  that  which 
the  article  prescribes.  The  fair  and  natural  meaning  is  as  clear  as  the  literal. 
The  prohibition  is  limited,  in  its  operation,  to  discount  upon  loans  within  the 
State.  Nothing  in  the  charter  prohibits  such  contracu  elsewhere.  They  are 
left  to  the  operation  of  the  general  powers  of  the  Bank,  to  the  laws  of  the 
place  where  such  contracts  are  niade,  and  to  general  principles.  If  the  Bank 
can  lawfully  make  a  contract  in  a  foreign  State,  such  a  contract  is  not  within 
the  fair  and  natural  meaning  of  the  6th  article.  It  is  proper  to  remark,  that 
the  language  of  this  article  differs  from  the  corresponding  provision  of  some 
other  bank  charters  granted  by  the  Sute  of  Pennsylvania.  In  the  general 
Bank  Act  pf  25th  March,  1824»  the  enactment  is  as  follows :  '*  The  rate  of 
discount,  at  which  loans  may  be  made  by  any  of  the  said  Banks,  shall  not  ex- 
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oeed  one-half  of  one  per  centum  for  thirty  days."    In  the  charter  of  the 
Bank  of  Pennsylvania,  the  language  is  :  ^*  neither  shall  the  said  corporation 
take  more  than  at  the  rate  of  half  per  centum  for  thirty  days."    In  the  char- 
ters of  the  Bank  of  Pennsylvania,  and  the  Farmers  and  Mechanics  Bank,  it  is 
the  same.     The  rate  of  discount  by  Banks  incorporated  by  the  State  of  Penn- 
sylvania, is,  in  nearly  all  their  charters,  restrained  by  language  of  the  same 
import.     It  is  not,  however,  universally  so.     The  Bank  of  North  America  ia 
not,  as  far  as  I  can  find,  placed  under  any  other  restraint  in  regard  to  interest , 
than  is  imposed  by  a  proviso, ''  that  nothing  herein  before  contained  shall  be 
construed  to  authorize  the  said  corporation  to  exercise  any  power  in  this  state 
repugnant  to  the  laws  or  constitution  thereof."    As  the  law.  of  the  State  pro- 
hibits more  than  six  per  cent  interest  upon  loans  made  within  it,  it  may  be  in- 
ferred, that  this  proviso  restrains  the  Bank  from  charging  a  higher  rate  of  in- 
terest upon  such  loans.    It  consequently  may  be  inferred,  that  the  loans  of  that 
Bank  elsewhere,  have  been  left  as  the  loans  of  the  Bank  of  the  United  States 
are  lefl,  notwithstanding  the  article  in  question. 

Upon  the  effect  of  the  restraining  clause  in  the  charters  of  all  the  other 
Banks,  except  that  of  the  Bank  of  the  United  States,  it  is,  however,  unne- 
cessary to  express  any  opinion.  In  all,  but  that  of  the  Bank  of  North  Ame- 
rica, it  may  have  been  intended  to  restrain  the  rate  of  discount  upon  their 
loans,  any  where  and  every  where,  or  such  may  be  the  legal  effect  of  the  lan- 
guage. I  do  not  mean  to  give  any  opinion  upon  the  point.  In  the  case  of 
the  Bank  of  North  America,  which  was  instituted  to  act  by  the  aid  of  char- 
ters in  different  States,  the  State  of  Pennsylvania  may  have  intended  only  to 
protect  her  own  citizens  within  her  own  jurisdiction ;  and,  therefore,  she  may 
have  used  a  language  which  contains  no  express  restraint  upon  any  of  the 
contracts  of  the  Bank  elsewhere,  leaving  them  to  the  law  of  the  place  where 
they  might  happen  to  be  made.  But,  be  this  as  it  may,  in  regard  to  the  Bank 
of  the  United  States,  the  words  "  within  this  commonwealth,^^  are  not  only 
new  words  in  regulation  of  this  subject,  and  therefore  fairly  inferring  a  new 
intention,  but  their  plain  and  natural  meaning,  to  confine  the  restraint  to  loans 
within  the  State,  is  so  clear,  that  it  will  be  in  palpable  violation  of  the  article 
to  extend  the  restraint  to  contracts  made  elsewhere. 

The  history  of  the  day  is  so  recent,  that  every  one  in  Pennsylvania  must 
know,  that  it  was  expected  the  Bank  of  the  United  States  would  endeavor  to 
loan  a  part  of  her  large  capital  in  other  States.  The  capital  of  the  former 
Bank  of  the  United  States,  which  it  was  the  design  of  the  Pennsylvania  char- 
ter to  draw  from  the'  former  corporation  into  the  new  one,  was  itself,  in  a  great 
degree,  composed  of  such  loans ;  and  from  this  state  of  cotemporary  circum- 
stances, as  well  as  from  the  language  of  the  article,  I  entertain  the  opinion, 
that  the  commonwealth  of  Pennsylvania  intended  to  confine  the  Bank  to  a  cer- 
tain rate  of  discount  upon  loans,  only  within  the  State,  and  did  not  intend  to 
restrain  the  rate  upon  loans  made  out  of  the  State :  that  is  to  say,  the  State 
did  not  intend  to  restrain  the  corporation  in  this  respect  generally,  but  only  lo- 
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cally.  The  case  then  presents  legislation  of  the  following  kind :  a  Bank  of 
Discoant,  incorporated  by  the  State  of  Pennsylvania,  is  expressly  restrained 
from  charging  more  than  a  certain  rate  of  discoant  upon  loans  within  the 
commonwealth.  The  charter  contains  no  provision  in  regard  to  loans  else- 
where. If  they  are  lawful  at  all,  that  is  to  say,  if  they  are  within  the  compe- 
tency of  the  Bank,  they  are  left  without  any  restraint  by  the  charter.  What 
is  the  influence  of  such  legislation  upon  contracts  of  loan  made  by  the  Bank 
at  a  higher  rate  of  interest,  in  States  wh6re  a  higher  rate  is  authorized  by  law, 
and  where  the  Bank  is  not  prohibited  from  entering  into  a  contract  of  loan  ^ 

It  is  particularly  worthy  of  remark,  that  the  Bank  of  the  United  States 
does  not  derive  her  power  to  charge  interest  upon  her  loans  from  the  6th 
article  of  her  charter.  The  article  is  a  restraint,  and  not  a  grant  of  power. 
In  terms,  it  is  only  a  restraint,  and  gives  no  power  whatever,  unless  it  may  be 
the  power  of  charging,  by  way  of  discount,  six  per  centum  on  360  days,  or  at 
that  rate,  contrary  to  what  is  thought  to  be  the  general  rule  under  the  usury  laws. 
Where  then  does  the  Bank  obtain  the  power  to  charge  any  discount  or  inter- 
est at  all  t  The  power  is,  I  apprehend,  derived  from  her  creation  as  a  Bank 
of  loan  and  discount.  Her  power  is  the  general  power,  which  every  one  has 
who  possesses  the  means,  and  the  capacity  to  loan.  The  Bank  has  this  gen- 
eral power  by  her  constitution,  but  within  the  State  of  Pennsylvania,  its  exer- 
cise is  restrained  by  the  6th  article.  Neither  this  article,  nor  any  other  part 
of  the  charter,  is  a  restraint  upon  the  exercise  of  this  power  elsewhere.  As  a 
corporation,  the  Bank  possesses  the  power  generally  ;  and  precisely  as  in  the 
case  of  a  natural  person  residing  in  the  State  of  Pennsylvania,  its  power  to 
lend  its  moneys  upon  interest  to  every  body,  and  in  every  place,  not  violating 
the  law  of  the  place  where  the  loan  is  made,  nor  the  charter  in  making  it 
there. 

The  situation  of  the  Bank  in  this  respect,  I  take  then  to  be  as  follows : — 
She  may  make  contracts  of  loan  any  where,  the  same  not  being  contrary  to 
the  law  of  the  place,  and  the  exercise  of  the  power  must  be  subject  to  the 
restraints  of  that  law,  as  it  regards  the  rate  of  discount  or  interest,  and  so  of 
every  thing  else.  It  must  also  be  subject  to  the  restraints  of  her  charter 
whenever  they  apply.  But  the  restraints  of  the  6th  article  in  regard  to  the 
rate  of  discount  apply  only  to  loans  within  the  State  of  Pennsylvania. 
Loans  out  of  the  State  are  not  subject  to  this  restraint,  and  are  restrained  only 
as  the  law  of  the  place,  in  this  respect,  may  restrain  them.  I  consider  this 
view  to  be  in  conformity  with  all  that  was  settled  by  the  Supreme  Court  of  the 
United  States,  in  the  case  of  The  Bank  of  the  United  States  v.  Primrose,  13 
Peters,  519.  To  hold,  that  the  6th  article  is  a  general  restraint  upon  the 
power  wherever  exercised,  is  to  disregard  the  terms  in  which  the  restraint  is 
imposed.  It  is  a  restraint  in  one  particular,  operating  in  one  place  only,  and 
out  of  that  place  the  general  power  has,  upon  principles  of  comity,  all  the  ef- 
fect which  the  laws  of  that  place  permit.  I  understand  the  position  of  those 
who  deny  the  right  of  the  Bank  to  loan  in  foreign  places  at  more  than  six  per 
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cent,  is  this :  That  a  corporatioo  cannot  exercise  a  greater  power  anywhere, 
than  it  can  exercise  in  the  place  where  it  is  incorporated ;  or,  that  comity 
does  not  require  a  foreign  place  to  permit  or  respect  the  exercise  of  a  greater 
power.  The  Bank  of  the  United  States,  it  is  said,  cannot,  in  the  State  where 
it  is  incorporated,  discount  at  a  higher  rate  than  half  per  cent  for  thirty  days, 
and  therefore  it  cannot  do  so  anywhere.  If  this  position  is  carefully  exam- 
ined, it  will  not  be  found  so  imposing  as  at  first  sight  it  may  appear.  Comity 
does  not  require  a  foreign  State  to  permit  either  a  corporation,  or  a  natural 
person  to  exercise  any  power  within  its  jurisdiction,  in  opposition  to  its  own 
laws ;  but  if  its  own  laws  do  not  prevent,  it  is  the  part  of  comity  to  respect 
and  aid  the  exercise  of  every  power  which  a  corporation,  without  violating 
its  charter,  can  exercise  out  of  the  place  in  which  it  is  incorporated.  The 
duty  of  comity  is,  therefore,  co-extensivb  with  the  power  of  the  corpora- 
tion, and  the  only  part  of  the  objection  to  which  it  is  necessary  to  advert,  is 
that  which  regards  the  power  of  the  corporation.  A  corporation  can  do  no- 
thing out  of  the  State  in  which  it  is  chartered,  or  within  it  either,  contrary  to  its 
charter ;  if  its  power  is  limited  generally  or  universally  to  certain  acts,  as  to 
purchase  and  sell  bills  of  exchange,  or  to  effect  insurances  against  sea  rbks, 
or  fire,  or  the  like— it  can  perform  no  other  acts  any  where.  The  whole  ca- 
pacity of  the  corporation  is,  by  the  law  of  its  being,  confined  to  such  acts,  and 
of  course  it  is  so  confined  every  where.  Comity  is  not  called  upon  to  permit 
a  corporation  to  exercise  a  power  in  another  State,  which,  by  the  law  of  its 
creation,  it  is  not  competent  to  perform  at  all.  As  to  acts  of  a  different  kind, 
the  corporation  has  no  legal  capacity  any  where,  and  to  permit  the  corporation 
to  perfom  them  in  another  State,  would  t^  to  create  a  corporation  with  new 
powers,  and  not  to  assist  by  comity  the  exercise  of  powers  plainly  granted  to 
it.  In  such  a  case  it  may  be  conceded,  that  a  corporation  cannot  exercise 
without  the  State  in  which  it  is  created,  a  greater  power  than  it  can  exercise 
ufithin  it.  In  other  WQrds  a  corporation  cannot  exercise  more  power  any 
where  than  its  charter  gives  to  it.  But  a  general  power  may  be  given  to  a 
corporation  to  perform  certain  acts,  and  there  may  be  a  restraint  by  the  char- 
ter upon  the  performance  of  them  at  all,  in  a  certain  place,  or  except  with  a 
certain  modification.  In  such  a  case  the  power  is  general,  and  the  restraint 
is  local  or  modal.  Within  the  district  excepted,  the  restraint  operates  to  cur- 
tail the  general  power.  Out  of  the  district,  the  power  exists  without  restraint. 
How  stands  such  a  case  as  to  the  operation  of  comity  upon  the  general  power 
in  a  foreign  State,  and  out  of  the  excepted  district  ?  If  the  comity  of  the  fo- 
reign State  respects  the  exercise  of  the  power,  undiminished  by  the  restraint, 
it  does  no  more  than  sanction  what  the  charter  authorizes.  If  it  does  not  res- 
pect it,  in  consequence  of  the  omission  by  the  corporation  to  observe  the  local 
restfamt,  then  it  does  not  respect  the  charter  authority,  nor  the  intention  of 
the  State  that  created  it.  It  treats  the  local  restraint  as  an  universal  one,  and 
so  extends  the  exception  as  to  make  it  a  general  rule.  The  principle  of  such 
a  construction,  it  is  not  easy  to  comprehend.    I  cannot  assent  to  it,  and  it  is 
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not  difficult  to  suggest  cases  to  show,  that  its  operatioD  most  be  both  incon- 
▼enient  and  anreasonable.  Take  the  case,  for  instance,  of  power  given  by  a 
charter  to  a  State  Bank,  to  establish  a  branch  any  where  but  in  the  State, 
which  grants  the  charter.  Here  the  power  would  be  general,  and  the  res- 
traint local.  Could  it  be  maintained,  that  because  the  Bank  could  not  estab- 
lish  a  branch  within  its  own  State,  therefore  it  could  not  establish  one  in  any 
other  State  t  Yet  this  consequence  would  follow,  if  there  be  such  a  principle, 
that  a  corporation  cannot  exercise  a  power,  out  of  its  own  State,  which  it  can- 
not exercise  within  it. 

Take  another  case :  that  a  Bank  in  Pennsylvania  is  chartered,  without  any 
express  restraint  in  the  charter  as  to  the  rate  of  discount.  If  the  general 
usury  law  of  Pennsylvania  extends  to  corporations,  the  Bank  is,  by  that  law, 
restrained  from  taking  a  higher  rate  of  interest  than  six  per  cent  within  the 
State,  and  if  there  is  such  a  principle,  as  that  a  corporation  cannot  exercise 
a  power  out  of  its  own  State,  which  it  cannot  exercise  within  it;  then  it  fol- 
lows, that  in  no  case  can  a  Bank  make  a  contract  for  a  higher  rate  of  interest 
abroad,  than  the  general  law  of  its  own  State  permits ;  and  it  would  seem  also 
to  follow,  that  all  the  restraints  of  its  own  State  laws  follow  it  wherever  it 
acts,  and  must  be  enforced  and  observed  in  a  foreign  State,  however  different 
from  the  laws  of  that  State.  Take  a  third  case :  that  in  the  charter  of  the 
Bank  of  the  United  States,  there  had  been  added,  to  the  restraint  of  the  6th 
article,  a  proviso  that  the  restraint  should  not  operate  in  the  case  of  loans  made 
out  of  the  State.  How  would  the  matter  stand  then?.  It  would  then  be  in- 
disputable that  the  State  intended  to  leave  the  general  power  of  the  Bank  un- 
affected by  the  restraint,  and  subject,  in  this  respect  only,  to  the  restraint  of 
the  foreign  law.  Could  it  be  contended  that  the  Bank  was  not  competent,  by 
its  charter,  to  make  a  loan  in  a  foreign  place  at  a  higher  rate  of  interest,  if  the 
law  of  that  place  permitted  it.  And  if  the  power  of  the  Bank,  and  the  per- 
mission of  the  law  of  a  foreign  place  were  clear,  could  it  be  contended  that  there 
was  still  a  principle  that  made  the  foreign  contract  invalid,  because  it  would 
have  been  invalid  at  home  ?  I  think  not.  And  yet  what  is  the  difference  be- 
tween such  a  case  and  the  very  case  in  question.  If  there  is  any,  it  is  merely 
in  the  greater  clearness  of  the  intention  of  the  Legislature  of  Pennsylvania, 
not  to  annex  the  restraint  to  loans  made  out  of  the  State.  But  in  my  appre- 
hension, that  intention  is  abundantly  clear  from  the  language  of  the  article  as 
it  stands  without  any  such  proviso.  If  the  whole  question  be,  what  is  the  in- 
tention of  the  Legislature  of  Pennsylvania — then  the  principle  suggested  dis- 
appears, and  the  whole  inquiry  is  the  common  one — what  is  the  power  given 
by  the  charter  in  regard  to  loans  out  of  the  State  of  Pennsylvania? 

I  find  myself  unable  to  assent  to  the  proposition  that  a  corporation  cannot,  in 
any  case,  exercise  a  more  unrestrained  power  anywhere,  than  it  can  in  the  State 
where  it  is  incorporated.  There  is  no  general  principle  to  this  effect.  The 
power  of  the  corporation  depends  upon  the  charter.  The  charter  may  express- 
ly give  power  to  be  exercised  in  foreign  places,  without  any  restraint,  except  so 


MAY,  1843,  545 


Fnzier  and  tnoth«T,  Receiver*,  &e.  r.  WHleox  and  aootbei. 

far  M  the  laws  of  the  place  prerent,  and  may  nevertheleas  impose  restraints 
upon  the  exercise  of  the  power  at  home.  It  may  give  each  a  power  by  im* 
plication,  while  it  restrains  the  exercise  of  the  power  within  its  own  jurisdic- 
tion as  it  sees  fit.  The  question,  in  every  case,  is  a  question  of  the  interpreta- 
tion of  the  charter — whether  the  power  exists  generally,  and  is  only  locally  re- 
strained— or  whether  there  is  such  a  oniYcrsal  restraint  upon  the  power  where- 
ever  exercised,  as  makes  it  the  case  of  a  power  abridged  or  curtailed  in^  its 
▼ery  creation.  While  I  see  no  inconvenience  in  admitting,  that  if  the  power 
of  a  corporation  does  not,  nnder  any  circumstances,  extend  to  the  valid  perfor* 
mance  of  a  certain  act,  the  corporation  cannot  perform  that  act  in  a  foreign 
State,  whatever  may  be  its  laws ;  yet,  if  the  general  powers  of  the  corpora- 
tion extend  to  the  act,  and  the  charter  imposes  a  restraint  upon  its  exercise 
within  certain  limits,  I  cannot  admit  that,  because  the  restraint  operates  within 
the  jurisdiction  of  the  incorporating  power,  there  is  any  principle  of  law,  that 
annexes  the  restraint  to  acts  performed  in  a  place  out  of  those  limits,  though 
the  law  of  that  place  knows  of  no  sochre  straint. 

I  do  not  think  it  necessary  to  lay  any  stress  upon  the  words  of  the  6th  arti- 
cle as  comprehending  cases  of  discount  and  loans  of  money,  and  not  contracts 
generally,  though  certainly  such  is  its  language.  Contracts  of  the  Bank,  by 
which  new  promises  and  securities  are  taken  for  former  loans,  or  for  bills  pro- 
tested and  the  like,  are  not  discounts  nor  loans,  and  the  article  does  not  apply 
to  them..  The  general  law  governs  such  cases  where  they  occur ;  but  even  in 
regard  to  loans,  properly  speaking,  I  am  of  opinion,  that  out  of  the  State  of 
Pennsylvania,  the  Bank  of  the  United  States  may  make  them  at  any  rate 
of  interest  not  prohibited  by  the  law  of  the  place. 

Horace  Bikhet. 

PhUadelphia,  May  37th,  1840. 


Mr.  Sergeaht^s  Opiniok. 

Having  examined  the  above  opinion  of  Mr.  Binney,  and  considered  the  sub- 
ject, 1  fully  concur  with  him. 

John  Serobakt. 

Was?ungtonj  June  3, 1840. 
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In  the  cases  of  Louis  Amazon  Hubert  v.  Walter  T^imbuU^  from 
Xbfi  District  Court  of  Pointe  Coupee  ;  of  Nathaniel  Furman  v. 
Joseph  Barrau,  Sumpter  Turner  and  another  v.  JU.  Murphy  and 
another,  George  W,  Taylor  and  another  v.  Milliet  and  others^ 
George  W,  Taylor  and  another  v.  Francois  Pralon  and  Alfred  J. 
Perkins  v.  Marie  V.  A.  Puchen,  from  the  Commercial  Court  of 
New  Orleans,  the  judgments  of  the  lower  courts  were  affirmed  on 
appeal,  in  New  Orleans,  with  damages,  during  the  period  em- 
braced by  this  volume. 
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ACTION. 

See  Pleading. 

ACT  SOUS  SEIGN  PRHE. 

The  decision  in  Daitbrere  v.  Grillier's  Syndic,  2  Mart.  N.  S.  171,  thai  an  act 
sous  seign  prive  will  have  effect  against  third  persons  from  its  date,  if  pos- 
session accompanied  or  followed  its  execution,  was  made  under  the  Code  of 
1808,  and  is  inconsistent  with  the  provisions  of  art.  2417  of  the  present 
Civil  Code.     Brassac  r.  Dueros,  335. 

ADMINISTRATOR. 

See  Successions. 

ADMISSION. 
See  Evidence,  VI.    Pleading,  V.  * 

AGENCY. 

1.  In  an  action  for  the  price  of  certain  timber,  defendant  having  alleged  that 
he  purchased  it  from  a  third  person  who  had  it  in  possession,  plaintiff  offer-' 
ed  the  evidence  of  a  witness,  taken  under  a  commission,  who  deposed,  that, 
being  entrusted  with  the  timber  by  plaintiff,  he  had,  without  authority,  de- 
livered it  to  the  person  from  whom  defendant  obtained  it.  The  admission 
of  the  evidence  was  opposed  on  the  ground  that  the  witness,  who  was  the 
agent  of  the  plaintiff,  had  a  direct  interest  in  the  result,  as  he  would  be  re- 
sponsible to  the  latter,  in  the  event  of  his  losing  the  suit,  in  consequence  of 
having  exceeded  his  authority.     Held,  that  the  evidence  was  admissible. 

Marks  V.  Landry ,  31. 

2.  The  provision  of  art.  2976  of  the  Civil  Code  that  *<  the  attorney  is  answer- 
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able  for  the  person  substituted  by  him  to  manage  in  his  stead,  if  the  procu- 
ration do  not  empower  him  to  substitute,**  implies  that  he  is  not  answerable 
if  it  did  so  empower  him ;  and  the  power  is  implied  whenever  the  principal 
knew  that  the  mandatary  would  be  obliged  to  act  by  a  substitute, 

Hum  T.  Union  Bank  of  Louisiana^  109. 

3.  Bills  of  exchange  and  promissory  notes  are  generally  placed  with  a  bank 
for  collection,  with  a  notary  for  protest,  and  with  an  attorney  to  be  put  in 
suit.  In  such  cases  where  the  bank,  the  notary,  or  the  attorney  is  omni  ex- 
ceptione  majors  an  agent  who  may  have  received  the  note  for  collection, 
will  not  be  responsible  for  their  neglect  or  misconduct.     lb. 

4.  A  banker  who  pays  a  forged  check,  must  support  the  loss. 

Laborde  ▼.  Tke  Consolidated  Association  of  Louisiana,  100. 

5.  Notice  of  protest  served  on  an  attorney  in  fact  is  sufficient,  though  the  pro- 
curation does  not  confer  specially  the  power  to  receive  such  notices,  if  it 
gives  general  powers  to  transact  the  business  of  the  principal,  he  being 
abroad.  To  transmit  such  notice  to  the  latter  at  a  distant  place,  might  en- 
danger his  recourse  against  previous  endorsers,  or  the  maker.  Aliter, 
where  the  power  is  a  limited  one,  conferring  only  certain  special  enumera- 
ted powers.  In  such  a  case,  the  procuration  cannot  be  extended  beyond 
what  is  expressed  therein  ;  and  the  power  to  receive  a  notice  of  protest  is 
not  necessarily  included  in  that  of  endorsing. 

De  lAzardi  v.  Pouverin,  393. 

6.  A.  debtor  of  plaintiffs,  both  being  non-residents,  consigned  a  lot  of  cotton  to 
defendants  who  were  commission  merchants  in  New  Orleans,  for  sale.  In 
the  bill  of  lading,  which  was  filled  up  by  one  of  thd  latter,  it  was  mentioned, 
that  "  the  proceeds  shalUbe  subject  to  the  order  of  the  plaintiffs."  Defen- 
dants having  sold  the  cotton,  attached  the  proceeds  in  their  own  hands  for  a 
debt  due  to  them  by  the  consignor.  Held,  that  defendants  having  received 
the  cotton  in  virtue  of  the  bill  of  lading,  and  sold  it,  were  bound  to  carry  out 
their  agency,  and  to  account  to  plaintiffs  for  the  proceeds. 

Bank  of  Port  Gibson  v.  Burkcy  440. 

7.  Parties  interested  in  a  debt  or  other  property,  may  appoint  agents  to  take 
care  of  their  interest,  and  vest  them  with  all  necessary  powers.  C.  C. 
2951,  et  seq. ;  and  an  action  may  be  maintained  in  the  name  of  the  agent,  as 
well  as  in  that  of  the  principal,  if  power  to  that  effect  be  given. 

Frazier  v.  WiUcox,  617. 

8.  The  judges  of  the  inferior  courts  cannot,  of  their  own  accord,  appoint  re- 
ceivers for  the  purpose  of  collecting  or  keeping  funds,  or  evidences  of  debt 
which  may  be  the  subject  of  litigation  before  them.  Such  appointments 
can  be  made  only  with  the  consent  of  all  the  parties  interested,  and  the 
assent  of  the  judge  can  add  nothing  to  the  powers  of  the  persons  so  ap- 
pointed,   lb. 

AMENDMENT. 
See  Appeal,  21.    Pleading,  5. 
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ANSWER. 
See  Pleading,  III. 

APPEAL. 

1.  Powers  of  the  Supreme  Court  for  enforcing  its  Appellate 

Jurisdiction. 
If.  Prom  what  Judgments  an  Appeal  will  lie. 

III.  Period  within  which  an  Appeal  will  lie. 

IV.  Citation  of  Appeal. 

Y.  Statement  of  Facts  and  Record  of  Appeal. 

I.  Powers  of  the  Supreme  Court  for  enforcing  its  Appellate 

Jurisdiction. 

1.  The  power  to  isane  writs  of  prohibition  was  conferred  on  the  Supreme 
Court  merely  as  a  means  of  enabling  it  to  exercise  its  appellate  jurisdiction. 
Like  the  writ  of  mandamus,  a  prohibition  may  be  issued  even  where  a  party 
has  other  means  of  redress,  if  the  slowness  of  ordinary  legal  proceedings  be 
likely  to  produce  such  immediate  injury  as  ought  to  be  prevented. 

State  V.  The  Judges  of  the  Commercial  Court  of  New  Orleans^  48. 

3.  The  writ  of  mandamus  is  given  to  enable  the  Supreme  Court 'to  command 
inferior  courts  to  act  where  delay  would  cause  damage  and  injustice  ;  and 
the  writ  of  prohibition  to  restrain  them,  where  their  acting  without  authority 
would  produce  similar  results.     lb, 

3.  The  writ  of  prohibition  is  an  extraordinary  one,  and  should  be  issued  only 
in  cases  of  great  necessity,  clearly  shown,  and  where  the  party  has  applied, 
in  vain,  to  the  inferior  tribunals  for  relief.     lb. 

II.  From  what  ^Judgments  an  Appeal  will  lie. 

4.  Appeal  by  intervenors,  on  whose  claims  no  judgment  had  been  pronounced, 
from  a  judgment  overruling  an  exception  to  answering  taken  by  defendant 
on  the  ground  of  the  want  of  proper  parties,  and  ordering  a  judgment  by  de- 
fault to  be  entered  against  him.  Held^  that  the  intervention  not  having  been 
acted  upon,  and  no  final  judgment,  having  been  rendered  against  the  defen- 
dant, the  appeal  must  be  dismissed.     Whitlemore  v.  Watts^  47. 

5.  By  article  567  of  the  Code  of  Practice,  a  party  against  whom  a  judgment 
has  been  rendered  cannot  appeal,  if  he  have  acquiesced  therein,  by  volunta- 
rily executing  it,  [Landry  v.  Connely,  127 ;]  and  the  same  rule  will  be  ex- 
tended to  one,  who,  having  obtained  a  judgment,  has  carried  it  into  exe- 
cution.    Slate  V.  Judge  of  the  Parish  Court  of  New  Orleans,  85. 

0.  A  rule  on  the  mortgagee,  taken,  after  an  order  of  seizure  and  sale  had  been 
executed,  by  one  who  had  been  ^ appointed  curator  ad  hoc  to  represent  the 
third  possessor  of  the  mortgaged  property,  to  show  cause  why  a  certain 
sum,  under  the  jurisdiction  of  the  Supreme  Court,  should  not  be  allowed  as 
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a  fee  for  his  services,  is  not  such  an  incident  to  the  principal  action,  as  to 
make  the  latter  the  basis  of  an  appeal,  to  be  used  only  for  the  correction 
of  errors  committed  in  the  adjustment  of  such  incidental  matters.  Thongh 
arising  out  of  the  original  action,  the  demand  in  the  rule  is  entirely  distinct 
from  it,  and,  being  under  three  hundred  dollars,  is  not  appealable.    lb. 

7.  No  appeal  will  lie  from  an  action  instituted  against  several  defendants  on 
an  instrument  by  which  they  are  bound  severally,  as  sureties,  for  a  fixed 
sum,  where  the  amount  claimed  from  each  is  under  three  hundred  dollars, 
though  the  whole  claim  exceed  that  sum.  The  defendants  cannot  give 
jurisdiction  by  joining  in  one  appeal,  where  they  would  have  no  right  to  be 
heard  separately.     Merritt  v.  Hozey^  319. 

8.  No  appeal  will  lie  to  the  Supreme  Court  from  any  decision  of  the  Presiding 
Judge  of  the  City  Court  of  New  Orleans,  in  a  case  originally  instituted  be- 
fore an  Associate  Judge  of  that  court.    Barihe  v.  Bernard,  377. 

9.  No  appeal  will  lie,  under  ordinary  circumstances,  in  favor  of  the  syndic  of 
the  creditors  of  an  insolvent,  from  an  order  to  produce  his  bank  book. 

Perrauli  v.  Hu  Creditors,  S96. 

III.  Period  within  which  an  appeal  wiU  lie. 

10.  After  a  suspensive  appeal,  and  execution  issued  on  account  of  the  insuffi- 
ciency of  the  security,  a  devolutive  appeal  may  be  obtained,  after  the  ten 
days  have  elapsed,  without  any  order  formally  setting  aside  the  former, 
which  becomes  inoperaiive  by  the  mere  failure  of  the  party  to  comply  with 
the  terms  on  which  it  was  granted.     Meeker  v.  Galpin,  259. 

lY.  CitcUion  of  Append. 

11.  Where  by  the  consent  of  counsel,  an  order  has  been  entered,  remanding 
the  record  for  the  purpose  of  being  perfected,  coupled  with  an  agreement 
that  the  whole  case  shall  be  submitted  on  written  arguments,  within  a  cer- 
tain time,  the  appellee  will  be  considered  as  having  renounced  any  right  to 
move  for  a  dismissal  of  the  appeal  on  the  ground  of  want  of  citation. 

Escurieux  v.  Chapduc — Application  for  a  Re-hearing,  326. 

12.  Appeal  dismissed,  for  want  of  proof  of  service  of  citation  of  appeal. 

DoUiole  V.  Azhnoy  424. 

y.  Statement  of  Facts  and  Record  of  Appeal, 

13.  One  who  excepts  to  the  opinion  of  an  inferior  court,  must  place  on  the  re- 
cord whatever  may  be  necessary  to  enable  the  Supreme  Court  to  come  to 
a  decision.     Kees  v.  Lefebvre,  15. 

14.  Since  the  act  of  20th  March,  1839,  (sect.  19,)  amending  the  Code  of 
Practice,  no  appeal  will  be  dismissed  on  the  ground  that  the  transcript  was 
not  filed  on  the  return  day,  where  such  transcript  was  filed  before  the  mo- 
tion to  dismiss.     Duperronr,  Van  Wickle,  39. 

15.  Where  the  record  from  its  incompleteness,  will  not  enable  the  appellate 
court  to  examine  the  case  on  its  merits,  and  no  assignment  of  errors  has 
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been  filed  within  ten  days  afler  bringing  np  the  record,  as  required  by  art 
897  of  the  Code  of  Practice,  the  appeal  mast  be  dismissed. 

Segur  ▼.  HiU,  147. 
10.  Svidence  not  produced  on  the  trial  below,  cannot  be  brought  before  the 
Supreme  Court  on  appeal.     Smelser  t.  Williams^  153. 

17.  SuspeDsive  appeal,  but  no  statement  of  facts,  though  the  evidence  was  no 
reduced  to  writing,  and  appeal  dismissed  for  insufficiency  of  the  security. 
A  devolutive  appeal  having  been  taicen  afler  the  lapse  of  the  time  for  a  f  as- 
pensive  appeal,  a  statement  of  facts  was  made  out  by  the  court  according  to 
law.  On  a  motion  to  dismiss,  on  the  ground  that  the  statement  was  made 
too  late :  Held,  that  the  statement  was  made  in  time,  and  that  such  state-> 
ment  may  he  made  at  any  time  aAer  judgment  signed,  provided  it  be  before 
the  appeal,  (C.  P.  60S,)  which  might  have  been  taken  at  any  time  within  a 
year,  from  the  date  of  the  judgment.    Meeker  v.  Galpin,  359. 

18.  In  the  absence  of  proof  to  the  contrary,  it  will  be  presumed  that  the  judg- 
ment of  an  inferior  court  was  rendered  on  the  necessary  evidence ;  but 
where  the  record  itself  shows  that  a  judgment  by  default  could  not  have 
been  rendered  on  such  evidence  as  the  law  requires  to  make  it  final,  the  case 
will  be  remanded.    JStcurieux  v.  Chapduc^  S33. 

19.  Where  on  an  appeal  from  a  judgment  by  default  confirmed  below,  the 
clerk  certifies  the  record  as  containing  a  true  copy  of  oil  the  documents  on 
JUe  and  proceedings  had,  but  does  not  show  that  any  other  document,  which 
may  have  been  produced,  was  not  filed,  and  it  appears  from  the  transcript 
that  without  producing  another  document,  the  judgment  could  not  have  been 
legally  confirmed,  the  judgment  must  be  set  aside.  Per  Curiam,  If  no 
other  document  was  produced,  the  evidence  waa  insufficient ;  if  produced, 
it  was  the  plaintifi''s  duty  to  have  placed  it  on  file.     C.  P.  585.    lb, 

SO.  Where  the  record  contains  no  statement  of  facts,  bill  of  exceptions,  or 
assignment  of  errors,  and  it  appears  from  a  certificate  of  the  clerk  on  the 
return  of  a  certiorari^  that  the  evidence  of  a  witness  examined  below,  not 
taken  down  in  writing,  cannot  be  included  in  the  record,  the  appeal  must  be 
dismissed.     Clark  ▼.  Laidlaw,  380. 

31.  A  certificate  from  the  Judge  of  an  inferior  court,  from  which  an  appeal 
has  been  taken,  will  be  received  at  any  time  to  show  error  in  the  original 
certificate  appended  by  him  to  the  transcript  of  the  record ;  and,  on  a  proper 
showing,  the  clerk  of  the  lower  conrt  may  also  be  allowed  to  amend  his  cer- 
tificate.   Lafonta  v.  McAllister^  390. 

83.  Where  the  record  is  not  certified  as  containing  all  the  evidence  introduced 
on  the  trial,  and  there  is  no  statement  of  facts,  bill  of  exceptions,  or  assign- 
ment of  error,  apparent  on  the  record,  the  appeal  must  be  dismissed. 

Corlis  V.  Tyler,  443. 

ASSIGNEE. 
See  Bankruptcy,  4. 
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ATTACHMENT. 

1.  In  a  qaestion  as  to  the  sufficiency  of  the  surety  on  an  attachment  hond,  his 
actual  meansi  and  not  the  amount  for  which,  from  the  nature  of  the  case,  he 
may  be  ultimately  liable,  must  be  looked  to.     C.  C.  3011,  3012,  3033. 

Lard  t.  Strother,  96. 

9.  Where  an  attachment  has  been  set  aside  on  account  of  the  insofficiency  of 
the  bond,  the  plaintiff  may  take  out  another  attachment  without  filing  a  new 
petition,  or  having  paid  the  costs  of  the  first.     Art.  499  of  the  Code  of 
Practice  does  not  apply  to  such  a  case.    Harrison  ▼.  Poole,  193. 

3.  Action  on  a  draft  in  fkfot  of  pkintifi^,  drawn  by  defendant  on  a  person  with 
whom  he  was  connected  as  a  partner  in  planting.  This  partner  being  much 
in  debt,  had  conveyed  to  the  interrenor,  by  a  deed  of  trust,  executed  in 
another  State,  his  entire  interest  in  the  plantation  and  sIstps,  for  the  pur- 
pose of  applying  the  crops  to  the  payment  of  his  debts.  The  interrenor 
was  in  possession  under  the  deed,  with  the  knowledge  of  defendant,  though 
the  latter  was  not  a  party  to  the  instrument.  Plaintiff  having  attached  a 
part  of  the  crop  made  by  the  interrenor  on  the  plantation  :  Hddj  that  the 
latter  cannot  be  deprived  by  the  creditors  of  either  partner,  of  any  part  of 
the  crop,  until  all  the  expenses  of  his  management  of  the  plantation  have 
been  reimbursed,  and  that  the  plaintiff  could  attach  in  the  hands  of  the  in- 
tervener, only  the  balance  due  to  defendant  on  a  settlement  of  accounts. 

Endicott  v.  Scott,  266. 

4.  The  property  of  the  principal  cannot  be  seized  under  execution  by  a  credi- 
tor, even  to  the  extent  of  the  consignee's  privilege  ;  the  creditor  of  the  con- 
signee in  such  a  case,  must  attach  or  seize  the  claim  of  his  debtor  in  the 
hands  of  the  consignor.    Montgomery  v.  Brander,  400. 

6.  A  debtor  of  plaintiffs,  both  being  non-residents,  consigned  a  lot  of  cotton 
to  defendants  who  were  commission  merchants  in  New  Orleans,  for  sale. 
In  the  bill  of  lading,  which  was  filled  up  by  one  of  the  latter,  it  was  mention- 
ed, that  '*  the  proceeds  shall  be  subject  to  the  order  of  the  plaintiflb.'*  De- 
fendants having  sold  the  cotton,  attached  the  proceeds  in  their  own  hands 
for  a  debt  due  to  them  by  the  consignor.  Held,  that  defendants  having  re- 
ceived the  cotton  in  virtue  of  the  bill  of  lading,  and  sold  it,  were  bound  to 
carry  out  their  agency,  and  to  account  to  plaintiflb  lor  the  proceeds. 

Bankof  Port  GOsonr.  Burke,  440. 

6.  An  attaching  creditor  can  have  no  higher  or  better  right  to  the  proper^ 
attached  than  his  debtor,  unless  he  can  show  some  fraud  or  collusion  by 
which  his  rights  have  been  impaired.  Liens  or  privileges  existing  on  the 
property  must  be  respected.     Frazier  v.  WiUcox,  617. 

7.  A  garnishee  has  no  right  to  interfere  in  the  merits  of  the  case  as  between 
the  plaintiff  and  defendant.  He  is  to  be  viewed  as  a  stakeholder,  bound  to 
disclose  the  truth.  If  his  declarations  be  controverted,  he  may  support 
them,  and  may  oppose  any  decision  that  will  operate  to  his  prejudice.  As 
to  him,  the  questions  are,  is  he  indebted,  and  whether  he  can  safely  pay  to 
the  plaintiff.    Where  there  is  any  doubt  as  to  the  validity  of  the  payment, 
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a  stay  of  proceedingB  will  be  ordered,  or  security  to  indemnify  the  garnishee 
will  be  required,    lb. 

ATTORNEY  AT  LAW. 

It'wfll  not  be  presumed  that  a  member  of  the  bar  would  commence  any  suit 
without  authority  ;  nor  will  the  production  of  his  powers  be  required  unless 
on  a  suggestion  supported  by  affidavit,  that  he  acted  without  authority. 
The  affidavit  should  state  facts  or  ciroumstances  rendering  it  probable  that 
the  action  was  unauthorized.  It  will  not  be  enough  to  swear  to  a  mere  im- 
pression or  belief.    Bannefoy  t.  Landry^  83. 

ATTORNEY  IN  PACT. 
See  Agency. 

BAIL. 

On  a  rule  against  the  sureties  on  a  bail  bond,  (taken  under  the  act  of  28  March, 
1840,  supplementary  to  another  act  approved  on  the  same  day,)  conditioned 
that  the  principal  shall  not  depart  from  the  state  for  the  term  of  three  months 
without  leave  of  court,  or,  in  case  of  such  departure  without  leave,  that  the 
sureties  shall  pay  the  amount  for  which  definitive  judgment  may  be  render- 
ed, the  plaintiff  must  show  that  the  principal  has  left  the  state  within  the 
three  months  in  violation  of  the  bond,  or  he  cannot  recover. 

Phillips  V.  Hawkins,  818. 

BANKS. 

1.  A  banker  who  pays  a  forged  check,  must  support  the  loss. 

Labor de  v.  The  Consolidated  Association  of  Louisiana,  190. 

S.  The  Merchants  Bank  of  New  Orleans,  having  surrendered  its  charter,  under 
the  act  of  14th  March,  1843,  ch.  08,  providing  for  the  liquidation  of  banks, 
a  judgment  dissolving  the  corporation  was  rendered,  commissioners  appoint- 
ed to  close  its  affairs,  and  all  judicial  proceedings  against  it  stayed.  Plain- 
tiffs having  obtained  a  rule  on  defendants,  to  show  cause  why  certain  checks 
drawn  by,  or  on  the  bank,  should  not  be  received  by  the  commissioners  in 
compensation  of  a  debt  of  plaintiffs  to  the  bank,  and  the  evidence  of  such 
debt  given  up :  Held,  that  the  act  having  declared  that,  in  all  matters  not 
otherwise  provided  for,  the  proceedings  for  the  liquidation  of  the  banks  shall 
be  the  same  as  those  prescribed  in  the  acts  relative  to  the  voluntary  surren- 
der of  property,  and  no  especial  provision  having  been  made,  the  rule  must 
be  discharged. 

White  v.  Commissioners  of  the  Merchants  Bank  of  New  Orleans^  363. 

3.  Under  the  second  section  of  the  act  of  6th  of  February,  1848,  ch.  28,  reviv- 
ing the  charters  of  the  Banks  in  the  city  of  Nenr  Orleans,  the  Board  of  Cur- 
VoL.  IV.  70 
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rency  are  entitled  to  free  access  to  the  vaults  and  books  of  the  Banks ;  may 
call  upon  their  officers  at  any  time ;  may  take  such  memoranda  and  lists  as 
they  think  proper  and  necessary  ;  and  may  require  any  officer  of  such  Banks 
to  submit  their  books  and  papers  to  their  inspection  and  examination.  Bat 
they  have  no  right  to  call  upon  those  institutions,  to  make  out,  at  their  owa 
expense,  statements  not  expressly  required  of  them  hy  law,  though  demand- 
ed by  the  Board  for  the  purpose  of  obtaining  information,  which  it  is  re- 
quired by  law  to  lay  before  the  Legislatare.  The  law  only  exacts  that  the 
members  of  the  Board  shall  be  allowed  to  examine,  for  themseWes,  the  books 
and  papers  of  the  Banks.  Biate  ▼.  Vmon  Bank  of  Louisiana^  499. 
4.  The  second  section  of  the  act  of  34th  of  February,  184S,  ch.  69,  supple- 
mentary to  the  act  for  preventing  the  further  violation  of  law  by  the  Banks, 
which  imposes  a  penalty  on  any  president,  officer,  agent,  or  clerk  of  any 
Bank  who  shall  fail  to  give  a  full  and  complete  statement  relative  to  its  af- 
fairs when  required  by  competent  authority)  was  passed  with  reference  to 
former  laws,  and  onl^  points  out  the  punishment  to  be  inflicted  on  those  vio- 
lating their  provisions.     lb. 

See  Agency,  3.     Domicil. 
BANK  OF  THE  UNITED  STATES  OF  PENNSYLVANU. 

1.  A  contract  make  in  this  State,  by  the  Bank  of  the  United  ^States,  created 
by  the  State  of  Pennsylvania,  to  secure  the  re-payment  of  money  loaned 
here,  is  valid.     Frazier  v.  WillcoXf  617. 

2.  Nothing  in  the  charter  of  the  Bank  of  the  United  States  created  by  the 
State  of  Pennsylvania,  prohibited  it  from  making  loans  in  Louisiana,  at  the 
highest  rate  of  interest  allowed  by  the  laws  of  the  latter  State ;  and  such 
loans  are  not  usurious.    lb. 

BANKRUPTCY. 

1.  Decision  in  the  case  of  Fisher  and  another  v.  Vose,  3  Robinson,  467,  af- 
firmed.    West  V.  His  Creditors,  88. 

2.  An  application,  under  the  act  of  Congress  of  19th  August,  1841,  to  be  de- 
clared a  bankrupt,  made  by  the  insolvent,  will  have  the  effect  of  arresting 
all  proceedings  against  him,  until  a  decree  is  rendered  by  the  court  sitting 
in  bankruptcy.     lb. 

3.  One  who  has  applied  to  be  declared  a  bankrupt,  under  the  act  of  Congress 
of  19th  of  August,  1841,  must  remain  in  that  situation  until  he  is  so  declared, 
or  his  application  is  rejected.  He  has  no  right  to  dispose  of  his  property, 
in  any  way,  while  such  application  is  pending.  He  is  bound  to  preserve  it 
for  the  common  benefit  of  all  bis  creditors,  and  may  exercise  such  power 
over  it  as  may  be  necessary  for  that  purpose.  In  a  case  of  involuntary 
bankruptcy  the  rule  may  be  different.     lb. 

4.  Plaintiff  having  made  a  surrender  of  his  property  under  the  insolvent  laws 
of  the  Slate,  subsequently  applied  to  the  District  Court  of  the  United  States 
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to  be  declared  a  bankrupt  nnder  the  act  of  Congress  of  1841.  Previous  to 
the  latter  application,  his  wife,  who  had  obtained  a  judgment  against  him, 
had  levied  a  fi,  fa.  on  a  claim  belonging  to  the  insolvent,  alleged  to  have 
formed  a  part  of  the  property  given  up  to  his  creditors,  at  the  time  of  his 
surrender  under  the  insolvent  laws  of  the  State.  The  syndic  appointed  nn- 
der the  State  laws,  having  taken  a  rule  upon  plaintiff  to  show  cause  why  he 
should  not  deliver  to  him  the  certificate  of  the  claim,  and  neither  the  as- 
signee under  the  act  of  Congress,  nor  the  wife  of  the  insolvent  having  been 
made  parties :  Held,  that  the  case  must  be  remanded  that  the  question  which 
of  the  creditors  are  entitled  to  claim,  may  be  decided  contradictorily  with 
the  assignee,  and  the  wife.     Ih. 

BILLS  OP  EXCHANGE  AND  PROMISSORY  NOTES. 

I.  Election  of  Domicil  as  to  Promissory  Notes  in  favor  of 

BankSi  under  the  act  of  13tk  March^  1818. 
II.  TraprSfer, 

J II.  Presentment  for  Payment  and  Protest* 
IV.  Evidence  in  Action  on. 
V.  Defence  to  Action  on. 
YI.  Responsibility  of  Agents  employed  to  collect. 

I.  Election  of  Domicil  as  to  Promissory  Notes  in  favor  of 
Banks,  under  the  act  of  13/A  March,  1818. 

1.  The  act  of  13lh  March,  1818,  relative  to  the  election  of  domicil,  with  re- 
gard to  promissory  notes,  executed  in  favor  of  the  banks,  is  repealed  by  sect. 
25  of  the  act  of  25th  March,  1828. 

Union  Bank  of  Louisiana  y.  Lattimore,  342. 

II.   Transfer. 

2.  By  endorsing  a  note,  joint  in  their  favor,  the  payees,  each  of  whom  can 
claim  only  a  portion  of  its  amount  equal  to  that  of  the  others,  transfer  only 
their  respective  interests  in  it ;  and,  on  the  failure  of  the  maker  to  pay,  each 
will  be  liable  to  the  holder  to  the  extent  of  such  interest  only.     C.  C.  2979. 

Baggett  V.  Rightor,  18. 

3.  The  endorsee  of  a  promissory  note,  transferred  before  maturity,  will  not  be 
affected  by  any  want  of  consideration  between  the  maker  and  the  payee,  of 
which  he  was  not  aware  at  the  time  of  the  transfer. 

Melan^on  v.  Melanfon,  33. 

III.  Presentment  for  Payment  and  Protest. 

4.  Diligent  inquiry  for  the  maker  of  a  note  and  for  his  domicil,  without  effect, 
will  excuse  the  want  of  a  formal  demand  of  payment. 

Baggett  T.  Rightor,  18. 
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5.  Where  the  endorser  of  a  note  has  died,  notice  of  protest  mast  be  sent  to 
his  legal  representatives.    A  notice  addressed  to  the  deceased  by  naoie, 
will  be  bad.    And  plaintiflfs  mast  show  that  a  certain  degree  of  diligenco 
was  used  to  ascertain  the  executor,  administrator,  or  heirs  and  representa- 
tives of  the  deceased.     Bank  of  Louisiana  y.  Smithj  276. 

6.  Notice  of  protest  served  on  an  attorney  in  fact,  is  saffieient,  thoagh  the  pro- 
curation does  not  confer  specially  the  power  to  receive  such  notices,  if  it 
gives  general  powers  to  transact  the  business  of  the  principal,  he  being 
abroad.  To  transmit  such  notice  to  the  latter  at  a  distant  place,  might  en- 
danger his  recourse  against  previoos  endorsers,  or  the  maker.  AiUen 
where  the  power  is  a  limited  one,  conferring  only  certain  special  enumerated 
powers.  In  such  a  case,  the  procuration  cannot  be  extended  beyond  what  is 
expressed  therein ;  and  the  power  to  receive  a  notice  of  protest  is  not  neces- 
sarily included  in  that  of  endorsing.     De  Lizardi  r.  Pouverin,  393. 

IV.  Evidence  in  Action  on. 

7.  A  statement  in  the  protest  of  a  notary,  that  a  demand  of  payment  had 
been  made  of  the  maker  of  a  note,  and  payment  refused,  is  sufficient  proof 
of  an  amicable  demand.    Flower  ▼.  Dubois j  78. 

8.  Where  the  protest  and  certificate  of  notice  have  been  made  in  the  manner 
required  by  the  act  of  13  March,  1827,  copies  thereof,  certified  by  the  no- 
tary to  be  true  copies  from  the  originals  in  his  office,  will  be  evidence  of  all 
the  matters  therein  contained.  It  is  not  necessary  that  the  certificate 
should  state  that  such  copies  were  made  from  a  record  made  in  the  presence 
of  two  witnesses.     Johnson  v.  Marshall,  157. 

9.  The  certificate  of  notice  of  the  protest  of  a  bill  or  note,  signed  by  the  no- 
tary alone,  without  the  attestation  of  two  witnesses,  is  insufficient.  Such 
notice  must  be  shown  by  testimony  under  oath,  or  by  an  official  certificate 
in  strict  compliance  with  legal  forms.    lb. 

10.  The  act  of  27  March,  1823,  so  fistr  as  it  renders  the  maker  of  a  note,  bill 
of  exchange,  or  other  negotiable  paper  incompetent,  under  any  circumstan- 
ces, as  a  witness  in  an  action  against  an  endorser,  was  repealed  by  art.  3521 
of  the  Civil  Code.    lb. 

11.  The  execution  of  a  note  raises  a  presumption  that  a  just  consideration 
has  been  given  for  it ;  and  the  maker  who  pleads  error  or  failure  of  consi- 
deration, must  show  it :  but  where  one  partner  is  sought  to  be  made  liable 
on  a  note  given  by  the  other,  and  he  alleges  fraud  and  want  of  considera- 
tion, and  shows  circumstances  somewhat  suspicious,  the  burden  of  proving 
the  consideration  will  be  on  the  plaintiflf.    Harrison  v.  Pook,  193. 

12.  A  genera]  denial  will  place  the  onus  of  proving  notice  of  protest  on  the 
plaintifif,  who  must  establish  that  such  notice  was  sent  to  the  post  office 
nearest  to  defendant's  residence,  whether  in  the  same  or  another  state  ;  and 
the  latter  may,  under  the  general  issue,  show  that  the  office  to  which  it  was 
sent  was  not  the  nearest.     Pollard  v.  Cook,  199. 

13.  Where  the  fact  of  a  partnership  is  clearly  shown,  and  that  the  bills  of  ex- 
change sued  on  were  drawn  for  the  purpose  of  carrying  on  the  bosineas 
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contemplated  by  the  parties,  plaintiffs  will  not  be  required  to  show,  that 
they  knew  of  the  existence  of  the  partnership  when  they  took  the  bill^. 

Robertson  v.  De  Lizardi,  300. 

V.  Defence  to  action  on. 

14.  Where  it  was  agreed  between  the  payee  and  maker  of  a  note,  that  pay- 
ment shoald  not  be  exacted  in  the  event  of  a  certain  action  being  decided 
against  the  latter,  and  the  maker  afterwards,  by  compromising  the  suit, 
renders  the  fulfilment  of  the  condition  impossible,  his  obligation  to  pay  will 
become  perfect.     C.  C.  2035.     Rightor  v.  Aleman,  45. 

15.  The  maker  of  a  note  given  to  the  payee  for  surveys  made  by  the  latter  at 
his  instance,  cannot  resist  payment  on  the  ground  that  the  amount  was  out 
of  proportion  to  the  value  of  the  services  rendered.  .  Such  a  case  is  not 
one  in  which  relief  can  be  had  on  the  ground  of  lesion.  C.  C.  1854^  1855, 
1856,  1857.     lb. 

16.  In  an  action  by  the  payee,  against  the  endorsers  of  a  note  who  put  their 
names  on  it  merely  to  secure  its  payment,  the  latter  must  be  viewed  as  sure- 
ties, and  as  such  will  be  entitled  to  avail  themselves  of  all  the  pleas,  not 
personal  to  the  principal,  of  which  he  could  take  advantage  :  C.  C.  2208. 

Johnson  v.  Marshallf  157. 

17.  Where  one,  not  a  party  to  a  bill  or  note,  puts  his  name  upon  it,  he  will  be 
presumed  to  have  done  so  as  surety.     Gilbert  ▼.  Cooper,  161. 

18.  Where  a  receipt  signed  on  the  execution  of  a  note,  recites  that  it  is  made 
in  renewal  of  another  in  the  possession  of  the  payees,  which  is  to  be  re- 
turned by  them,  or,  in  default  thereof,  that  the  note  last  executed  is  to  be 
null,  payment  of  the  latter  cannot  be  required  until  the  obligors  are  put  in 
possession  of  the  first  note.  It  is  a  condition  precedent,  upon  which  the 
right  of  recovery  depends.     lb. 

19.  Where,  in  an  action  against  the  drawer  and  endorsers  of  a  promissory 
note,  plaintiffs,  afier  obtaining  judgment  and  execution  against  the  former, 
order  a  stay  of  execution  without  the  assent  of  the  endorsers,  the  latter  will 
be  discharged.     Bank  of  Louisiana  v.  Smith,  276. 

20.  Where  notes  secured  by  mortgage,  delivered  by  the  maker,  have  come 
again  into  his  hands  before  maturity,  the  debt  evidenced  by  them  is  extin- 
guished by  confusion.  C.  C.  2214.  Byre-issuing  such  notes,  he  may 
bind  himself,  but  cannot  revive  the  obligations  of  the  other  parties,  nor  the 
mortgage  securing  them,  which  being  only  an  accessary  to  the  debt  between 
the  maker  and  the  payee,  was  extinguished  with  it.     C.  C.  3252,  3374. 

jyt//v.  Zrfl//,416. 

21.  Where  the  holders  of  a  note,  the  payment  of  which  the  makers  guarantied 
by  the  pledge  of  another  note  secured  by  mortgage,  do  any  act  by  which  the 
mortgage  is  destroyed,  the  endorsers  of  the  first  note  will  be  released,  they 
having  a  right  to  be  subrogated  to  the  mortgage.     C.  C.  3030. 

Commissioners  of  the  Merchants  Bank  v.  Cordeviolle,  506. 

VI.  Responsibility  of  Agents  employed  to  collect, 

22.  Bills  of  exchange  and  promissory  notes  are  generally  placed  with  a  bank 
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for  collection/ with  a  notary  for  protest,  and  with  an  attorney  to  be  put  in 
suit.  In  saeh  cases  where  the  bank,  the  notary,  or  the  attorney  is  amni  ex^ 
eeplion^  major,  an  agent  who  may  have  received  the  note  for  collection,  will 
not  be  responsible  for  their  neglect  or  misconduct. 

Hum  ?.  Union  Bank  of  Louisiana,  109. 

CATHOLIC  CHQRCH. 

Neither  the  pope,  nor  any  bishop  of  the  Roman  Catholic  Charch  has  any  an- 
thority  bnt  a  spiritual  one,  within  this  State. 

Church  of  St.  Francis  ofPoirUe  Coupee  y.  Afar/fA,62. 

See  Church  op  St.  Francis  op  Pointe  Coupee,  2. 
CHURCH  OF  ST.  FRANCIS  OF  POINTE  COUPEE. 

1,  The  church  wardens  appointed  under  the  act  of  14th  March,  1614,  incor- 
porating the  congregation  of  the  Roman  Catholic  Church  of  St.  Francis  of 
Pointe  Couple,  are  in  their  corporate  character,  the  legal  owners  of  the 
property  which  that  act  authorizes  them  to  hold  for  the  purposes  therein 
specified.  They  are  its  sole  temporal  administrators,  and  cannot  be  con- 
trolled in  its  administration  by  the  clergy.  They  are  responsible  to  the 
congregation  alone,  who  may  elect  others  in  their  place,  in  case  of  misuse 
or  abuse  of  the  powers  conferred  on  them  by  law. 

Church  of  St.  Francis  of  Poinie  Coupie  r.  Martin,  62. 

8.  The  church  wardens  of  the  church  of  St.  Francis  of  Pointe  Coop^e  ha^e 
the  exclusive  power  of  fixing  the  salary  of  the  parish  priest,  or  the  tariff  of 
fees  to  be  paid  by  the  parishioners  for  marriages,  burials,  funeral  services, 
^c.     No  such  power  can  be  exercised  by  the  pope  or  any  bishop.     lb. 

CITATION. 
See  Appeal,  IY.    Pleading,  19,  21. 

CODES,  ARTICLES  OF,  CITED,  EXPOUNDED,  <kc. 

I.  Civil  Code  of  1808. 
II.  Civil  Code. 
III.  Code  of  Practice. 

I.  Civil  Code  of  1808. 

Preliminary  Title,  Art.  13.     Prohibitory  laws.     Morton  r.  Reynolds,  36. 
Book  I,  Title  VIII,  art.  51.    Power  and  duties  of  tutor.    lb. 

art.  69.    Sale  of  minor's  property.    lb. 

Ill,  Title  I.  art.  7.    Vacant  estates.    Leonard  y.  Fluker,  148. 

■  "       art.  74.     Successions.    lb. 
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Book  I,  Title  11.  art.  40.  Substitutions  and  fidei  commissa.      M^Cluskey  r. 

Webb,  201. 
III.  arts.  244,  245,  246.  Proof  of  unwritten  contracts  over 

$500  in  valne,  Rost  y.  Henderson^  468. 
— ^ XX.  art.  72.  Possession.    M'Cluskey  v.  Webb,  201. 

II.  Civil  Code* 

21.  Equity  powers  of  judges.    Frazier  t.  Willcox^  517. 
164.  Emancipation  of  slares.     Succession  of  Dxicloslange^  409. 
193,  194,  196.  Statu  liberi.    Nimmo  v.  Bonney,  176. 
346.  Acceptance  of  inheritance  by  roioor.    Picau  t.  Dtissuau,  412. 
355,  356.  Minor.     Tutorship  of  Hacket,  290. 
423,  437.  Corporations.     Frazier  y.  WHlcox,  517. 
489.  Ownership  of  property,  how  divested*     Application  of  Mayor  ^  ^x;.,  of* 
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496.  Possession.    JSTCluskey  v.  Webb,  201. 
828,  829.  Limits,  fixing  of.     Buisson  v.  Grant,  360. 

840.  Orillion  t.  Slack,  120. 

1000,  1001.  Successions.     State  t.  Judge  of  Probates  of  New  Orleans,  42. 

1002.  lb.     Picou  V.  Dussuau,  412. 

1003.  State  ▼.  Judge  of  Probates  of  New  Orleans,  42. 

1029,  1040,  1051.  Picou  v.  Dussuau,  412. 

109c,  1099,  1100,  1101,  1103.  Babin  t.  Nolan,  278. 

1181.  State  y.  Judge  of  Probates  of  New  Orleans,  42.      Sue* 

cession  of  Ducloslange,  409. 
1215.  Division  of  thing  held  in  common.     Monifort  v.  Her  Husband,  453. 
1265.  Successions.     Landry  ▼.  LeBlanc,  37. 
1459,  1460.  Donations  mortis  causa.    First  Congregational  Church  of  New 

Orleans  t.  Henderson,  209. 
1507,  1509.  Substitutions  and  fidei  commissa.      Succession  of  Ducloslange, 

409. 
1563,  1569.  Donations  mortis  causa.    Post  r.  Henderson,  468. 

1605.  APCluskey  ▼.  Webb,  201. 

1626.  Johnson  v.  Pilster,  71. 

1652.  Succession  of  Ducloslange;  409. 

1665    Testamentary  executor.    lb. 

1671.  State  v.  Judge  of  Probates  of  New  Orleans, 

42. 

1679.  Succession  of  Cucullu,  397. 

1691,  1692.  Donations  mortis  causa.      First  Congregational  Church  of  New 

Orleans  y.  Henderson,  209. 

1750.  Natural  obligations.     Rosenda  y.  Zabriskie,  493. 

1751.  —    Rost  V.  Henderson,  468, 

1815.     Error  of  fact.     Tutorship  ofHacket,  290. 

1840.  in  law.     Landry  y.  Connely,  127.     Urquhart  v.  Gove,  207. 
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1841.  Fraad.     PhiUipi  y.  Gave,  315. 

1854,  1855,  1856,  1857.  Contracts.     Righlor  v.  Aleman,  45. 

1860,  1870.  Lea  v.  Myers,  8. 

1887,  1889.  First  Congregational  Church  of  New  Orleans  ?.  Hen- 
derson, 209. 

1905,  1906,  1907.  Egerton  t.  Buckner,  346. 

1917.  Gontier  v.  Thomas,  435. 
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438. 
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438. 
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Banking  Company  v.  Currell,  438. 
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3343,  3366.  Dowry.    lb, 
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3317.  Mortgage.    Johnson  v.  PUster,  71.  , 

3319. Ex  parte  NichoUsy  52. 

3349,  3350,  3351,  3353,  3356,  3357.  Mortgage.     Succession  of  Falconer^  5. 

3374.  Mortgage.    HUl  ▼.  Hall,  416. 

3414,  3446.  Prescription.     McCluskey  y.  Wehb,  201. 

3451.  Sides  v.  Nettles,  170. 

3499.  Allen  r,  Terry ^22.     Bissell  r.  Leflwieh,  102, 

3600.  Bissell  v.  Le/twich,  102. 

3507.  Xco  ▼.  Myers,  8. 

3521.  Repeal  of  laws  on  subjects  treated  of  in  the  Ciril  Code.     Johnson  r. 
Marshall,  157. 

III.  Code  of  Prctctice. 

43.  Petitory  action.     Plummer  ▼.  Schlatre,  29. 
107.  Control  of  husband  oyer  actions  to  which  wife  entitled.    Landry  y.  Le 

Blanc,  37»     Rousse  v.  Wheeler,  114. 
140.  Production  of  books  and  papers  of  a  party.     Kees  y.  Lefebvre,  15. 
165.  No.  2.  Exceptions  to  rule  requiring  action  to  be  brought  before  judge 

of  defendant's  domicil.     Union  Bank  of  Louisiana  y.  Laltimore,  342. 
172.  Petition.     Leeds  y.  Debuys^  257. 
178,  179.  Seryice  of  petition  and  citation.     lb.     . 
275.  Sequestration.     Talamon  y.  Ytasse,  462. 
327,  333.  Exceptions.     Kent  y.  Monget,  172. 
337.  Recusation  of  judge.     Bonnefoy  y.  Landry,  23. 
344.  Exceptions.     Kent  y.  Monget,  172. 
356.  Interrogatories  to  a  party.     Small  y.  Zacharie,  144. 
359.  Joining  issue.     Mayo  y.  Savory,  1 . 
375.  Reconveniion.     lb.     Clark  y.  Christine,  196. 
389,  390.  Interyention.     Tutorship  of  Hacket,  390. 

395  to  399.  Opposition  of  third  persons.      Duperron  y.   Van  Wiehle^  39. 

Beard  y.  Co//,  466. 

400  to  403. —    Duperron  y.  Von  Wickle,  30. 

404,  407,  413,  415.  Real  tender.     Stnall  y.  Zacharie,  144. 

419.  Amendment  of  petition.     Beard  r.  Call,  466. 

434.  Commission  to  take  testimony.     Smelser  y.  Williams,  152. 

436.  SlideUy.  Bightor,  59. 

462.  Experts,  auditors  and  arbitrators.     Vance  y.  Lafferanderie,  340. 
478.  Witnesses  how  sworn.     Babin  y  Nolan,  278. 
492.  New  action  after  discontinuance.     Harrison  y.  Poole,  193. 
546,  548.  Judgment.     Es  parte  Nicholls,  52.     Smelser  y.  Williatits,  162. 
667.  570.  Appeal.     Ste/e  y.  /uc/^e  of  Parish  Court  of  New  Orlians,  86. 

Landry  y.  Connely,  127. 

585.  Escurieux  y.  Chapduc,  326. 

686.  Cor/w  y.  Ty/«r,  443. 

602.  Meeker  y.  Galpin,  269. 

607.  Nullity  of  judgment.     Landry  y.  Connely,  127. 
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644,  647.  Fieri  factOM.  Vance  ▼.  Lafferanderie,  340. 

710.  Collins  V.  Daly,  112. 

719,  730.    Edwards  v.  Walker,  181. 

732.  Executory  process.  Minot  r.  Bank  of  the  United  States,  490. 

733.  Enoin  ▼.  Walton,  328. 

739.  Lard  v.  Strother,  96.      Minot  v.  Bank  of  the 

United  States,  490. 

740.  Slidell  v,  Righlor,  59.    'Lard  v.  Strother,  96. 

Mn&^  ▼.  J9a;i^  of  the  United  States,  490. 

741.  Slidelt  v.  Rightor,  69. 

746,  748.  P»//c/  ▼.  Edgar,  274. 

761.  Slidell  t.  Rightor,  69. 

766.  Sammtry  process.     /^. 

776,  776,  777.  Clerks  of  court.    Ex  parte  Nicholls,  52. 

829,  830.  Mandamus.     State  t.  Judge  of  the  Commercial  Court,  227. 

896.  Appeal.     Corlis  ▼.  Tyler,  443. 

897.  Segur  v.  ^i//,  147.     Corlis  v.  IZV^er,  443. 

924.  Jurisdiction  of  Probate  Court.     Babin  v.  Dodd,  20.     P»c(ni  v.  Dussuau, 

412. 
983,  992.  Claims  a^inst  successions.     Picou  ▼.  Dussuau,  412. 

995.  5aW»  T.  Dodd,  20. 

996.  /i.     Picou  V.  Dussuau,  413. 

1000,  1001,  1002,  1003.  Petition  of  heirs  to  be  put  in  possession  of  inheri- 
tance.    Babin  V.  Nolan,  278. 

1037.  Powers  of  Courts  of  Probates.    lb, 

COMPENSATION. 

1.  Article  1266  of  the  Civil  Code,  which  provides  that  "  any  co-heir  of  age, 
at  the  sale  of  the  hereditary  effects,  can  become  a  purchaser  to  the  amount 
of  the  portion  owing  to  him  from  the  succession,  and  is  not  obliged  to  pay 
the  surplus  of  the  purchase  money  over  the  portion  coming  to  him,  until  this 
portion  has  been  definitively  fixed  by  a  partition,**  does  not  apply  to  the  case 
of  a  husband  who  resists  the  payment  of  a  note  executed  by  him,  in  the 
hands  of  the  administrator  of  the  succession  of  the  payee,  on  the  ground  that 
his  wife  is  an  heir  of  the  deceased.     Landry  v.  LeBlanc,  37. 

3.  Compensation  takes  place  by  the  mere  operation  of  law,  the  two  debts 
being  extinguished  as  soon  as  they  exist  simultaneously.     C.  C.  2204. 

Low  V.  Thomas,  183. 

3.  A  claim  is  sufficiently  liquidated  to  be  susceptible  of  compensation,  when  » 
its  correctness  is  admitted  by  the  debtor.     Reynaudy,  His  Creditors,  614. 

CONFUSION. 

Where  notes  secured  by  mortgage,  delivered  by  the  maker,  have  come  again 
into  his  hands  before  maturity,  the  debt  evidenced  by  them  is  extinguished 
by  confusion.  C.  C.  2214.  By  re-issuing  such  notes,  he  may  bind  him- 
self, but  cannot  revive  the  obligations  of  the  other  parties,  nor  the  mortgage 
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securing  them,  wbieh  being  only  an  aoeeetary  to  the  debt  between  the 
maker  and  the  payee,  was  extinguished  with  it.    C.  C.  SSdS,  3374. 

HiU  T.  HttU,  416, 

CONTRACTS, 

I.  Parties^  and  consent  necessary  to  form* 

IL  Conditional  Contracts, 
III,  Alternative  Contracts, 
IT.  Illegal  Contracts. 

Y.  ConfirtncUion, 
YL  Avoidance, 
YU.  Proof. 

I.  Parties  J  and  consent  necessary  to  form. 

1.  One  who  has  undertaken  to  build  a  house  by  the  job,  aocording  to  a  plan 
agreed  on,  cannot  claim  an  increase  of  pay  for  extra  work,  unless  he  proves 
that  it  was  done  at  the  request  of  the  other  party.     C.  C.  3734. 

Alston  T.  Ross,  399. 

3.  It  appeared  from  a  copy  of  a  lease  offered  in  evidence,  that  changes  had 
been  made  in  the  original  instrument,  which  were  indicated  in  the  margin, 
but  not  signed  by  the  parties.  Held,  that  until  all  parties  had  approved  of 
the  proposed  changes,  the  contract  was  not  valid,  and  consequently  inadmis- 
sible.    Macarty  v.  LepauUardy  435. 

3.  Under  no  circumstances  can  a  wife  become  surety  for  her  husband.  The 
form  of  the  contract  will  be  disregarded.  Those  who  treat  with  married 
women,  must  see  that  the  obligations  they  contract  turn  to  their  advantage. 

Firemen^ $  Insvranee  Company  of  New  Orleans  v.  Cross^  408. 

4.  The  Legislature  has  power  to  prohibit  foreign  corporations  from  contract- 
ing in  this  Slate ;  but  until  it  does  so,  contracts  so  made  will  be  enforced, 

Frazier  v.  WiUcox,  617. 
6.  A  contract  made  in  this  State,  by  the  Bank  of  the  United  States,  created  by 
the  State  of  Pennsylvania,  to  secure  the  repayment  of  money  loaned  here, 
is  valid.    lb. 

6.  Arts.  423  and  487  of  the  Civil  Code,  cannot  be  construed  to  forbid  corpora- 
tions created  by  other  States,  from  contracting  in  this.  Art.  433,  is  direc- 
tory only,  and  declares  that  corporations,  meaning  those  in  the  State,  must 
be  created  by  the  Legislature.  The  alternative  expression, ''  unauthorized 
by  laWf  or  by  an  act  of  the  Legislature^^^  in  art.  437,  shows  that  it  alludes 
to  other  corporations  than  those  created  by  the  Legislatare  of  this  State, 
and  intended  to  acknowledge  the  public  character  of  corporations  authorised 
by  the  laws  of  foreign  States.    lb. 

II.  Conditional  Contracts. 

7.  Where  it  was  agreed  between  the  payee  and  maker  of  a  note,  that  pay* 
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ment  thoold  not  be  exMted  in  the  event  of  n  eertnin  action  being  decided 
against  the  latter,  and  the  maker  afterwards,  by  compromising  the  suit, 
renders  the  fulfilment  of  the  condition  impossible,  his  obligation  to  pay  will 
become  perfect.     C.  C.  S035.     Righior  t.  Alemaftf  45. 

6.  Where  a  receipt  signed  on  the  execution  of  a  note,  recites  that  it  is  made 
in  renewal  of  another  in  the  posses sioo  of  the  payees,  which  is  to  be  re- 
turned by  them,  or,  in  defanlt  thereof,  that  the  note  last  executed  is  to  be 
noli,  payment  of  the  latter  cannot  be  required  until  the  obligors  are  pot  in 
possession  of  the  first  note.  It  is  a  condition  precedent,  upon  which  the 
right  of  recovery  depends.     QUbwri  t.  Cooper^  161. 

0.  Where  a  party^s  right  to  recover  depends  on  an  act  to  be  done  by  him,  he 
must  show  an  actual  tender  and  refusal,  or  that  every  thing  has  been  done 
by  bim,  which  could  be  done,  to  give  effect  to  the  contract.     Ih, 

10.  Action  on  certain  bUls  protested  for  non-payment.  Defence  that  plaintiff 
had  agreed  to  renew  the  bills  for  three  months  from  maturity,  and  proof  of 
that  fact  and  of  tender  by  defendants  of  notes  for  the  renewal.  Held,  that 
the  obligation  under  the  original  hills  was  extinguished  by  novation,  and  that 
plaintiff  could  not  recover,  even  with  a  stay  of  execution,  till  the  expiration 
of  the  three  months.     Benedict  v.  Stoio,  300. 

III.  Alternative  Contracts, 

11.  An  obligation  to  pay  a  certain  sum  on  a  particular  day,  to  be  discharged 
by  the  delivery  of  a  slave  of  a  certain  value,  is  an  alternative  obligation, 
from  which  the  debtor  may  exonerate  himself  by  delivering  either  of  the 
two  things ;  but  he  cannot  force  the  creditor  to  receive  a  part  of  one,  and 
a  part  of  the  other.  So  where  the  creditor  has  the  election,  he  cannot  take 
a  part  of  the  things  to  be  paid  or  delivered.     Grayson  v.  Houston,  54. 

lY.  Illegal  Contracts. 

19.  No  action  can  be  maintained  on  an  agreement  entered  into  with  a  view  to 
contravene  the  general  policy  of  the  law.  The 'illegality  of  a  contract, 
arising  from  transactions  in  fmudem  legis,  may  be  always  opposed  by  the 
party  who  wishes  to  recede  from  it. 

First  Congregational  Church  of  New  Orleans  v.  Henderson,  209. 

13.  A  promise  to  pay  usurious  interest  is  not  snch  a  natural  obligation  as  will 
form  a  good  consideration  for  a  legal  contract.  A  natural  obligation  is  one 
which  cannot  be  enforced  by  action,  but  which  is  binding  in  conscience  and 
according  to  natural  Justice.  C.  C.  1750,  ^  9.  To  perform  a  promise  is  a 
matter  of  conscience  ;  and  if  a  contract,  not  illicit  or  immoral,  but  to  en- 
force which  the  law  gives  no  remedy  is  actually  performed,  as  where  usuri- 
ous interest  has  been  paid,  the  money  cannot  be  recovered.  But  the  con- 
tinuance of  a  promise,  contrary  in  itself  to  law,  cannot  be  enforced,  how- 
ever often  the  parties  may  change  the  evidence  of  it. 

Rosenda  v.  ZabriskU,  403. 

14.  Where  a  contract  stipulates  for  usurions  interest,  the  creditor  can  only  re- 
cover the  principal  debt.     lb. 
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15.  Art.  3856  of  the  Civil  Code,  which  forbids  the  introdootion  of  eridence 
agaiflBt,  or  beyond  what  is  coataioed  in  pnUic  acts,  does  not  apply  to  eon- 
tracts  made  infratidem  Ugis.    A  party  may  show  by  parol  the  real  nature 

,  of  such  contracts. 

FiremtrCs  Insurance  Company  of  New  Orleans  ▼.  Crou^  508. 

V.  Confirmation. 

16.  An  obligation,  thoagh  nnll  and  Toid  ab  inUio,  may  be  ratified  or  confirmed 
expressly  or  tacitly,  Terbally,  in  writing,  or  by  acts  manifesting  dearly  snch 
an  intention,  or  even,  in  some  cases,  by  silence.    C.  C.  3353. 

^         Landry  ▼.  Connefyj  187. 

YI.  Avoidance. 

17.  The  maker  of  a  note  given  to  the  payee  for  surveys  made  by  the  latter  at 
his  instance,  cannot  resist  payment  on  the  ground  that  the  amount  was  out 
of  proportion  to  the  value  of  the  services  rendered.  Such  a  case  is  not  one 
in  which  relief  can  be  had  on  the  ground  of  lesion.  C.  C.  1854,  1855, 
1856,  1857.     Rightor  v.  Aleman,  45. 

18.  A  restriction  on  the  power  of  a  partner  to  use  the  name  of  the  firm  in  the 
usual  course  of  trade,  will  be  without  effect,  as  to  third  persons  without  no- 
tice. Not  even  fraud  on  the  part  of  one  partner  will  be  any  defence  for 
his  co-partners,  where  the  obligation  was  contracted  in  the  usual  course  of 
their  trade,  and  the  fraud  was  not  participated  in  by  the  creditor. 

Harrison  v.  Poole^  103. 
10.  A  contract  or  payment  made  for  the  purpose  of  avoiding  litigation,  cannot 
be  resoinded  for  error  of  law.     C.  C.  1840.     Urquhart  ▼.  Gove,  307. 

VII.  Proof. 

30.  The  general  rules  of  evidence  established  by  the  Civil  Code,  book  III., 
tit.  IV.,  ch.  6,  arts.  3330  to  3370,  are  applicable  to  all  contracts  whatever. 

Johnson  v.  Marshall,  157. 

31.  The  exceptions  made  by  arts.  344,  345,  and  346  of  the  third  title  of  the 
third  book  of  the  Code  of  1808,  to  the  rule  laid  down  in  art.  343  of  the  same 
title  and  book,  as  to  the  proof  of  contracts  which  may  be  appraised  in  mo- 
ney, exceeding  five  hundred  dollars  in  value,  are  virtually  repealed  by  the 
Civil  Code  of  1835.    C.  C.  3357.      Rost  v.  Henderson,  468. 

CORPORATIONS. 

1.  The  Legislature  has  power  to  prohibit  foreign  corporations  from  contract- 
ing in  this  State  ;  but  until  it  does  so,  contracts  so  made  will  be  enforced. 

Frazier  ▼.  WiUcor,  517. 

3.  The  capacity  of  a  foreign  corporation  to  sue,  is  well  established.     lb. 

3.  Art.  433  and  437  of  the  Civil  Code,  cannot  be  construed  to  forbid  corpor- 
ations created  by  other  States,  from  contracting  in  this.  Art.  483 
is  directory  only,  and  declares  that  corporations,  meaning  thoee  in  the 
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8ut0,  mnst  be  ereated  by  the  Legislature.  The  alternative  expres- 
sion, "  unauthorized  by  law  or  by  an  act  of  the  Legislature^^^  in  art.  437, 
shows  that  it  allodes  to  other  oorporations  than  those  created  by  the  Legis- 
lature of  this  State,  and  intended  to  acknowledge  the  public  character  of 
corporations  authorised  by  the  laws  of  foreign  States.     Ih. 

4.  The  act  of  13th  March,  1837,  ch.  66,  relative  to  limited  or  anonymous 
partnerships,  does  not  apply  to  corporations,  but  to  private  associations  of 
individuals.     lb* 

5.  A  foreign  corporation  authorized  to  contract  in  this^  Stato,  may  contract 
according  to  its  laws,  where  the  charter  contains  no  prohibition.    lb. 

See  Evidence,  62. 

COSTS. 

Defendants  admitting  a  part  of  the  debt  sued  fbr  to  be  due,  pleaded  a  tender ; 
and  plaintiff  having  moved  for  a  judgment  for  the  amount  so  admitted,  it  was 
rendered  without  a  trial,  for  that  sum,  with  costs,  leaving  the  case  open  as 
to  the  balance  of  the  claim  :  On  appeal,  held,  that  as  to  the  costs,  the  judg- 
ment was  premature  ;  that  being  thrown  by  the  law  on  the  party  cast,  they 
should  not  be  taxed  before  the  final  determination  of  the  suit ;  and  that, 
should  defendants  prove  the  tender,  and  establish  the  other  part  of  their 
defence,  the  costs  must  fall  upon  the  plaintiff.     Small  v.  Zacharie,  144. 

COURTS. 

1.  The  ordinary  tribunals  have  jurisdiction  of  suits  against  heirs,  whether 
minors  or  of  age,  in  all  cases  where  an  estate,  after  having  been  administer- 
ed by  a  curator,  testamentary  executor,  or  tutor  of  a  beneficiary  heir,  has 
come  into  their  possession,  or  has  been  absolutely  accepted  ;  while  the 
courts  of  probate  have  exclusive  cognizance  of  all  claims  for  money  against 
successions  under  the  management  of  curators,  testamentary  executors,  or 
administrators.     C.  P.  924,  995,  996.     Babin  r.  Dodd,  20. 

2.  Claims  against  minors,  interdicted  or  absent  persons,  whose  estates  are 
administered  by  curators,  may  be  recovered  before  the  ordinary  tribunals.  It 
is  no  objection  to  the  exercise  of  such  jurisdiction,  that  courts  of  probato 
have  alone  the  means  and  right  of  fixing  the  amount  which  a  tutor  may  al- 
low for  the  expenditures  of  his  ward.  Proof  of  the  means  and  revenue  of  the 
latter  may  be  adduced  before  either  tribunal ;  nor  would  any  judgment  of  an 
ordinary  court,  allowing  the  claim,  interfere  with  the  powers  of  the  court  of 
probate,  when  auditing  the  totor*s  accounts,  to  reject  such  portion  of  the  som 
paid  under  the  judgment  as  might  be  found  to  exceed  the  revenue  of  the 
ward  ;  as  the  tutor  would  be  liable  for  any  illegal  acts  or  contracts  made  by 
him,  on  which  such  judgment  was  rendered.     IB. 

3.  A  District  Court  cannot  arrest,  by  injunction,  process  issued  from  a  Parish 
Court.     Borne  v.  Porter,  57. 
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4.  Conrts  of  justice  sit  to  enforce  ciril  obiigttions  only,  and  will  not  altempi 
to  eaforce  those  of  a  spiritual  character. 

Clwrch  of  8t  FVancis  of  Pciwte  Coupie  t.  ilfor/m,  (12. 

5.  Where  the  purchaser  of  property  of  a  succession,  sold  by  order  of  a 
Court  of  Probates,  fails  to  comply  with  the  terms  of  the  sale,  that  court  has 
authority  to  compel  a  compliance,  or  to  order  the  property  to  be  sold  anew, 
d  lafolU  enchh'e.     Landry  t.  Conn^/y,  197. 

6.  The  Court  of  Probates  having  jurisdiction  of  actions  for  the  partition  of 
successions,  must  necessarily  inquire  what  property  composes  the  estate  to 
be  partitioned,  and  have  power  to  decide  upon  questions  of  title  incidental 
to  the  main  question  of  partition,  though  without  jurisdiction,  under  other 
ciroumstances,  to  decide  such  a  question.     Penny  t.  Weston^  165. 

7.  Cases  in  which  the  judge  has  recused  himself,  transferred  in  pursuance  of 
the  act  of  37th  February,  1841,  ch.  89,  from  the  Court  of  Probates,  to  be 
tried  before  the  special  Judge  prorided  by  that  act,  sitting  in  the  District 
Court,  are  to  be  tried  in  the  same  manner  as  if  they  had  not  been  remoTcd. 
The  law,  having  made  no  provision  for  a  trial  by  jury  in  the  Court  of  Pro- 
bates, none  can  be  allowed  in  any  such  case  by  the  special  judge.    lb. 

8.  Courts  of  ordinary  jurisdiction  have  exclusive  cognizance  of  actions  to 
annul  a  partition  of  slaves,  made  among  the  heirs  of  a  succession. 

Clark  V.  Christine^  196. 
0.  Courts  of  Probate  have  concurrent  jurisdiction,  with  the  District  Courts,  of 
an  action  by  the  heir  for  the  settlement  and  partition  of  the  community 
which  existed  between  a  husband  and  wife,  after  its  dissolution  by  the  death 
of  the  latter ;  and  the  circumstance  of  the  defendant's  denying  the  heirship 
of  the  plaintiff,  and  alleging  himself  to  be  the  heir,  can  in  no  manner  Change 
the  nature  or  object  of  the  action,  so  as  to  deprive  the  Court  of  Probates 
of  its  jurisdiction.  Nor  can  its  jurisdiction  be  affected  by  the  fact  that  the 
plaintiff's  right  to  inherit  must  be  determined,  before  proceeding  to  examine 
the  issues  relative  to  the  settlement  and  liquidation  of  the  community ;  the 
competency  of  the  court  being  determined  by  the  nature  of  the  legal  rights 
which  the  plaintiff  seeks  to  enforce,  and  not  by  the  question  of  bis  right  to 
recover.     BabinY,  NoUm^  978. 

10.  Under  art.  1037  of  the  Code  of  Practice,  Courts  of  Probate  are  possessed 
of  all  the  powers  necessary  to  the  exercise  of  their  jurisdiction ;  and  they 
may  consequently  take  cognizance  of  questions  of  title  arising  coUateraUyy 
the  examination  of  which  is  necessary  to  the  decision  of  the  issue  joined.  lb. 

11.  Where  the  tutor  of  a  minor,  also  the  tutor  of  the  minor  heirs  of  a  former 
tutor  of  the  same  minor,  tenders  in  the  Court  of  Probates,  in  bis  double  ca- 
pacity, his  account  to  his  late  ward  after  his  majority,  it  will  be  no  objec- 
tion, on  an  opposition  by  the  latter,  claiming  a  tract  of  land,  or  its  proceeds 
omitted  in  the  account,  and  alleged  by  the  tutor  to  belong  to  the  conmionity 
which  existed  between  the  former  tutor  and  the  mother  of  the  other  minors, 
that  the  judgment,  if  in  favor  of  the  opponent,  would  be  in  substance  against 
the  heirs  of  such  former  tutor,  who  are  not  parties  to  the  proceedings,  and 
that  the  question  is  one  of  title,  not  within  the  jurisdiction  of  the  Probate 
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Court.  The  minor  heirs  of  the  firet  tutor  are  represented  by  their  tutor, 
the  only  person  authorised  by  law  to  represent  them ;  and  the  Court  of  Pro- 
bates is  empowered  to  determine  questions  of  title,  arising  collaterally  on 
the  trial  of  other  matters  within  its  jurisdiction.     Tuiorship  of  Hacket,  290. 

12.  Art.  996  of  the  Code  of  Practice,  which  provides,  that  when  an  estate  "  is 
in  the  possession  of  heirs,  either  present,  or  represented  in  the  Slate,  though 
all  or  some  of  them  be  minors,  actions  for  debts  due  from  such  successions 
shall  be  brought  before  the  ordinary  tribunals,  either  against  the  heirs  them- 
selves, if  they  be  of  age,  or  against  their  curators,  if  they  be  under  age  or 
interdicted,"  applies  to  estates  accepted  absolutely,  or  to  those  which,  after 
having  been  administered  by  a  curator,  testamentary  executor,  &c.,  have 
come  into  the  possession  of  the  heirs.  If  the  heirs  be  all  of  age,  and  accept 
unconditionally,  they  are  immediately  put  in  possession  of  all  the  property, 
and  are  suable  before  the  ordinary  tribunals  fo^  their  virile  portion  of  the 
debts,  as  if  contracted  by  themselves.  If  some  are  minors,  the  succession 
cannot  be  accepted  by,  nor  for  them,  but  with  the  benefit  of  inventory. 
When  thus  accepted,  it  cannot  be  administered  partially,  but  the  whole 
estate  must  be  placed  under  the  management  of  an  administrator,  and  no 
part  comes  legally  into  the  possession  of  the  heirs  as  such,  until  the  adminis- 
tration is  terminated,  or  a  partition  is  legally  made  among  the  heirs.  Until 
sach  administration  or  partition,  the  estate  must  be  administered  under  the 
authority  of  the  Court  of  Probates,  in  which  it  was  opened,  and  all  claims 
for  money  against  it  must,  under  arts.  924,  ^13,  and  983  of  the  Code  of 
Practice,  be  presented  there  for  settlement.  C.  C.  1002,  1040,  1051.  C. 
P.  992.     Act  25lh  March,  1828,  ch.  83,  ^  13.     Picou  v.  Dussuau,  412. 

13.  The  judges  of  the  inferior  courts  cannot,  of  their  own  accord,  appoint  re- 
ceivers for  the  purpose  of  collecting  or  keeping  funds,  or  evidences  of  debt 
which  may  be  the  subject  of  litigation  before  them.  Such  appointments 
can  be  made  only  with  the  consent  of  all  the  parties  interested,  and  the 
assent  of  the  judge  can  add  nothing  to  the  powers  of  the  persons  so  ap- 
pointed.    Frazier  v.  WUlcox^  617. 

See  Appeal,  1,  2.    New  Orleans,  City  of,  1. 

CURATOR  AD  HOC. 

Defendants  having  obtained  an  order  of  seizure  and  sale  on  a  judgment  ren- 
dered in  another  State,  plaintiff  became  the  purchaser  of  his  own  property 
at  a  twelve  months  credit,  for  the  price  of  which  he  gave  a  bond  in  con- 
formity to  law.  Previous  to  its  becoming  due,  he  obtained  an  injunction  to 
prevent  defendants  from  issuing  any  execution  on  it,  and  procured  the  ap- 
pointment of  a  curator  ad  hoc,  to  represent  the  defendants,  who  resided  in 
another  State.  A  commission  to  take  testimony  having  been  taken  out  by 
plaintLflT,  he  caused  the  interrogatories  to  be  served  on  the  curator  ad  hoc. 
On  an  objection  to  the  admission  of  the  depositions :  Held,  that  defendants 
having  an  attorney  of  record  in  the  proceedings  to  obtain  the  order  of  seizure 
and  sale,  the  case  was  not  one  for  the  appointment  of  a  curator  ad  hoc  ; 
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and  that  the  interrogatories,  not  having  been  served  on  the  defendants,  or 
their  counsel,  were  inadmissible.    Lard  v.  Strother,  95. 

CUSTOM,  COMMERCIAL. 

See  Sale,  19. 

DEFAULT. 
See  Judgment  by  Default. 

DOMICIL. 

1.  The  act  of  13th  March,  1818,  relative  to  the  election  of  domicD,  with  regard 
to  promissory  notes,  executed  in  favor  of  the  banks,  is  repealed  by  sect.  85 
of  the  act  of  36th  March,  1828. 

Union  Bank  of  Louisiana  v.  Latlimorey  342. 

2.  Where  the  stockholder  of  a  bank  gives  a  note  to  the  institution,  even  for 
the  re-payment  of  a  sum  he  was  entitled  to  borrow,  under  its  charter,  the 
claim  of  the  bank  against  him,  is  similar  to  that  against  any  other  borrower ; 
and  the  obligation  of  the  stockholder,  results  rather  from  his  note,  than  from 
any  relations  as  a  partner  in  the  bank.  He  cannot,  consequently,  where  his 
domicil  is  in  another  parish,  be  cited  before  the  tribunals  of  the  place  where 
the  bank  is  established,  under  art.  165,  No.  2,  of  the  Code  of  Practice,  re- 
lative to  suits  against  partners.    R. 

DONATIONS  MORTIS  CAUSA,     . 

1.  The  exeentors  appointed  by  the  testator,  or,  in  case  of  their  faflnre  to  act, 
a  dative  testamentary  executor,  are  the  only  persons  competent  to  carry  the 
provisions  of  a  will  into  effect. 

State  V.  Judge  of  Probates  of  New  Orleans^  42. 

2.  A  bequest  by  testament  duly  proved  and  ordered  to  be  executed,  is  a  title 
translative  of  property,  as  much  as  a  donation  inter  vivos.    C.  C.  3451. 

Sides  V.  Nettles,  170. 

3.  The  legatee  of  a  particular  object  will  not  be  presumed  to  be  cognizant  of 
any  defect  of  title  in  the  testator,  but  be  regarded  as  a  possessor  in  good 
faith.    lb. 

4.  A  bequest  by  which  the  testator  directs  that  certain  slaves  shall  be  given  to 
bis  legatees,  to  serve  them  until  such  slaves  attain  a  certain  age,  when  they 
are  to  be  emancipated,  is  not  a  fidei-commissum.  The  emancipation  is  a 
donation  to  the  slaves  of  their  value,  to  be  received  at  a  future  and  fixed  pe- 
riod ;  and  the  usufruct,  or  hire  of  them  in  the  mean  time,  is  a  legacy  to 
those  in  whose  favor  it  is  made.    Nimmo  v.  Bonney,  176. 

5.  Where  slaves  are  directed  by  a  testator  to  be  immediately  emancipated  by 
his  executors,  the  heirs  of  the  deceased  will  be  entitled  to  retain  them  in 
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their  possesion,  and  to  enjoy  their  services,  until  they  can  be  legally  eman- 
cipated,    lb. 

6.  The  validity  oi  a  judgment  ordering  the  execution  of  a  will  cannot  be  in- 
quired into  collaterally.     M'^Cluskey  v.  Webh^  201. 

7.  A  bequest  of  whatever  may  remain  after  the  payment  of  debts  to  a  sister  of 
the  testator,  for  the  purpose  of  educating  her  children,  and  subsisting  her 
and  them,  with  power  to  her  to  make  such  other  disposition  of  the  property 
to  their  use  and  benefit  a>  circumstances  may  require  ;  and  providing  that 
his  brother  shall  participate  in  such  property,  to  a  certain  extent,  should  he 
consider  himself  in  equal  need  with  his  sister's  family,  is  not  a  substitution 
or  ^fidei-commissum.  Per  Cur,  The  testator  does  not  leave  the  property 
to  his  sister  to  preserve  it  for,  and  surrender  it  at  any  time  to  her  children. 
She  has  the  entire  control  of  it,  to  maintain  herself  and  children,  to  educate 
them,  and  to  do  whatever  she  may  think  their  interest  requires.  She  may 
expend  it  all  for  such  purposes.    lb, 

8.  A  substitution  is  never  presumed.      Unless  the  will  cannot  be  understood 
otherwise  it  will  be  maintained.     lb. 

0.  Defendant's  ancestor  bequeathed  $2000  a  year,  for  five  years  to  plaintiflTs, 
to  commence  five  years  aAer  his  death.  At  the  time  of  the  bequest  and  of 
the  testator's  death,  plaintifis  were  prohibited  by  their  charter,  from  receiv- 
ing any  legacy  exceeding  $1000;  but  this  restriction  was  removed  by  an 
act  of  the  Legislature  before  the  first  annual  payment  became  due.  A  com- 
promise having  been  entered  into  between  the  heirs  and  legatees,  by  which 
it  was  stipulated  that  a  certain  amount  should  be  paid  to  plaintiffs  by  the 
heirs,  in  satisfaction  of  their  legacy,  this  action  was  commenced  to  recover 
the  portion  due  by  the  defendant.  Held,  that  plaintiffs  can  only  take  $1000 ; 
that  the  term  fixed  by  the  testator  for  the  payment  of  the  legacy,  cannot  be 
assimilated  to  a  condition  ;  that  in  the  former  case  the  right  is  acquired  and 
perfect,  the  exercise  of  it  being  only  suspended,  while  in  the  latter,  it  is  un- 
certain whether  the  legatee  will  ever  be  able,  in  consequence  of  the  condi- 
tion, to  claim  the  legacy ;  that  in  the  first  case,  the  right  could  not  be  ac- 
quired by  a  person  incapable  at  the  testator's  death ;  but  that  in  the  second, 
the  capacity  is  only  required  to  exist  at  the  time  of  the  accomplishment  of 
the  condition  ;  (C.  C.  1459,  1460,  1691,  1692 ;)  and  that  the  want  of  capa- 
city at  the  death  of  the  testator  could  not  be  removed  by  subsequent  legisla- 
tion, which  can  only  be  prospective  in  its  operation.        • 

First  Congregational  Church  of  New  Orleans  v.  Henderson,  209. 

10.  One  who  has  accepted  a  remunerative  legacy,  will  be  bound  by  the  accep- 
tance. If  he  considered  himself  entitled  to  claim  a  larger  sum  for  his  ser- 
vices, he  should  have  renounced  the  legacy,  and  have  claimed  as  a  creditor. 

Succession  of  Cucullu,  397. 

11.  The  deceased  bequeathed  to  the  another  of  his  natural  children  certain 
lots  of  ground,  *^pour  en  jouir  sa  vie  durant,  reversible  apr^s  elle  ti 
mes  enfans  naturels  dors  existans,  ou  ^  leurs  representans,^^  Held, 
that  this  was  no  substitution,  but  a  bequest  of  the  usufruct  to  the  mo- 
ther, and  of  the  property  to  the  children,  allowed  by  art.  1509  of  the  Civil 
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Code  ;  aad  that  the  rights  of  the  latter  rested  at  th^  opening  of  the  sacces* 
aion  of  the  testator,  and  not  at  the  death  of  the  mother. 

Succession  of  Ducloslange,  409. 

12.  Unless  the  will  necessarilly  presents  a  substitution,  and  can  be  understood 
in  no  other  manoer,  the  disposition  will  be  sustaiued.    lb. 

13.  No  right  of  action  can  accrue  from  a  verbal  disposition  mortis-causa.  C« 
C.  1563,  1569.     Rosl  r.  Henderson,  468. 

DOTAL  PROPERTY. 
See  Husband  and  Wife. 

EMANCIPATION  OF  SLAVES, 

1.  A  bequest  by  which  the  testator  directs  that  certain  slaves  shall  be  given 
to  his  legatees,  to  serve  them  until  such  slaves  attain  a  certain  age,  when 
they  are  to  be  emancipated,  is  not  a  fidei-commissum.  The  enuincipation 
is  a  donation  to  the  slaves  of  their  value,  to  be  received  at  a  future  aud  fixed 
period  ;  and  the  usufruct,  or  hire  of  them  in  the  meantime,  is  a  legacy  to 
those  in  whose  favor  it  is  made.     Nimmo  v.  Bonney,  176. 

2.  Where  slaves  are  directed  by  a  testator  to  be  immediately  emancipated  by 
his  executors,  the  heirs  of  the  deceased  will  be  entitled  to  retain  them  in 
their  possession,  and  to  enjoy  their  services,  until  they  can  be  legally 
emancipated.     lb. 

3.  Action  by  the  heirs  against  the  executors  to  recover  the  possession  of  cer- 
tain slaves  until  they  can  be  legally  emancipated,  in  compliance  with  the 
will  of  the  testator  and  the  value  of  their  services  from  the  death  of  the 
ancestor  :  Held,  that  the  petitioners  having  proved  iheir  heirship  only  on 
the  trial  of  the  cause,  the  executors,  who  were  rightfully  in  possession  of 
the  slaves  and  bound  to  keep  them,  are  not  accountable  for  the  value  of  their 
services.    lb. 

ERROR. 

1.  A  payment  made  in  error  may  be  recovered  back,  where  such  error,  though 
the  fault  of  the  plaintiff,  has  not  injured  the  party  to  whom  the  payment 
was  made.     Massias  v.  Gasquet,  137. 

2.  A  contract  or  payment  made  fur  the  purpose  of  avoiding  litigation,  cannot 
be  rescinded  for  error  of  law.     C.  C.  1840.     Urquhart  v.  Gove,  207. 

See  Appeal,  21. 
EVIDENCE. 

I.  General  Rules  of  Evidence  established  by  Chap. 

6,  Title  IV..  Book  III.  of  the  CivU  Code. 
II.  Right  of  Party  to  introduce  Evidetice. 


I 


INDEX.  573 

III.  When  Evidence  must  be  introduced, 

IV.  Onus  Prohandi, 
V.  Presumption. 

VI.  Admissions. 

VII.  Matters  Judicially  Noticed. 
VIIL  Competency  of  Witness. 
IX.  Com^missions  to  take  Testimmiy. 
X.  Judicial    Records    and  Proceedings,   and   Copies 
thereof. 
XI.  Non-Judicial  Records  and  other  Public  Instruments, 

and  Copies  thereof. 
XII.  Private  Writings. 

XIII.  Loss  or  Destruction  of  Writings. 

XIV.  Proof  of  Contracts,  not  in  writing,  over  five  hun- 

dred dollars  in  valus. 
XV.  Admissibility  of  Parol  Evidence  to  prove  Fraud 

or  Simulation. 
XVI.  Inadmissibility  of  Parol  Evidence  to  prove    Title 

to  Real  Property. 
XVII.  Secondary  Evidence. 
XVIII.  Irrelevant  Evidence. 
XIX.  Evidence  in  Particular  Actions. 

1.  In  Actions  of  NuUily  or  Rescission, 

2.  against  Partners, 

I.   General  Rules  of  Evidence  established  by  Chap.  6,   Tit. 

IV,  Book  III.  of  the  CivU  Code. 

1.  The  general  rules  of  evidence  established  by  the  CivD  Code,  book  III,  tit. 
IV,  eh.  6,  aru.  2339  to  3270,  are  applicable  to  all  contracts  whatever. 

Johnson  v.  Marshall^  167. 

II.  Right  of  Party  to  introduce  Evidence. 

2.  Injunctions,  arresting  summary  proceedings,  apparently  authorized  by  the 
parties,  are  required  by  the  Code  of  Practice,  (arts.  740,  741,  761,  766,)  to 
be  tried  summarily  ;  but  the  parties  cannot  be  deprived  of  any  of  the  means 
of  procuring  evidence,  within  a  reasonable  delay.     Slidell  ▼.  Rightor,  69. 

III.   When  Evidence  must  be  introduced. 

3.  Evidence  not  produced  on  the  trial  below,  cannot  be  brought  before  the  Su- 
preme Court  on  appeal.     Bmelser  v.  Williams^  163. 
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IV.  Onus  Probandi. 

4.  Where  a  party^s  right  to  recofer  depends  on  an  act  to  be  done  by  him,  he 
must  show  an  actaal  tender  and  refusal,  or  that  every  thing  "has  been  done 
by  him,  which  could  be  done,  to  give  effect  to  the  contract. 

Gilbert  ▼.  Cooper^  161. 

6.  The  execution  of  a  noto  raises  a  presumption  that  a  just  consideration  has 
been  given  for  it ;  and  the  maker  who  pleads  error  or  failure  of  considera- 
tion, must  show  it :  but  where  one  partner  is  sought  to  bejnade  liable  on  a 
note  given  by  the  other,  and  he  alleges  fraud  and  want  of  consideration,  and 
shows  circumstances  somewhat  suspicious,  the  burden  of  proving  the  con- 
sideration will  be  on  the  plaintiff'.     Harruon  v.  Po<^e,  193. 

0.  A  general  denial  will  place  the  onus  of  proving  notice  of  protest  on  the 
plaintiff*,  who  must  establish  that  such  notice  was  sent  to  the  post  office, 
nearest  to  defendant's  residence,  whether  in  the  same  or  another  state ;  and 
the  latter  may,  under  the  general  issue,  show  that  the  office  to  which  it  was 
sent  was  not  the  nearest.     Pollard  v.  Cook,  199. 

7.  As  a  general  rule  no  one  will  be  presumed  to  have  paid  what  he  was  not 
bound  for  ;  and  where  he  reclaims  an  amount  so  paid,  the  burden  of  proving 
that  he  was  neither  legally  nor  morally  bound  therefor,  will  be  on  him. 

Urquhart  v.  Gove,  207. 

8.  On  a  rule  against  the  sureties  on  a  bail  bond,  (taken  under  the  act  of  38 
March,  1840,  supplementary  to  another  act  approved  on  the  same  day,)  con- 
ditioned that  the  principal  shall  not  depart  from  the  State  for  the  term  of 
three  months  without  leave  of  court ;  or,  in  case  of  such  departure  without 
leave,  that  the  sureties  shall  pay  the  amount  for  which  definitive  judgment 
may  be  rendered,  the  plaintiff*  must  show  that  the  principal  has  led  the  Stato 
within  the  three  months  in  violation  of  the  bond,  or  he  cannot  recover. 

PkiUips  V.  Hawkins,  318. 

9.  Where  the  evidence  is  so  contradictory,  that  the  court  cannot  determine  to 
whom  the  property  in  dispute  belongs,  the  plaintiff*  must  be  nonsuited. 

T\imer  v.  Locho^ad,  444.    ^ 

See  Husband  and  Wipe,  14 

V.  Presumption. 

10.  Where  a  married  man  removes  to  this  Stato  from  one  in  which  the  com- 
mon law,  except  so  far  as  modified  by  statute,  prevails,  by  which  the  per- 
sonal property  of  the  wife  vests  in  the  husband  by  the  marriage,  and  where 
slaves  are  movables  by  law,  any  slaves  or  other  personal  effects  brought  by 
him  will  be  presumed  to  have  belonged  to  him.  It  will  be  for  the  wife,  or 
third  persons,  to  destroy  the  presumption,  by  proof  of  title  in  themselves. 

Penny  v.  Weston^  165. 

11.  A  substitution  is  never  presumed.  Unless  the  will  cannot  be  understood 
otherwise  it  will  be  maintained.    McCluskey  ▼.  Webb,2Ql, 

13.  The  provision  of  the  tonth  section  of  the  act  of  28th  March,  1840,  abol- 
ishing imprisonment  for  debt,  that  the  failure  by  a  debtor  *'  to  pay  over  mo- 
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ney  received,  or  collected  for,  or  deposited  with  him  for  another  "  shall  be 
held  presamptive  evidence  of  fraud,  cannot  be  applied  to  the  case  of  a  part- 
ner who  has  received  and  refuses  to  pay  over  money  belonging  to  the  part- 
nership, and  who  is  not  liable  for  any  specific  sum,  but  only  to  account  as  a 
managing  partner.  It  applies  to  those  only  who,  having  received  money  for 
another,  without  authority  to  dispose  of  it,  failed  to  pay  it  over  to  the  right 
owner.     Hanna  ▼.  Auter,  221. 

13.  In  the  absence  of  any  expression  of  legislative  will,  proof  of  its  being  the 
commercial  custom  of  a  particular  place  as  to  certain  articles,  to  take  back 
the  whole  lot  sold,  and  to  restore  the  price  on  the  discovery  of  any  portion 
being  defective,  would  be  entitled  to  some  weight,  if  shown  to  have  existed 
long  enough  to  have  become  generally  known,  and  to  warrant  the  presump- 
tion that  contracts  were  made  in  relation  to  it ;  but  where  the  law  has  pro- 
vided a  rule,  no  customs  of  any  set  of  men  can  have  a  force  paramount  to 
the  law.     Ledoux  t.  Armor^  381. 

14.  Where  the  purchaser  at  a  Sheriff's  sale,  shows  a  judgment,  execution, 
and  sale,  the  presumption  omnia  recte  acta,  will  arise  in  his  favor.  It  is  for 
the  opponent,  who  seeks  to  annul  the  sale,  to  destroy  this  presumption,  by 
proof  of  such  irregularities  as  must  vitiate  the  proceedings. 

Neuo  Orleans  Gas  Light  and  Banking  Company  v.  Allen,  387. 

VI.  Admissions, 

15.  The  rule  that  a  party,  wishing  to  avail  himself  of  the  admissions  of  his  ad- 
versary, cannot  divide  them,  but  must  take  them  entire,  does  not  apply  to 
admissions  in  the  pleadings ;  but  only  to  answers  to  interrogatories,  (C.  P. 
art.  356,)  or  to  judicial  confessions  made  according  to  art.  2270  of  the  Civil 
Code.  Thus,  where  the  debt  is  acknowledged,  but  a  tender  of  the  amount 
alleged,  the  plaintiff  will  be  exempted  from  the  necessity  of  proving  his 
claim ;  but  as  a  matter  of  defence,  the  tender  must  be  established  by  legal 
evidence,  like  any  other  fact  tending  to  show  a  discharge  from  the  obliga- 
tion sued  on.     Small  v.  Zacharie,  144. 

16.  Plaintiff  cannot  contradict  by  parol  evidence,  an  act  of  mortgage  on  which 
he  sues,  or  prove  any  thing  beyond  it.     Hill  v.  Hallj  416. 

17.  Action  for  the  price  of  certain  articles  of  furniture,  and  answer  that  plain- 
tiff had  sold  the  furniture  to  a  third  person,  from  whom  defendant  had  pur- 
chased it.  Bills  made  out  in  the  name  of  such  third  person,  and  receipts  for 
notes  given  in  payment  by  him  as  so  much  cash,  were  produced  by  defen- 
dant. Plaintiff  having  offered  to  introduce  witnesses  to  prove  that  the  sale 
was  made  to  defendant,  the  latter  objected  to  the  admission  of  the  evidence 
as  contradicting  the  proof  under  the  plaintiff's  own  hand ;  and  on  the 
ground,  that  the  petition  did  not  aver  that  the  sale  was  made  for  her  use. 
Held,  that  the  evidence  was  inadmissible  ;  and  judgment  of  nonsuit. 

Lyons  v.  Jackson,  465. 

Yll.  MeUters  Judicially  Noticed, 

18.  Post  offices  in  the  United  States  are  established  by  law ;  and  no  evidence 
is  required  of  what  the  law  is.     Pollard  v.  Cook,  199. 
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VIII.  Competency  of  Witness. 

19.  In  an  action  for  the  price  of  certain  timber,  defendant  having  alleged  that 
he  purchased  it  from  a  third  person  who  had  it  in  possession,  plaintiff  offer- 
ed the  evidence  of  a  witness,  taken  under  a  commission,  who  deposed,  that 
being  entrusted  with  the  timber  by  plaintiff,  he  had,  without  authority,  deli- 
vered it  to  the  person  from  whom  defendant  obtained  it.  The  admission  of 
the  evidence  was  opposed  on  the  ground  that  the  witness,  who  was  the  agent 
of  the  plaintiff,  had  a  direct  interest  in  the  result,  as  he  would  be  responsi- 
ble to  the  latter,  in  the  event  of  his  losing  the  suit,  in  consequence  of  hav- 
ing exceeded  his  authority.     Heldy  that  the  evidence  was  admissible. 

Marks  v.  Landry^  31. 

520.  The  fact  of  being  a  creditor  of  a  party  to  a  stiit,  does  not  disqualify  a  wit- 
ness from  testifying  on  his  behalf.     Lard  v.  Strother,  95. 

31.  The  act  of  37th  March,  1833,  so  far  as  it  renders  the  maker  of  a  note, 
bill  of  exchange,  or  other  negotiable  paper  incompetent,  under  any  circum- 
stances, as  a  witness  in  an  action  against  an  endorser,  was  repealed  by  art. 
3531  of  the  Civil  Code.     Johnson  v.  Marshall,  157. 

33.  In  an  action  to  recover  a  sum  paid  out  by  the  bankers  of  the  plaintiff  on  a 
check  alleged  by  the  latter  to  have  been  forged,  the  testimony  of  a  witness, 
taken  under  commission,  declaring  that  he  forged  the  check,  will  be  admis- 
sible ;  the  objection  resulting  from  his  confession,  going  to  his  credit,  rather 
than  to  his  competency.  £ven  a  verdict  of  guilty,  not  followed  by  judgment, 
is  not  sufficient  to  establish  the  infamy  of  the  witness,  and  render  him  in- 
competent.    Labor de  v .  The  Consolidated  Association  of  Louisiana,  190. 

IX.  Commissions  to  take  Testimony. 

33.  Under  the  17th  section  of  the  act  of  30th  March,  1839,  commissions  to 
take  testimony  may  be  taken  out  by  either  party,  at  any  time  aAer  service 
of  petition  and  citation ;  and  it  will  be  no  objection  to  the  admissibility  of 
the  evidence,  that  it  relates  to  facts  not  then  at  issue,  nor  alleged  io  the  pe- 
tition.    Mayo  V.  Savory ,  1. 

34.  Defendants  having  obtained  an  order  of  seizare  and  sale  on  a  Judgment 
rendered  in  another  State,  plaintiff  became  the  purchaser  of  his  own  property 
at  a  twelve  months  credit,  for  the  price  of  which  he  gave  a  bond  in  con- 
formity to  law.  Previous  to  its  becoming  due,  he  obtained  an  injunction  to 
prevent  defendants  from  issuing  any  execution  on  it,  and  procured  the  ap- 
pointment of  a  curator  ad  hoe,  to  represent  the  defendants,  who  resided  in 
another  State.  A  commission  to  take  testimony  having  been  taken  out  by 
plaintiff,  he  caused  the  interrogatories  to  be  served  on  the  curator  ad  hoc. 
On  an  objection  to  the  admission  of  the  depositions :  Held,  that  defendants 
having  an  attorney  of  record  in  the  proceedings  to  obtain  the  order  of  seiz- 
ure and  sale,  the  case  was  not  one  for  the  appointment  of  a  curator  ad  hoc ; 
and  that  the  interrogatories,  get  having  been  served  on  the  defendants,  or 
their  counsel,  were  inadmissible.     Lard  v.  Strother,  95. 

35.  The  interrogatories  to  be  propounded  to  a  witness,  under  a  commission, 
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were  served  on  defendants*  counsel,  who  declined  to  add  any  cross  inter- 
rogatories, but  reserved  the  right  of  having  legal  notice  of  the  time  of  taking 
the  answers  of  the  witness.  Notice  was  not  given  to  defendants'  counsel ; 
but  the  commissioner  certified  that  he  gave  timely  notice  to  the  defendants, 
without  showing  how  it  was  given,  or  upon  whom  it  was  served.  Held, 
that  defendants  having  an  attorney  on  record,  who  had  reserved  the  right 
of  notice,  such  notice  should  have  been  given  to  him,  that  he  might  be  pre- 
sent at  the  taking  of  the  testimony,  and  that  the  deposition  was  inadmissi- 
ble.    C.  P.  434.     &meUer  t.  Williams,  163. 

X.  Judicial  Records  and  Proceedings,  and  Copies  thereof. 

20.  Where  one  who  certifies  the  transcript  of  a  judgment  from  another  State, 
styles  himself  in  the  body  of  the  certificate,  the  clerk  of  the  court,  and  signs 
it  as  such,  all  of  which  is  attested  by  the  seal  of  the  court,  and  the  certificate 
of  the  Chief  Justice  or  Presiding  Magistrate,  no  further  evidence  will  be 
necessary  to  establish  his  official  capacity.     Van  Wyck  ▼.  HiUSi  140. 

27.  The  principal  object  of  ihe  law  requiring  a  public  inventory  to  be  made  of 
all  the  effects,  movable  and  immovable,  of  a  succession  or  community,  is 
to  establish  the  existence  of  all  the  property,  and  to  show  the  whole  amount, 
or  value  thereof.  C.  C.  1098, 1099,  1100, 1101.  Such  an  inventory  is  to 
serve  us  as  the  basis  of  the  settlement  of  the  estate,  so  far  as  it  shows  the 
effects  belonging  to  it,  but  is  not  conclusive  proof  of  the  real  value  of  the 
property,  nor  the  exclusive  criterion  by  which  those  who  are  interested,  are 
to  be  charged  in  the  partition  and  settlement  of  the  estate.  Save  where 
the  law  has  declared  in  positive  terms  that  the  property  inventoried  shall  be 
taken  at  the  estimated  value,  such  estimation  is  not  conclusive. 

Babin  v.  Nolan,  278. 

26.  The  statement  in  the  return  of  a  Sheriff  on  an  order  of  seizure  and  sale,  is 
prima  facie  evidence  of  the  advertisements  and  appraisements  required  by 
law.     New  Orleans  Gas  Light  and  Banking  Company  v.  Allen^  387. 

XL  Non-Judicial  Records  and  other  PiAlic  Instruments,  and 

Copies  thereof. 

29.  Where  the  proclamation  of  the  President,  offering  a  portion  of  the  public 
lands  of  the  United  States  for  sale,  is  produced  together  with  patents  to  a 
purchaser  at  such  sale,  the  court  will  not  look  beyond  them  to  ascertain 
whether  the  lands  had  been  regularly  tmrveyed.     Combs' v.  Dodd,  58.  • 

30.  A  statement  in  the  protest  of  a  notary,  that  a  demand  of  payment  had  been 
made  of  the  maker  of  a  note,  and  payment  refused,  is  sufficient  proof  of  an 
amicable  demand.    Flower  v.  JDubois,  78. 

31.  Where  the  laws  of  another  State  which  shoald  govern  the  case,  are  not  in 
evidence,  oor  own  must  prevail.      Van  Wyck  v.  Hills,  140. 

32.  Where  the  protest  and  certificate  of  notice  have  been  made  in  the  manner 
required  by  the  act  of  13th  March,  1827,  copies  thereof  certified  by  the 
notary  to  be  true  copies  from  the  originals  in  his  office,  will  be  evidence  of 
all  the  matters  therein  contained.  It  is  not  necessary  that  the  certificate 
Vol.  IV,  73 
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shotild  state  that  soch  copies  were  made  from  a  record  made  in  the  preeence 
of  two  witnesses.    Johnson  v.  Marshall,  157. 

33.  The  certificate  of  notice  of  the  protest  of  a  bill  or  note,  signed  by  the  no- 
tary a)one,  withoat  the  attestation  of  two  witnesses,  is  insufficient.  Sach 
notice  mast  be  shown  by  testimony  under  oath,  or  by  an  official  certificate 
in  strict  compliance  with  legal  forms.    lb. 

34.  It  is  no  objection  to  the  introduction  in  evidence  of  an  act  of  the  Legisla- 
tare  of  another  State,  extending  the  charter  of  a  Bank,  for  the  purpose  of 
proving  its  existence  as  a  corporation,  that  the  original  act  of  incorporation 
is  not  produced.  The  act  offered,  certainly  proves  rem  ipsam — that  the  ex- 
tension of  the  charter  was  granted.     Philadelphia  Bank  v.  Lambeth,  463. 

35.  Acts  of  the  Legislature,  or  extracts  from  the  executive  minutes  of  another 
State,  attested  by  the  Secretary  of  State,  and  accompanied  by  a  certificate 
from  the  Governor,  under  the  great  Wd\  of  the  State,  declaring  that  the  per- 
son who  attests  them  is  the  Secretary  of  State,  and  that  his  attestation  is 
in  due  form,  are  sufficiently  proved.    lb. 

XII.  Private  Writings. 

36.  Where  in  an  action  for  the  partition  of  a  succession,  in  which  a  settlement 
of  all  claims  among  the^heirs  ought  properly  to  be  gone  into,  an  act  signed 
by  the  tutrix  of  the  minor  heirs,  waiving  her  mortgage  as  lutrir  on  a  tract 
of  land,  had  been  given  in  evidence,  a  promissory  note  executed  as  evi- 
dence of  the  debt  secured  by  the  mortgage,  may  be  received  to  rebut  the 
presumption  of  payment  resulting  from  the  release  of  the  mortgage. 

Penny  v.  Weston,  165. 

37.  The  master  of  a  vessel  cannot  hypothecate  her  for  a  pre-existing  debt, 
and  the  necessity  for  the  loan  must  be  shown  to  have  existed  at  the  time  it 
was  made.  The  bond  is  not  evidence  of  this  necessity,  nor  of  the  absence 
of  other  means  of  obtaining  the  money.  This  must  be  shown  aliunde,  and 
otherwise  than  by  the  statement  of  the  master,  who  cannot  acquire  authori- 
ty from  his  own  assertions.      Clark  v.  Laidlaw,  345. 

38.  The  act  of  18th  March,  1818,  creating  the  offices  of  Surveyor  General 
and  Parish  Surveyor,  contains  nothing  indicating  an  intention  to  prevent 
any  municipal  corporation  within  a  parish,  from  appointing  their  own  sur- 
veyors, or  making  it  the  duty  of  owners  o(  property  to  employ  the  survey- 
ors appointed  by  the  State,  and  no  otiier ;  and  arts.  838,  829  of  the  Civil 
Code  mainly  relate  to  cases  of  drapute  between  adjoining  proprietors  as  to 
the  boundaries  between  their  lands.  Although  the  formalities  prescribed  by 
these  articles  are  required  to  be  fulfilled  by  a  sworn  officer  of  the  State,  for 
the  purpose  of  fixing  permanently  the  limits  of  property,  it  does  not  follow 
that  a  surveyor  appointed  by  a  municipal  corporation,  or  any  other  not  com- 
missioned by  the  State,  cannot  be  employed  by  a  proprietor  desiroue  of  hav- 
ing his  land  surveyed  and  its  limits  ascertained ;  but  such  survey  and  fixing 
of  limits,  will  not  have  the  same  binding  efiect  upon  his  neighbor,  as  if  made 
by  the  Parish  Surveyor,  nor  will  the  proch  verbal  prove  itself,  or  obtain  full 
faith  in  the  courts  of  this  State.    Buisson  v.  Grant,  360. 
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30.  Aotkm  by  the  execotor  for  the  price  of  one-third  of  a  certain  lot  purchas- 
ed by  defendant,  at  the  probate  sale  of  the  property  of  the  deceased ;  the 
petition  allegingi  that  the  lot  belonged  jointly  and  equally  to  the  deceased, 
the  defendant,  and  a  third  person,  though  the  title  was  in  the  name  of  de- 
fendant ;  and,  that  it  was  sold  at  the  sale  of  the  succession  by  consent  of  all 
parties.  Answer,  that  though  it  appeared  by  a  counter-letter,  that  he,  de- 
fendant, owned  only  one-third  ;  that  he  purchased  from  the  deceased,  and 
was  to  sell  the  same,  and  account  to  the  deceased  and  the  third  joint  pro- 
prietor, each  for  one-third,  yet  that  a  fourth  party  had  been  a  joint  owner 
with  the  deceased  ;  that  he,  defendant,  had  endorsed  notes  to  enable  the  de- 
ceased to  purchase  the  interest  of  such  fourth  party,  which  he,  defendant, 
had,  after  renewal,  to  pay,  owing  to  the  insolvency  of  the  deceased  ;  and 
that  the  title  to  (he  whole  lot  was  made  to  him  by  deceased,  to  secure  him 
against  his  endorsement,  and  the  counter-letter  executed  by  him,  in  conse- 
quence. Plaintiff  having  produced,  under  a  rule  taken  on  him,  the  original 
notes  drawn  by  the  deceased  and  endorsed  by  defendant,  the  books  of  the 
deceased,  and  other  memoranda  in  hie  possession  relative  to  the  sale,  a 
counter- letter  between  the  deceased  and  the  fourth  party,  showing  the  inter- 
est of  the  latter,  and  their  accounts  with  each  other ;  defendant  offered  them 
in  evidence  to  sustain  the  allegations  of  his  answer.  Plaintiff  objected  to 
their  being  received,  on  the  ground  that  the  notes  were  not  mentioned  in  the 
counter-letter  signed  by  defendant.  Per  Curiam :  Though  the  counter- 
letter  does  not  speak  of  the  notes,  or  of  the  interest  of  such  fourth  party, 
evidence  is  admissible  to  prove  such  interest,  when  it  consists  of  other  writ- 
ton  documents  in  the  possession  of  the  deceased.  Such  documents  do  not 
contradict  the  counter- letter,  bat  show  another  contract  connected  with  the 
first,  in  relation  to  the  same  transaction,  in  which  all  were  partners.  Nor 
can  the  evidence  be  excluded  on  the  ground  that  the  defendant,  sued  as  a 
purchaser  at  the  sale  of  the  succession,  cannot  plead  in  compeosatioD,  a  debt 
doe  to  him  by  the  deceased.  It  is  clearly  not  a  question  of  compensation 
in  the  ordinary  sense  of  the  word.     Blanekard  t.  Lockett^  370. 

40.  Receipts  signed  by  a  third  person  in  his  own  name,  and  not  shown  to  be 
connected  in  any  way  with  the  defendants,  are  inadmissible  in  evidence 
against  them.     Farias  v.  De  Lizardiy  407. 

41.  It  appeared  from  a  copy  of  a  lease  offered  in  evidence,  that  changes  had 
been  made  in  the  original  instrument,  which  were  indicated  in  the  margin, 
but  not  signed  by  the  parties.  Held,  that  until  all  parties  had  approved  of 
the  proposed  changes,  the  contract  was  not  valid,  and  consequently  inadmis- 
sible.    Macarty  v.  LepauUardf  425. 

XIII.  Loss  or  Destruction  of  Writings. 

49.  Where  the  aflSdavit  of  the  plaintiff  of  the  loss  of  the  instrument  sued  on, 
has  been  read  without  objection,  parol  evidence  may  be  admited  to  prove  its 
contents.     Adams  v.  McCauleyt  184. 
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XIV.  Proof  of  Contracts^  not  in  Writings  over  five  hundred 

dollars  in  value, 

43.  Where  a  judgment  by  default  haa  been  obtained  on  a  claim  exceeding 
five  hundred  dollars,  it  may  be  confirmed  on  the  testimony  of  a  single  wit- 
ness, the  fact  of  the  debt  not  being  denied  being  a  corroborating  circum- 
stance. The  possession  of  the  note  sued  on*  may  be  also  viewed  as  a  cor- 
roboraiing  circumstance.     Leeds  v.  DebuySy  257. 

44.  The  exceptions  made  by  arts.  244,  245,  and  246  of  the  third  title  of  the 
third  book  of  the  Code  of  1808,  to  the  rule  laid  down  in  art.  243  of  the  same 
title  and  booki  as  to  the  proof  of  contracts  which  may  be  appraised  in  money, 
exceeding  five  hundred  dollars  in  value,  are  virtually  repealed  by  the  Civil 
Code  of  1825.     C,  C.  2257.     Rosi  y.  Henderson,  468. 

XV.  Admissibiliti/  of  Parol  Evidence   to  prove   Fraud  or 

Simulation. 

45.  A.  had  two  children  by  his  wife,  who,  after  his  death,  married  B.,  by 
whom  she  also  had  children,  and  B.  became  the  tutor  of  the  children  of  the 
first  marriage.  B.  having  died,  C.  was  appointed  tutor  to  the  issne  of  both 
marriages,  and  afler  the  majority  of  the  children  by  the  first  husband,  pre- 
sented his  accounts  to  the  Court  of  Probates,  both  as  their  tutor,  and  as 
tutor  of  the  minor  heirs  of  their  first  tutor.  On  an  opposition  to  the  appro- 
val of  the  account  made  by  the  heirs  of  the  first  marriage,  claiming  the  pro* 
ceeds  of  a  tract  of  land,  included  in  an  inventory  made  after  the  death  of  the 
wife,  of  the  community  which  existed  between  her  and  her  second  husband 
which  had  been  adjudicated  to  the  latter  as  property  common  between  him 
and  his  children,  and  which,  after  bis  death,  was  sold  as  belonging  to  his 
succession,  it  was  proved  that  the  land  belonged  to  the  father  of  the  oppo- 
nents before  his  marriage.  The  land  was  claimed  by  the  heirs  of  B.,  under 
an  act  of  sale  executed  by  A.  to  D.,  from  whom  they  derived  title.  D. 
being  sworn  as  a  witness  testified,  that  the  land  had  been  conveyed  to  him 
by  A.,  but  that  he  had  never  paid  any  part  of  the  price,  nor  taken  possession 
of  the  land,  there  being  an  understanding  between  A.  and  himself,  that  he 
should  reconvey  the  land  when  required ;  that  after  A.'s  death,  in  conside- 
ration of  receiving  back  a  note  he  had  given  for  the  price  from  B.,  he  con- 
veyed the  land  to  B.  and  his  wife,  believing  that  thereby  the  legal  title 
thereto  would  be  vested  in  the  heirs  of  A.  The  tutors  excepted  to  the 
admissibility  of  this  evidence,  on  the  ground  that  A.  having  been  a  party  to 
the  sale  to  D.  the  opponents,  his  heirs,  cannot,  any  more  than  he  could, 
prove  its  simulation,  without  producing  a  counter-letter.  Per  Curiam,  If 
such  a  letter  had  been  taken  by  A.,  as  the  evidence  renders  probable,  it 
must  have  fallen  into  the  hands  of  B.  their  tutor,  and  the  very  person  who 
they  allege  attempted  to  defraud  them.  Under  such  circumstances  they 
should,  perhaps,  be  permitted  to  prove  the  simulation  by  parol. 

Tutorship  ofHacketySQO. 

46.  As  a  general  rule,  written  titles  are  conclusive  between  the  parties,  and 
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they  are  estopped  from  contradictiog  them  ;  hut  third  persons,  not  parties 
to  an  act,  may  prove  its  simulation  by  parol,  or  that  an  act  purporting  to  be 
a  sale,  was  in  troth  a  dation  en  payemeni  for  the  benefit  of  such  third  per- 
sons, and  this  especially  where  fraud  is  alleged.    lb. 

47.  Art.  2256  of  the  Civil  Code,  which  forbids  the  introduction  of  evidence 
against,  or  beyond  what  is  contained  in  public  acts,  does  not  apply  to  con- 
tracts made  infraudem  legis,  A  party  may  show  by  parol  the  real  nature 
of  such  contracts. 

Firemen's  Insurance  Company  of  New  Orleans  ▼.  Cross ^  608. 

48.  A  wife,  who  had  mortgaged  her  paraphernal  property  to  secure  the  pay- 
ment of  a  loan,  which  was  received  by  her  husband,  and  did  not  enure  to 
her  benefit,  though  appearing  alone  in  the  contract,  as  having  borrowed  the 
amount  with  the  authorization  of  her  husband,  may  show  by  parol  the  real 
character  of  the  transaction,  and  exonerate  herself.    lb, 

XVI.  Inadmissibility  of  Parol  Evidence  to  prove  title  to  Real 

Property. 

49.  Parol  evidence  is  inadmissible  to  prove  a  sale  of  real  estate. 

Smelser  v.  Williams^  152. 

50.  On  an  opposition  to  an  account  rendered  by  a  tutor,  a  witness  will  be 
allowed  to  prove  that  the  tutor  told  him  that  he  had  sold  a  slave  belonging 
to  his  ward  for  a  certain  sum.  Per  Curiam.  The  testimony  does  not  go 
to  make  out  a  sale  or  transfer  of  a  slave,  or  to  aflfect  the  title  to  one,  but  to 
establish  the  receipt  of  money  by  the  tutor  for  property  disposed  of  by  him 
for  which  he  must  account.     Tutorship  of  Hackety  290. 

XYII.  Secondary  Evidence, 

51.  Secondary  evidence  will  only  be  admitted,  where  the  absence  of  better 
has  been  sufficiently  accounted  for.     Lard  v.  Strother,  95. 

52.  Where  the  object  is  to  prove  the  existence  of  a  corporation  in  another 
State,  it  is  no  objection  to  the  admissibility  of  the  testimony  of  a  witness 
offered  to  prove  that  he  had  corresponded  with  the  corporation,  that  the  act 
of  incorporation  would  be  better  evidence. 

Philadelphia  Bank  v.  Lamhethy  463. 

XVIII.  Irrelevant  Evidence. 

63.  On  a  rule  to  show  cause,  why  a  writ  of  provisional  seizure  should  not  be 
set  aside,  evidence  will  be  inadmissible  to  establish  facts,  alleged  as  grounds 
for  the  rule,  which  belong  to  the  merits  of  the  case,  or  relate  to  the  truth  of 
the  affidavit,  which  no  law  authorizes  the  defendants  to  disprove. 

McCarty  v.  Lepaullard,  (2d  case,)  426. 

XIX.  Evidence  in  particular  Actions. 

I.  In  Actions  of  Nullity  or  Rescission. 

54.  To  annul  a  mortgage  on  the  ground  that  it  was  executed  in  tiempo  inhabilf 
and  intended  to  secure  to  the  mortgagee  an  illegal  preference  over  the  other 
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creditors,  it  is  Dot  enough  that  the  fact  of  insolreney  be  shown ;  knowledge 
of  it  mast  be  brought  home  to  the  mortgagee.    C.  C.  1973,  1979,  1980. 
And  the  action  to  annul  must  be  brought  within  one  year  from  the  date  of 
the  mortgate.     lb.  1982.     Barrett  ▼.  His  Creditors^  406. 

3.  In  Actions  against  Partners, 

65.  Where  the  fact  of  a  partnership  is  clearly  shown,  and  that  the  bills  of  ex- 
change sued  on  were  drawn  for  the  purpose  of  carrying  on  the  business 
contemplated  by  the  parties,  plaintifls  will  not  be  required  to  show,  that  they 
knew  of  the  existence  of  the  partnership  when  they  took  the  bills. 

Robertson  v.  De  Lizardi,  300. 

56.  The  publication  in  a  newspaper  by  a  third  person,  that  he  is  a  member  of 
a  commercial  partnership,  cannot  be  considered  as  an  act  emanating  from 
any  of  the  partners  and  giving  credit  to  such  person,  unless  knowledge  of 
the  publication  be  brought  home  to  the  partner  sought  to  be  charged.  To 
render  the  latter  responsible  for  the  acts  of  such  third  person,  it  must  be 
proved  that  credit  was  given  to  the  partner,  and  that  he  tacitly  acquiesced 
therein.  Nor  will  the  payment  by  the  firm  of  acceptances  by  such  third 
person  made  in  their  name,  prove  any  thing  against  such  partner,  where  it 
is  shown  that  he  was  absent  from  the  place  of  business  of  the  firm  until 
after  its  dissolution.     Feam  v.  Tieman,  367. 

EXCEPTION. 
See  Pleading,  15,  17,  18,  19,  21,  22. 

EXCEPTIONS,  BILL  OP. 

One  who  excepts  to  the  opinion  of  an  inferior  court,  must  place  on  the  record 
whatever  may  be  necessary  to  enable  the  Supreme  Court  to  come  to  a  de- 
cision.   Kees  y.  Lefebvre,  15. 

EXECUTOR. 
See  Donations  Mortis  Causa,  6.    Successions. 

EXECUTORY  PROCESS. 

I.  By  the  common  law,  where  no  execution  has  been  taken  out  on  a  judg- 
ment for  a  year  and  a  day,  the  judgment  creditor  may  render  his  judgment 
executory,  either  by  a  scire  facias,  or  an  ordinary  suit  within  twenty  years. 
The  remedy  is  cumulative.  By  the  laws  of  this  State  where  a  judgment 
has  the  force  ret  judicata  he  may  either  obtain  an  order  of  seizure  and  sale, 
or  bring  an  ordinary  suit.     C.  P.  746,  748.     Pillet  v.  Edgar,  374. 

9.  No  execution  can  be  issued  in  this  State  on  a  judgment  rendered  in  another 
State  which  has  ceased  to  be  executory  there,  in  consequence  of  no  execo- 
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tion  having^  been  taken  ont  within  a  year  and  a  day  after  it  was  rendered. 
The  courts  of  this  State  cannot  enforce  a  judgment,  which  the  court  of  the 
State  in  which  it  was  rendered,  cannot  execute.     lb, 

3.  The  purchasers  of  property  subject  to  a  mortgage  with  the  pact  de  non 
alienando,  are  not  entitled  to  notice  of  an  order  of  seizure  and  sale.  The 
property  is  liable  to  be  sold  as  if  still  in  possession  of  the  original  mortga- 
gor.    New  Orleans  Gas  Light  and  Banking  Company  v.  AUen^  387. 

4.  The  statement  in  the  return  of  a  Sheriff  on  an  order  of  seizure  and  sale, 
is  prima  facie  evidence  of  the  advertisements  and  appraisements  required 
by  law.     lb. 

6.  Defendant  executed  a  mortgage  on  a  slave  to  secure  the  payment  of  a  note 
given  to  plaintiff,  the  act  stipulating  that  the  mortgagor  should,  on  paying 
a  part  be  entitled  to  renew  the  note  for  the  balance,  for  a  limited  time,  but 
there  was  no  provision  extending  the  mortgage  to  the  new  note.  There 
was  a  part  payment,  and  renewal  for  the  balance  ;  plaintiff  giving  up  to  de- 
fendant the  original  note.  Plaintiff  afterwards  presented  the  second  note  to 
the  notary,  and  obtained  from  him  a^ certificate  that  the  original  note  had 
been  presented  to  him,  that  plaintiff  had  declared  that  he  had  received  the 
part  payment  and  taken  the  second  note  in  renewal,  and  that  he,  the  notary, 
had  paraphed  it  for  the  purpose  of  identifying  it  with  the  transaction.  This 
certificate  was  not  recorded  at  the  Mortgage  Office.  Defendant  sold  the 
slave,  under  a  certificate  from  the  Recorder  of  Mortgages,  that  a  mortgage 
existed  on  the  slave  to  secure  the  payment  of  the  first  note.  On  an  oppo- 
sition by  the  purchaser  to  an  order  of  seizure  and  sale  taken  out  by  plaintiff : 
Heldt  that  the  mortgage  did  not  extend  to  the  renewed  note ;  that  the  purchas- 
er was  not  boun'l  to  look  beyond  the  certificate  of  the  Recorder  of  Mortgages ; 
that  plaintiff  by  surrendering  the  original  note,  without  taking  any  steps  to 
give  notice  to  third  persons  of  the  mortgage  claimed  for  his  new  note,  gave 
the  purchaser  reason  to  believe  that  the  original  note  and  the  mortgage  were 
both  extinguished ;  that  nothing  connects  the  second  note  with  the  mort- 
gage ;  and  that  neither  the  note,  nor  the  certificate  of  the  notary,  are  such 
authentic  evidence  as  authorize  the  issuing  of  an  order  of  seizure  and  sale. 

Levistone  ▼.  Bima^  450. 

6.  Proceedings  under  an  order  of  seizure  and  sale,  cannot  be  arrested  by  a 
rule  to  show  cause.  Art.  739,  et  seq.,  of  the  Code  of  Practice,  point  out 
the  mode  in  which  opposition  to  execntory  process  may  be  made  by  the  de- 
fendant in  it,  and  art.  391,  et  seq.^  of  the  same  Code,  and  other  laws,  the 
means  by  which  third  persons  may  protect  their  rights. 

Minot  T.  Bank  of  the  United  States,  490. 

FIDEJ-COMMISSA. 

See  Donations  Mortis  Causa,  7. 
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FIERI  FACIAS. 

1.  A  Sheriff  muBt,  at  his  peril,  avoid  seizing  under  execution  property  not  be- 
longing to  the  defendant.  It  is  not  enough  that  he  should  presume,  even  on 
strong  grounds,  that  it  belongs  to  the  latter  ;  he  must  know  it. 

Duperron  t.  Van  Wickle,  39. 

3.  One  whose  property  is  illegally  seized  under  an  execution  against  another 
person,  is  not  bound,  on  being  informed  thereof,  to  give  any  notice  to  the 
Sheriff.  He  may,  at  once,  seek  relief  by  suit ;  unless,  to  avoid  costs,  he 
choose  to  make  an  amicable  demand.  And  where  the  property  has  been 
sold  by  the  Sheriff,  he  will  be  entitled  to  recover,  not  the  price  at  which  it 
was  sold,  but  its  real  value  at  the  time.    lb, 

3.  In  an  action  by  a  third  person^  against  the  Sheriff  and  plaintiffs  in  execu- 
tion, for  the  value  of  property  belonging  to  such  third  person,  illegally  seiz- 
ed and  sold,  and  the  proceeds  of  which  had  been  applied  in  satisfaction  of 
the  execution,  it  will  be  no  defence  on  the  part  of  such  plaintiffs  that  they 
did  not  authorize  the  seizure.  They  are  bound  to  indemnify  those  who 
have  been  injured  by  the  party  employed  to  make  the  amount  of  their  execu- 
tion.    Qui  sentit  commodum^  debet  senlire  et  onus,    lb. 

4.  The  purchaser  at  a  Sheriff's  sale  cannot  refuse  to  pay  the  price  he  has 
bid,  on  the  ground  that  there  existed  mortgages  on  the  property  of  an  older 
date  than  that  on  which  he  purchased,  or  that  the  legal  formalities  have  not 
been  complied  with,  unless  he  has  been  disturbed  in  his  possession,  or  has 
just  reason  to  apprehend  that  he  will  be.    C.  P.  710. 

Collins  V.  Daly,  112. 

5.  Where  one  whose  property  has  been  seized  under  an  execution  against  a 
third  person  notifies  the  Marshal  or  Sheriff  that  the  property  seized  belongs 
to  him,  he  will  not,  by  omitting  to  take  legal  measures  to  prevent  the  sale, 
lose  his  recourse  against  the  officer.     Wright  v.  Cain,  136. 

6.  Under  h  fieri  facias  against  the  principal  and  surety  on  a  twelve  months 
bond,  executed  for  the  price  of  property  sold  under  execntion,  the  Sheriff 
may  seize  and  sell  the  property  of  the  principal,  or  of  the  surety,  or  of 
both,  to  the  amount  of  the  debt  and  costs.     C.  P.  719,  730. 

Edwards  v.  Walkerj  181. 

7.  A  purchase  by  a  deputy  sheriff  of  property  sold  by  himself  under  a  fieri 
facias,  is  absolutely  null.     McCluskey  v.  Webb,  201. 

8.  An  allowance  made  by  a  Court  of  Probates  to  one  for  services  as  an  audi- 
tor of  the  accounts  of  a  succession,  may  be  seized  under  a  fieri  facias,  C. 
P.  647.    It  cannot  be  considered  as  the  salary  of  an  office. 

Vance  v.  Lafferanderie,  340. 

9.  Artice  1987  of  the  Civil  Code  declaring  what  rights  cannot  be  made  liable 
for  the  payment  of  debts,  is  repealed  by  art.  647  of  the  Code  of  Practice,  so 
far  as  they  are  inconsistent  with  each  other  ;  under  the  latter  the  Sheriff 
may  seize  all  sums  of  money  due  to  the  debtor  in  whatever  right,  unless 
for  alimony  or  salaries  of  office.    lb, 

10.  The  property  of  the  principal  cannot  be  seized  under  execution  by  a  ere- 
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ditor,  eveti  to  the  extent  of  the  consignee's  privilege ;  the  creditor  of  the 
consignee  in  snch  a  case,  must  attach  or  seize  the  claim  of  his  debtor  in  the 
hands  of  the  consignor.  Montgomery  ▼.  Brander^  400. 
11.  Defendants,  commission  merchants,  having  contracted  to  sell  a  quantity 
of  cotton  belonging  to  their  principals,  to  a  third  person  for  cash,  before 
payment  of  the  price  or  delivery,  plaintiffs  seized,  in  the  hands  of  such 
third  party,  under  a^./a.  in  a  judgment  against  defendants,  all  the  property, 
rights  and  credits  of  the  latter.  Ueldy  that  the  vendors  not  being  bound  ta 
deliver  the  cotton  until  the  price  was  paid  (C.  C.  3463,)  nothing  was 
seized  ;  and  that  the  vendee  might  have  disregarded  it,  and  have  paid  the 
price  to  defendants  and  received  the  cotton.    lb. 

FRAUD. 

See  Attachment,  6.  Bills  of  Exchange  and  Promissort 
Notes,  U.  Evidence,  45,  46,  47,  54.  Husband  and 
Wife,  14.    Sale,  9. 

FOREIGN  LAWS. 

1.  Where  the  laws  of  another  State  which  should  govern  the  case,  are  not 
in  evidence,  our  own  must  prevail.     Van  Wyck  v.  HUls,  140. 

9.  Acts  of  the  Legislature,  or  extracts  from  the  executive  minutes  of  another 
State,  attested  by  the  Secretary  of  State,  and  accompanied  by  a  certificate 
from  the  Governor,  under  the  great  seal  of  the  State,  declaring  that  the 
person  who  attests  them  is  the  Secretary  of  State,  and  that  his  attestation 
is  in  due  form,  are  sufficiently  proved.     Philadelphia  Bank  v.  Lambeth,  463. 

HUSBAND  AND  WIFE. 

1.  Art.  2367  of  the  Civil  Code,  after  providing  a  legal  mortgage  in  favor  of 
the  wife  on  all  the  property  of  the  husband,  for  the  reimbursement  of  her 
paraphernal  property,  where  the  husband  has  received  the  price  of  it,  de* 
clares  that  she  shall  have  a  similar  mortgage  in  case  he  should  have  dis- 
posed of  her  paraphernal  property,  in  any  other  way,  for  his  individual  in* 
terest.  The  words  '*  or  otherwise  disposed  of  the  same*^  in  that  article  re- 
fer to  the  paraphernal  property  itself,  and  not  to  its  proceeds.  The  wife 
has  a  legal  mortgage,  for  the  reimbursement  of  her  paraphernal  funds,  if 
the  husband  applies  them  to  his  own  use,  from  whatever  source  he  may 
have  received  them.    Johnson  ▼.  P'dsier,  71. 

8.  The  effect  of  the  renunciation  of  the  community  of  acquits  by  a  wife,  is  to 
place  the  husband  and  wife  in  the  same  situation  as  if  uo  community  had 
ever  existed  between  them  ;  and  all  property,  purchased  during  the  mar- 
riage, will  be  considered  as  having  been  made  on  the  hobband's  account,  as 
much  so  as  if  made  before  the  marriage.     75. 

3.  The  virife's  mortgage  for  the  reimbursement  of  her  paraphernal  property^ 

Vol.  IV.  74 
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attaches  as  completely  to  property  acqaired  by  the  husband,  daring  cover- 
tare,  as  to  that  he  possessed  before  ;  nor  can  it  be  inferred  from  the  right 
given  to  him,  as  head  of  the  community,  to  sell  its  effects  without  the  con- 
sent of  the  wife,  that,  when  he  exercises  that  right,  the  property  alienated 
is  relieved  from  her  mortgage.  Like  all  other  general  mortgages,  the  wife's* 
follows  the  property  into  the  hands  of  the  purchaser,  but  can  only  be  en- 
forced after  discussing  that  remaining  in  the  possession  of  the  husband.  lb. 

4.  Art.  2367  of  the  Civil  Code  granting  the  w^ife  a  mortgage  on  all  the  pro- 
perty of  her  husband,  for  the  reimbursement  of  her  paraphernal  property, 
where  the  amount  has  been  received  by  the  husband,  or  where  it  has  been 
otherwise  disposed  of  for  his  benefit,  is  not  repealed  by  art.  3281  or  3317. 

lb. 

6.  The  mortgage  of  the  wife  on  the  property  of  her  husband  for  her  dotal  and 
paraphernal  rights,  exists  without  being  recorded.     lb. 

6.  Property  purchased  with  the  paraphernal  funds  of  the  wife,  only  becomes 
her  separate  property  while  she  keeps  the  administration  of  her  separate 
estate,  and  when  the  title  is  taken  in  her  own  name,  either  as  a  purchase 
with  the  funds  which  she  administers  herself,  or  as  a  datum  en  payemerU 
made  to  her  by  the  debtor  of  a  separate  and  paraphernal  debt. 

Rousse  V.  Wheeler,  114. 

7.  Property  purchased  during  marriage  in  the  name  of  the  husband  and  wife, 
though  paid  for  in  whole  or  in  part  by  the  funds  of  the  wife,  will  belong  to 
the  community  of  acquets,  but  subject  to  a  charge,  in  her  favor,  for  the 
amount  by  which  the  community  may  have  been  thereby  benefitted  ;  and 
she  will  have,  as  in  the  case  of  her  paraphernal  funds  having  been  used  by 
the  husband  for  his  individual  benefit,  a  mortgage  on  all  his  property  for  the 
reimbursement  thereof.     C.  C.  2367.     lb. 

4,  A  wife  cannot  bind  herself,  in  solido,  with  her  husband,  for  a  debt  contracted 
during  the  marriage,  on  account  of  the  community.     C.  C.  2412.    lb. 

9.  An  assignment  by  the  husband  of  a  paraphernal  debt  due  to  the  wife,  ia 
payment  for  property  purchased  in  the  name  of  the  community,  will  be  va- 
lid, Where,  by  the  contract  of  marriage,  the  administration  of  her  parapher- 
nal property  is  entrusted  to  him  ;  but  he  will  be  responsible  to  her  for  the 
reimbursement  of  its  amount.    C.  C.  2367.     lb. 

10.  Where  a  married  man  removes  to  this  State  from  one  in  which  the  com- 
mon law,  except  so  far  as  modified  by  statute,  prevails,  by  which  the  per- 
sonal property  of  the  wife  vests  in  the  husband  by  the  marriage,  and  where 
slaves  are  movables  by  law,  any  slaves  or  other  personal  efifects  brought 
by  him  will  be  presumed  to  have  belonged  to  him.  It  will  be  for  the  wife, 
or  third  persons,  to  destroy  the  presumption,  by  proof  of  title  in  themselves. 

Penny  v.  Weston^  165. 

11.  Where,  in  an  action  by  a  married  woman,  the  petition  alleges  that  she  is 
authorized  by  her  husband  to  sue,  she  will  noi  be  bound  to  prove  the  fact, 
unless  specially  denied ;  a  general  denial  is  not  sufficient.  Where  her  au- 
thority to  sue  is  specially  denied,  she  must  establish  it  by  evidence,  Wore 
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she  e^n  compel  the  defendant  to  answer  to  the  merits.    C.  P.  397,  333, 
344.    Eenl  v.  Mongety  172. 

12.  Though  it  ie  well  settled  that  dilatory  and  declinatory  pleas  must  precede 
the  cantestalio  lUut  yet  if  the  petition  disclose  a  total  want  of  legal  right  or 
authority  to  sue  in  the  plaintiff,  it  may  be  acted  on  by  the  court  below  at 
any  stage  of  the  proceedings,  though  not  pleaded :  as  where  a  married  wo- 
man sues  in  her  own  name,  without  alleging  that  she  is  authorized  by  her 
husband.  Such  a  defect  could  not  be  cured  by  any  waiver  on  the  part  of 
the  defendant.    lb.  ' 

13.  Art.  2377  of  the  Civil  Code  which  provides,  that  when  the  hereditary  pro- 
perty of  either  of  the  spouses  has  been  increased  or  improved  during  the 
marriage,  the  other  shall  be  entitled  to  one-half  of  the  value  of  such  increase 
or  amelioration,  if  proved  to  have  been  the  result  of  the  common  labor  or 
expense,  does  not  contemplate,  that  to  ascertain  the  value  of  such  increase 
or  improvement,  every  item  of  improvement  shall  be  estimated  separately, 
and  the  aggregate  amount  added  to  the  estimation  of  the  land.  This  would 
often  be  unjust,  as  the  increased  value  of  the  property  would,  in  many  cases, 
be  far  from  equal  to  the  original  cost  of  such  improvements.  The  proper 
course  is,  to  estimate  the  value  of  the  hereditary  property  according  to  its 
Talue  at  the  time  of  the  dissolution  of  the  community,  but,  if  possible,  in  the 
situation  in  which  it  was  at  the  time  of  the  marriage,  and  then  to  inquire 
into  its  real  value,  with  all  the  improvements  existing  thereon  in  the  condi- 
tion in  which  it  was  at  the  time  of  the  dissolution  of  the  community ;  and 
the  difference  between  the  two  estimates  will  form  the  increase,  for  one-half 
of  which  the  other  spouse  should  be  compensated  on  the  settlement  of  the 
community.     Babin  v.  Nolans  278. 

14.  Where  a  wife  has  obtained  against  her  husband,  a  judgment  for  the  sepa- 
ration of  property,  and  ascertaining  the  amount  of  her  dotal  and  paraphernal 
rights,  the  creditors  of  the  latter  may  still  require  her  to  prove  her  claims 
contradictorily  with  them,  whenever  they  have  reason  to  suspect  that  the 
separation  has  been  made  with  a  view  to  defraud  them ;  but  they  must  put 
her  on  her  guard  by  alleging  fraud  and  collusion.  Where  no  such  allega- 
tion is  made,  she  will  not  be  bound  to  prove  her  claims  aliunde^  nor  can  the 
correctness  of  the  judgment,  or  the  suflScienoy  of  the  evidence  upon  which 
it  was  rendered,  be  inquired  into.     Brassac  v.  Ducros,  335. 

15.  To  secure  a  debt  due  to  mortgagee,  twelve  lots  of  ground  were  mortgaged 
by  the  same  act,  but  separately  and  specially,  each  lot  as  security  for  a  filed 
part  of  the  debt ;  and  the  wife  of  the  mortgagor  renounced  all  her  rights, 
actions,  privileges,  and  mortgages  on  them.  An  order  of  seizure  and  sale 
having  been  obtained,  lot  No.  1,  sold  for  more  than  the  part  of  the  debt  for 
whi^h  if  was  mortgaged,  while  all  the  others  sold  for  less  than  the  sums  for 
which  they  were  mortgaged.  In  a  contest  between  the  wife  and  mortgacree  : 
Heldt  that  the  wife  must  be  considered  as  having  renounced  her  rights  only 
to  the  extent  of  the  mortgage  on  each  lot ;  and  that  the  surplus  realized  by 
the  sale  of  lot  No.  1,  cannot  be  claimed  by  the  mortgagee,  but  must  be  ap- 
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plied  to  the  satisfaction  of  the  rights  of  the  wife,  after  deducting  its  propor* 
tion  of  the  costs  of  the  sales,  calculated  according  to  the  price  it  brought. 

lb. 

16.  A  wife  who  has  renounced  the  community  of  acquits,  must  be  regarded  as 
a  third  person  in  relation  to  sales  of  community  property  made  during  the 
marriage ;  and  every  thing  done  during  the  marriage  in  relation  to  the  sale 
or  alienation  of  property,  must  be  viewed  as  done  by  the  husband  alone. 

lb. 

17.  Immovables  settled  as  dowry,  cannot  be  alienated  during  the  marriage, 
except  in  the  cases  provided  for  by  arts.  2S38,  S330,  2340,  2341,  of  the 
Civil  Code.  C.  C.  2337.  But  when  made  in  conformity  to  law  the  sale  is 
definitive  and  irrevocable,  forever  freeing  them  Arom  any  dotal  rights  of  the 
wife.     Monifort  v.  Her  Husband,  453. 

18.  The  purchaser  of  dotal  property  legally  alienated,  has  nothing  to  do  with 
the  investment  of  the  proceeds  ;  the  husband  alone  has  the  administration 
of  the  dowry.  C.  C.  2330.  All  that  the  purchaser  has  to  do  is  to  pay  the 
price  to  the  husband,  who  may  act  alone  for  the  preservation  or  recovery 
of  the  dowry.  The  proceeds  stand  in  lieu  of  the  property  itself,  and  become 
dotal.  C.  C.  2327.  If  the  husband  fail  to  reinvest  the  dotal  funds,  the 
wife  will  have  a  legal  mortgage  on  his  immovables,  and  a  privilege  on  his 
movables,  for  their  restitution.     C.  C.  2355,  3287.     lb, 

10.  A  wife,  who  has  mortgaged  her  paraphernal  property  to  secure  the  pay- 
ment of  a  loan,  which  was  received  by  her  husband,  and  did  not  euure  to 
her  benefit,  though  appearing  alone  in  the  contract,  as  having  borrowed  the 
amount  with  the  authorisation  of  her  husband,  may  show  by  parol  the  real 
character  of  the  transaction,  and  exonerate  herself. 

Firemen's  Insurance  Company  of  J^ew  Orleans  ▼.  Cross,  408. 

20.  Under  no  circumstances  can  a  wife  become  surety  for  her  husband.  The 
form  of  the  contract  will  be  disregarded.  Those  who  treat  with  married 
women,  must  see  that  the  obligations  they  contract  turn  td  their  advantage. 

lb, 

INJUNCTION. 

1.  Where  an  injunction  has  been  obtained  to  stay  proceedings  under  writs  of 
Ji,fa,  issued  at  the  suit  of  dififerent  parties,  the  latter  will  be  entitled  to 
sever  in  their  defence,  though  the  Sheriff  may  have  levied  on  the  same  pro- 
perty to  satisfy  all  the  writs.    Borne  ▼.  Porter,  67. 

2.  A  District  Court  cannot  arrest,  by  injunction,  process  issued  from  a  Parish 
Court.     lb. 

3.  Injunctions,  arresting  summary  proceedings,  apparently  authorized  by  the 
parties,  are  required  by  the  Code  of  Practice,  (arts.  740,  741, 751,  756,)  to 
be  tried  summarily ;  but  the  parties  cannot  be  deprived  of  any  of  the  means 
of  procuring  evidence,  within  a  reasonable  delay.     Wdell  v.  Rightor,  69. 
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INSOLTENOY. 

1.  Where  the  fands  of  an  insolvent  estate  have  remained  on  deposit  in  a  bank, 
in  which  they  were  placed  by  the  syndic  in  parsuaoce  of  law,  any  loss  re- 
salting  from  the  depreciation  of  the  notes  of  the  bank,  roust  be  borne  by  the 
creditors ;  but  where  the  funds  so  deposited  were  withdrawn  by  the  syndic, 
without  any  order  of  court,  when  the  notes  of  the  bank  were  at  par,  and 
were  re*deposited  when  depreciated,  he  will  be  made  to  account  to  the 
creditors  for  the  yalue  of  the  notes  at  par.  He  should  have  left  the  funds 
on  deposit,  until  ordered  to  pay  them  out.    Act  of  13th  March,  1837. 

MofUUly  T.  His  Creditors  J 143. 

9.  No  appeal  will  lie,  under  ordinary  circumstances,  in  favor  of  the  syndic  of 
the  creditors  of  an  insolvent,  from  an  order  to  produce  his  bank  book. 

Perrault  v.  His  Creditors^  396. 

3.  To  annul  a  mortgage  on  the  ground  that  it  was  executed  in  tiempo  inhabil^ 
and  intended  to  secure  to  the  mortgagee  an  illegal  preference  over  the  other 
creditors,  it  is  not  enough  that  the  fact  of  insolvency  be  shown  ;  knowledge 
of  it  must  be  brought  home  to  the  mortgagee.  C.  C.  1973,  1979,  1980. 
And  the  action  to  annul  must  be  brought  within  one  year  from  the  date  of 
the  mortgage.     lb.  1983.    Barrett  v.  His  Creditors,  408. 

4.  Where  one  who  has  acted  as  curator  of  a  succession,  and  failed  to  pay 
over  funds  which  came  into  his  hands  as  such,  makes  a  voluntary  surrender 
of  his  property  to  his  creditors,  under  the  act  of  20th  February,  1817,  the 
surety  on  bis  bond  as  curator  may  oppose  his  surrender.  C.  C.  3026. 
The  failure  or  neglect  of  a  creditor  to  oppose  the  surrender,  cannot  operate 
a  release  of  the  surety.  Per  Curiam:  The  effect  of  the  surrender  was 
only  to  discharge  the  debtor  from  imprisonment ;  it  did  not  release  him 
from  the  payment  of  his  debts.     Cougot  v.  Foumier^  420. 

6.  Where,  in  an  action  to  rescind  a  sale,  on  the  ground  that  it  was  made  with 
the  view  of  giving  a  preference  to  certain  creditors  of  the  vendor,  who  is 
stated  to  be  insolvent,  the  petition  does  not  allege  that  the  purchasers  knew 
that  their  vendor  was  insolvent,  and  that  the  latter  had  not  property  suffi- 
cient to  pay  the  debt  of  the  petitioner,  the  sale  cannot  be  avoided. 

New  Orleans  Gas  Light  and  Banking  Company  v.  Currell,  438. 

6.  Art.  1983  of  the  Civil  Code  is  applicable  exclusively  to  a  particular  class 
of  eases,  in  which  the  only  alleged  ground  of  nullity  is,  an  undue  preference 
given  to  one  of  the  creditors  of  an  insolvent ;  while  art.  1989  applies  to  ^U 
other  contracts  by  which  creditors  are  injured,     lb. 

INSURANCE. 

1.  A  consignee  with  power  to  sell,  has  an  insurable  interest ;  and  if  the  con- 
signor afterwards  assent,  he  will  be  responsible  for  the  premium,  and  be 
entitled  to  the  benefit  of  the  policy. 

Pouverin  v.  Louisiana  State  Marine  and  Fire  Insurance  Company,  334. 

2.  Where  a  vessel  insured  from  New  Orleans  to  Vera  Cruz,  on  her  way 
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through  Lake  Borgne,  touches  at  the  Bay  of  St.  Louis  for  the  purpose  of 
procuring  a  pilot  to  conduct  her  through  Pass  Christian,  it  will  not  be  a  de- 
viation,   lb, 

INTERPRETATION. 

1.  Prior  laws  are  repealed  by  subsequent  ones,  only  in  case  of  positire  enact- 
ment, or  clear  repugnancy  between  their  provisions.  This  rule  established 
in  relation  to  laws  enacted  at  different  periods,  applies  with  greater  force  to 
the  several  parts  of  a  code  adopted  about  the  same  time. 

Johnson  V.  PUster,  71. 

3.  The  seller  is  bound  to  explain  himself  clearly  respecting  the  extent  of  his 
obligations  ;  and  any  obscure  or  ambiguous  clause  will  be  construed  against 
him.     C.  C.  d449.     PhUlipi  v.  Gove,  315. 

INTERVENTION. 
See  Appeal,  4.    Minor,  6. 

JUDGMENT. 

I.  Every  final  judgment  must  be  signed  separately  by  the  judge,  after  having 
been  read  in  open  court.  C.  P.  546.  Until  signed,  it  is  not  final.  The 
signature  must  bear  a  precise  date,  as  it  would  be  otherwise  impossible  to 
ascertain  from  what  day  the  mortgage,  resulting  therefrom  when  recorded 
according  to  law,  would  take  effect.  The  signature  of  the  minutes  of  the 
court,  required  to  be  kept  by  art.  7T7  of  the  Code  of  Practice,  is  not  such  a 
signature  of  the  final  judgments  rendered  by  it  as  the  Code  requires.  This 
signature  of  the  minutes  is  merely  to  attest  the  correctness  of  the  entries 
made  by  the  clerk.     Ex  parte  NichoUSf  53.* 

3.  The  execution  of  an  act  under  private  signature,  b}i  the  purchaser  of  pro- 
perty at  a  succession  sale,  resold  by  order  of  the  Probate  Court  on  his  fail- 
ure to  comply  with  the  terms  of  sale,  by  which  he  consents  to  lease  or  buy 
the  property  from  the  second  purchaser,  is  an  acquiescence  in  the  judgment 
divesting  his  tide.     Landry  v.  Connely,  137. 

3.  No  appeal  or  action  of  nullity  will  lie  against  a  judgment,  which  has  been 
Voluntarily  executed  by  the  party  against  whom  it  was  rendered.  C.  P. 
567, 612.     lb. 

4.  In  joint  actions  all  the  debtors  must  be  sued,  and  must  remain  in  court  till 
the  end  of  the  suit ;  and  the  judgment  must  be  against  each  for  his  virile 
portion.     Van  Wyck  v.  Hills,  140. 

5.  Where  the  answer  admits  that  a  portion  of  the  amount  claimed  is  due,  judg- 
ment may  be  obtained  therefor,  on  motion,  without  a  trial ;  and  the  case  be 
left  open,  as  to  the  part  in  dispute.     SmaU  v.  Zacharie,  144. 

6.  Defendants  admitting  a  part  of  the  debt  sued  for  to  be  due,  pleaded  a  ten- 
der ;  and  plaintiff'  having  moved  for  a  judgment  for  the  amount  so  admitted. 
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it  was  rendered  without  a  trial,  for  that  sam,  with  costs,  leaving  the  case 
open  as  to  the  balance  of  the  claim :  On  appeal,  held,  that  as  to  the  costs, 
the  judgment  was  premature  ;  that  being  thrown  by  law  on  the  party  cast, 
they  should  not  be  taxed  before  the  final  determination  of  the  suit ;  and  that, 
should  defendants  prove  the  tender,  and  establish  the  other  part  of  their  de- 
fence, the  costs  must  fall  upon  the  plaintiff.    lb, 

7.  The  validity  of  a  judgment  ordering  the  execution  of  a  will,  cannot  be  inquir- 
ed into  collaterally.    McCluskey  v.  Webb,  201. 

8.  By  the  common  law,  where  no  execution  has  been  taken  out  on  a  judg- 
ment for  a  year  and  a  day^  the  judgment  creditor  may  render  his  judgment 
executory,  either  by  a  scire  facias,  or  an  ordinary  suit  within  twenty  years. 
The  remedy  is  cumulative.  By  the  laws  of  this  State  where  a  judgment 
has  the  force,  rei  judicata,  he  may  either  obtain  an  order  of  seizure  and  sale, 
or  bring  an  ordinary  suit.    C.  P.  746, 748.     PUlet  v.  Edgar,  274. 

0.  No  execution  can  be  issued  in  this  State  on  a  judgment  rendered  in  another 
State  which  has  ceased  to  be  executory  there,  in  consequence  of  no  execu- 
tion having  been  taken  out  within  a  year  and  a  day  after  it  was  rendered. 
The  courts  of  this  State  cannot  enforce  a  judgment,  which  the  court  of  the 
State  in  which  it  was  rendered,  cannot  execute.    lb. 

10.  Where  a  wife  has  obtained  against  her  husband,  a  judgment  for  the  sepa- 
ration of  property,  and  ascertaining  the  amount  of  her  dotal  and  paraphernal 
rights,  the  creditors  of  the  latter  may  still  require  her  to  prove  her  claims 
contradictorily  with  them,  whenever  they  have  reason  to  suspect  that  the 
separation  has  been  made  with  a  view  to  defraud  them  ;  but  the>  must  put 
her  on  her  guard  by  alleging  fraud  and  collusion.  Where  no  such  allega- 
tion is  made,  she  will  not  be  bound  to  prove  her  claims  aliunde,  nor  can  the 
correctness  of  the  judgment,  or  the  sufficiency  of  the  evidence  upon  which 
it  was  rendered  be  inquired  into.    Brassac  v.  Ducros,  335. 

JUPGMENT  BY  DEFAULT. 

Where  a  judgment  by  default  has  been  obtained  on  a  claim  exceeding  five 
hundred  dollars,  it  may  be  confirmed  on  the  testimony  of  a  single  witness, 
the  fact  of  the  debt  not  being  denied  being  a  corroborating  circumstance. 
The  possession  of  the  note  sued  on,  may  be  also  viewed  as  a  corroborat- 
ing circumstance.     Leeds  v.  Debuys,  257. 

See  Appeal,  18,  19. 

JURY. 
See  Courts,  7.    Partnership,  13. 

LEASE. 

1.  Article  43  of  the  Code  of  Practice,  which  provides  if  the  farmer  or  lessee 
of  real  estate  be  sued  in  any  action,  involving  the  title  to  real  property,  or 
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any  immovable  right  to  such  property)  "  that  he  shall  declare  to  the  plain- 
tiff the  name  and  residence  of  his  lessor,  who  shall  be  made  a  party  to  the 
suit,  if  he  reside  in  the  State,  or  is  represented  therein,  and  must  defend  it 
in  the  place  of  the  tenant,  who  shall  be  discharged,^*  applies  only  where  the 
lessor  or  owner  of  the  property  sued  for  resides  in  the  State,  or,  being  absent 
is  represented  therein  ;  if  the  lessor  reside  out  of  the  State,  and  is  not  rep- 
» resented  therein,  the  lessee  must  defend  the  suit  in  his  abeence. 

Pltanmer  t.  Schlatre^  29. 

2.  The  privilege  of  the  lessor  on  the  movables  found  in  the  house,  yields  to 
that  for  the  funeral  expenses  of  the  debtor  and  famUy,  where  there  is  no 
other  source  from  which  they  can  be  paid  ;  but  it  must  be  placed  on  the 
tableau  of  distribution  immediately  after  such  expenses. 

Succession  of  Devine^  366. 

3.  Plaintiff  leased  from  defendant  an  hotel,  "with  all  the  appurtenances,  and 
all  the  household  furniture  and  fixtures  belonging  to  the  same.'*  The  hotel 
was  supplied  with  gas  fixtures ;  but  on  application  to  the  Gas  Company, 
they  refused  to  permit  the  introduction  of  any  gas,  on  the  ground  that  an 
amount  was  still  doe  for  gas  supplied  to  a  former  tenant  for  which  defend- 
ant was  responsible,  and  that,  according  to  their  rules,  no  gas  could  be  sop- 
plied  to  the  building  until  the  arrears  were  paid.  Defendant  having  refused 
to  pay  the  whole  amount  claimed  by  the  company,  a  suit  was  pending  lo  re- 
cover it.  Per  Curiam.  The  lease  entitled  plaintiff  to  call  on  the  company 
for  gas,  on  offering  to  pay  for  it ;  but  nothing  shows  that  defendant  boand 
himself  that  such  supply  should  be  furnished.  If  the  gas  was  improperly 
refused,  plaintiff's  remedy  was  against  the  company.  The  defendant 
caused  him  no  injury  by  exercising  his  right  of  resisting  a  claim  which  he 
deemed  illegal.     ScudJer  v.  Paulding^  426. 

4.  The  omission  of  a  lessor  to  make  the  necessary  repairs  to  the  premises,  will 
not,  where  the  rent  is  sufficient  to  enable  the  tenant  to  make  them,  autho- 
rize the  rescission  of  the  lease,  or  a  suit  for  damages.  Under  art.  S664  of 
the  Civil  Code,  the  lessee  may,  on  the  refusal  or  neglect  of  the  lessor, 
himself  cause  them  to  be  made,  and  deduct  the  cost  from  the  rent  due,  oq 
proving  that  the  repairs  were  indispensable,  and  the  prioe  paid  by  him  just 
and  reasonable.    Ih. 

LEVEES. 

See  Roads  and  Levees. 

LIMITS,  FIXING  OR 

See  Sale.  1.    Subvet. 

LOAN. 

Defendants,  who  were  merchants,  delivered  to  the  plaintifib,  money  brokers, 
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a  certain  Bom  in  notes  of  the  Bank  of  the  United  States,  and  received  from 
the  latter  another  sdm  in  Louisiana  Bank  notes,  with  the  understanding,  that 
either  party  should  be  entitled  to  demand  the  return  of  a  like  amount  of 
such  notes  as  were  originally  delivered  by  them,  on  giving  certain  notice  to 
the  other.  Plaintiffs,  having  offered  to  return  the  amount  of  notes  received 
by  them,  afler  giving  the  notice  agreed  upon,  demanded  those  which  they 
had  delivered  to  defendants ;  and,  on  the  failure  of  the  latter  to  restore 
them,  notified  them,  that  unless  the  amount  was  returned  by  a  given  time, 
they,  (plaintiffs,)  would  sell  the  United  States  Bank  notes  for  what  they 
would  bring  in  the  market,  and  bold  defendants  responsible  for  the  differ- 
ence between  the  proceeds,  and  the  value  of  the  notes  received  by  them. 
Plaintiffs  sold  the  notes  through  a  broker,  and  purchased  them  themselves, 
and  sued  for  the  difference.  Held,  that  the  real  character  of  the  transaction 
is  one  of  mutual  loans  for  consumption — an  agreement  by  the  parties  to  de- 
liver to  each  other  a  certain  number  of  bank  notes  to  be  used  by  them  re- 
spectively, under  the  obligation  of  returning  an  equal  amount  of  the  same 
kind  :  that  plaintiffs  had  no  right  to  sell  the  notes  as  they  did,  nor  to  pur- 
chase them  themselves ;  that  on  defendants*  refusal  to  receive  the  notes, 
plaintiffs  should  have  deposited  them  in  some  safe  place,  at  the  risk  of  the 
former,  and  have  proceeded  to  recover  the  amount  of  notes  delivered  by 
them,  under  the  provisions  of  arts.  3892  and  2893  of  the  Civil  Code,  at  their 
value  on  the  day  when  defendants  should  have  restored  them,  according  to 
the  Btipalations  of  the  original  agreement  as  to  notice. 

Egerton  v.  Buckner,  340. 

LOST  WRITINGS. 
See  Evidence,  XIIL    Pleading,  1. 

LOUISUNA. 
See  Treaty  op  Paris. 

MANDAMUS. 

L  The  writ  of  mandamos  is  given  to  the  Supreme  Court  to  enable  it  to  com- 
mand inferior  courts  to  act,  where  delay  would  produce  damage  and  injus- 
tice.    State  V.  Judge  of  the  Commercial  Court  of  New  Orleans j  48. 

9.  Where  an  inferior  judge  refuses  to  try  a  cause  at  issue  between  the  parties, 
on  the  ground  that  others  unknown,  may  be  interested,  and  should  be  made 
parties,  a  mandamus  will  be  granted  to  compel  him  to  proceed.  If  those 
who  are  interested  and  informed  of  the  proceedings,  do  not  appear  to  pro- 
tect their  rights,  they  must  bear  the  consequences ;  and  those  who  are  nei- 
ther parties  nor  privies  to  the  proceedings  cannot  be  affiscted  by  the  judg- 
ment.    State  T.  Judge  of  the  Commercial  Court  of  New  Orleans,  227. 

Vol.  IV.  75 
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MARSHAL. 
See  Quasi  Offences. 

MINOR. 

1.  Silence  for  eeVenteen  years,  after  the  age  of  majority,  will  be  considered  a 
tacit  ratification  of  the  acts  of  the  minor.  The  longest  period  of  preserip- 
tion  for  such  acts  is  ten  years.     C.  C.  2318.     Lea  t.  Myers^  8. 

2.  Decision  in  the  case  of  The  State  y.  The  Judge  of  the  Court  of  Probates 
of  New  Orleans^  2  Robinson,  418,  affirmed. 

State  ▼.  Judge  of  Probates  of  New  Orleans,  84. 

3.  Minor  heirs,  who  have  not  accepted,  mast  be  considered  (saving  their  right 
to  accept  at  a  future  time,)  as  strangers  to  the  succession. 

Leonard  ▼.  Fluker,  148* 

4.  Under  the  provision  of  the  Code  of  1808,  book  3,  title,  1,  art.  74,  which 
declares  that  "  until  the  acceptance  or  renunciation,  the  inheritance  is  con- 
sidered as  a  fictitious  being,  representing  in  every  respect  the  deceased, 
who  was  the  owner  of  the  estate,*'  prescription  ran  against  a  vacant  succes- 
sion, although  minors  were  interested.    lb, 

6.  A  change  in  the  law  by  which  prescription  was  allowed  to  run,  under  cer- 
tain circumstances,  against  minors,  will  not  deprive  one  interested  in  plead- 
ing it,  of  the  benefit  of  the  time  elapsed  before  the  repeal  of  the  old  law. 
The  time  so  elapsed  may  be  added  to  that  since  the  majority  of  the  party,  to 
make  out  the  necessary  period  of  prescription.    lb. 

6.  Where  the  accounts  of  the  tutor  of  a  minor  heir,  presented  to  the  Court  of 
Probates  for  approval,  are  opposed  by  the  latter,  a  co-heir  may  intervene  in 
the  proceedings,  for  the  purpose  of  obtaining  from  their  common  tutor  a 
legal  settlement  of  their  ancestor's  estate.     The  cause  of  action  is  the 
same,  and  both  claim  in  the  same  right.    C.  P.  389,  390. 

Tutorship  of  Hacket,  290. 

7.  A  minor  who,  after  becoming  of  age,  has  accepted  the  accounts  of  his  tutor 
and  given  him  a  receipt  in  full  and  discharge  from  all  claims,  may,  within 
four  years  after  her  majority,  institute  a  direct  action  against  him  respecting 
the  acts  of  the  tutorship,  or  oppose  his  discharge  when  applied  for  by  him ; 
and  she  will  be  relieved,  on  proof  that  she  acted  in  ignorance  of  her  rights. 
C.  C.  355,  356,  1815, 1841.     lb. 

8.  Where  the  tutor  of  a  minor,  also  the  tutor  of  the  minor  heirs  of  a  former 
tutor  of  the  same  minor,  tenders  in  the  Court  of  Probates,  in  his  double  ca- 
pacity, his  account  to  his  late  ward  after  his  majority,  it  will  be  no  objec- 
tion, on  an  opposition  by  the  latter,  claiming  a  tract  of  land,  or  its  proceeds 
omitted  in  the  account,  and  alleged  by  the  tutor  to  belong  to  the  community 
which  existed  between  the  former  tutor  and  the  mother  of  the  other  minors, 
that  the  judgment,  if  in  favor  of  the  opponent,  would  ^e  in  substance  against 
the  heirs  of  such  former  tutor,  who  are  not  parties  to  the  proceedings,  and 
that  the  question  is  one  of  title,  not  within  the  jurisdiction  of  the  Probate 
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Court.  The  minor  heirs  of  the  first  tutor  are  represented  by  their  tutor, 
the  only  person  authorized  by  law  to  represent  them ;  and  the  Court  of  Pro- 
bates is  empowered  to  delermine  questions  of  title,  arising  collaterally  on 
the  trial  of  other  matters  within  its  jurisdictiou.     lb. 

9.  On  an  opposition  to  an  accoant  rendered  by  a  tutor,  a  witness  will  be  al- 
lowed to  prove  that  the  tutor  told  him  that  he  had  sold  a  slave  belonging  to 
his  ward  for  a  certain  sum.  Per  Curiain.  The  testimony  does  not  go  to 
make  out  a  sale  or  transfer  of  a  slave,  or  to  affect  the  title  to  one,  but  to 
establish  the  receipt  of  money  by  the  tutor  for  property  disposed  of  by  him, 
for  which  he  must  account.    lb, 

10.  Where  the  property  of  minor  heirs  has  been  illegally  sold,  though  not  bound 
by  the  proceedings,  they  may  on  coming  of  age  ratify  the  sale,  and  claim  the 
proceeds.     lb, 

11.  A  tutor  is  not  chargeable  with  more  than  five  per  cent  interest  per  annum, 
on  funds  received  by  him  for  his  minon     Act  of  19th  February,  1825.     lb 

1*).  A  claim  for  a  sum  of  money  against  a  succession,  should  not  be  engraf^e 
on  a  proceeding,  the  object  of  which  is  to  call  upon  the  heirs  to  declare 
whether  they  accept  or  refuse  the  estate.  Where,  under  such  a  proceed- 
ing, the  heirs  of  full  age  fail  to  answer  whether  they  accept  or  renounce, 
they  may  be  declared  unconditional  heirs,  and  liable  to  be  sued  as  such. 
C.  C.  1039.  But  as  to  minors,  no  judgment  of  any  kind  can  be  rendered 
against  them.  They  can,  under  no  circumstances,  be  considered  as  having 
accepted  absolutely  ;  (C.  C.  346 ;)  but  must  be  regarded  as  heirs  of  age, 
accepting  with  the  benefit  of  inventory.  The  succession  should  have  been 
put  under  administration,  as  provided  by  art.  1040  of  the  Civil  Code. 

Picou  V.  Dussiun{f  413. 

MORTGAGE. 

1.  The  laws  in  force  prior  to  the  promulgation  of  the  Civil  Code  of  1835,  re- 
lative to  the  recording  of  mortgages  in  the  country  parishes,  provided  that 
ail  acts  of  mortgage  should  be  recorded  in  the  ofiSce  of  the  judge  of  the  pa*> 
rish  where  the  mortgaged  property  was  situated.  They  required  no  sepa- 
rate record  of  mortgages  to  be  kept,  but  directed  that  all  notarial  acts, 
whether  creating  mortgages  or  not,  should  be  recorded  in  numerical  order, 
in  the  same  book.  Acts  of  24th  March,  1810,  and  26th  March,  1815. 
Hence,  where  an  act  was  passed  before  a  Parish  Judge,  in  his  notarial  ca« 
pacity,  relative  to  property  in  his  parish,  no  further  inscription  was  neces- 
sary to  give  effect,  against  third  persons,  to  the  mortgage  resulting  from  it. 
By  the  Code  of  1825,  the  duties  previously  prescribed  only  to  the  Register 
of  Mortgages  in  New  Orleans,  were  extended  to  the  Parish  Judges  through- 
out the  State.     C.  C.  3349,  3350,  3351,  3353,  3356. 

Succession  of  Falconer^  5. 

3.  It  is  the  registry,  in  the  manner  pointed  out  by  law,  which  alone  gives  ef- 
fect to  a  mortgage,  as  against  third  persons ;  as  to  them,  it  is  valid,  not  as 
it  has  been  executed  between  the  parties,  but  as  it  has  been  recorded.    It 
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IB  incumbent  on  the  creditor  who  olaims  z  preference  orer  others,  to  gWe 
notice  of  hie  claim,  in  the  manner  pointed  out  by  law.  If  he  fail  to  ascer- 
tain that  his  mortgage  has  been  correctly  registered,  he  most  suffer  for 
the  error,  sa?ing  his  recourse  against  the  recorder.  Creditors  are  Dot 
bound  to  look  beyond  the  register  itself,  or  the  certificate  whioh  the  record- 
ing officers  are  bound  to  make  oat.     C.  C.  3357.     lb. 

3.  Art.  2367  of  the  Civil  Code,  after  providing  a  legal  mortgage  in  favor  of 
the  wife  on  all  the  property  of  the  husband,  for  the  reimbursement  of  her 
paraphernal  property,  where  the  husband  has  received  the  price  of  it,  de- 
clares that  she  shall  have  a  similar  mortgage  in  case  he  should  have  dispos- 
ed of  her  paraphernal  property,  in  any  other  way,  for  his  individual  interest. 
The  words  ^'  or  otherwise  disposed  of  the  same  "  in  that  article  refer  to  the 
paraphernal  property  itself,  and  not  to  its  proceeds.  The  wife  has  a  legal 
mortgage,  for  the  reimbursement  of  her  paraphernal  funds,  if  the  husband 
applies  them  to  his  own  use,  from  whatever  source  he  may  haye  received 
them.     Johnson  v.  Pilster,  71. 

4.  The  wife*s  mortgage  for  the  reimbursement  of  her  paraphernal  property, 
attaches  as  completely  to  property  acquired  by  the  husband,  during  cover- 
ture, as  to  that  he  possessed  before  ;  nor  can  it  be  inferred  from  the  right 
given  to  him,  as  head  of  the  community,  to  sell  its  effects  without  the  con- 
sent of  the  wife,  that,  when  he  exercises  that  right,  the  property  alienated 
is  relieved  from  her  mortgage.  Like  all  other  general  mortgages,  the  wife's 
follows  the  property  into  the  hands  of  the  purchaser,  but  can  only  be  en- 
forced after  discussing  that  remaining  in  the  possession  of  the  husband. 

lb. 
6.  Art. -2367  of  the  Civil  Code  granting  the  wife  a  mortgage  on  all  the  proper- 
ty of  her  husband,  for  the  reimbursement  of  her  paraphernal  property,  where 
the  amount  has  been  received  by  the  husband,  or  where  it  has  been  other- 
wise disposed  of  for  his  benefit,  is  not  repealed  by  art.  3281  or  3317.     lb. 

6.  The  mortgage  of  the  wife  on  the  property  of  her  husband  for  her  dotal  and 
paraphernal  rights,  exists  without  being  recorded.     lb. 

7.  Property  purchased  during  marriage  in  the  name  of  the  husband  and  wife, 
though  paid  for  in  whole  or  in  part  by  the  funds  of  the  wife,  will  belong  to 
the  community  of  acquets,  but  subject  to  a  charge,  in  her  favor,  for  the 
amount  by  which  the  community  may  have  been  thereby  benefitted ;  and 
she  will  have,  as  in  the  case  of  her  paraphernal  funds  having  been  used  by 
the  husband  for  his  individual  benefit,  a  mortgage  on  all  his  property  for 
the  reimbursement  thereof.     C.  C.  2867.     Roiissev.  Wheeler,  1X4. 

8.  To  secure  a  debt  due  to  mortgagee,  twelve  lots  of  ground  were  mortgaged 
by  the  same  act,  but  separately  and  specially,  each  lot  as  security  for  a  fixed 
part  of  the  debt,  and  the  wife  of  the  mortgagor  renounced  all  her  rights, 
actions,  privileges,  and  mortgages  on  them.  An  order  of  seizure  and  sale 
having  been  obtained,  lot  No.  1  sold  for  more  than  the  part  of  the  det>t  for 
which  it  was  mortgaged,  while  all  the  others  sold  for  less  than  the  sums  for 
which  they  were  mortgaged.  In  a  contest  between  the  wife  and  mortga- 
gee :  Held,  that  the  wife  must  be  considered  as  having  renounced  her  rights 
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only  to  the  extent  of  the  mortg^age  on  each  lot ;  and  that  the  sorplas  realiz- 
ed by  the  sale  of  lot  No.  1,  cannot  be  claimed  by  the  mortgagee,  but  must 
be  applied  to  the  satisfaction  of  the  rights  of  the  wife,  after  deducting  its 
proportion  of  the  costs  of  the  sales,  calculated  according  to*  the  price  it 
brought.     Brassac  ▼.  Ducros^  336. 

9.  The  purchasers  of  property  subject  to  a  mortgage  with  the  jmct  de  non 
alienatidoj  are  not  entitled  to  notice  of  an  order  of  seizure  and  sale.  The 
property  is  liable  to  be  sold  as  if  still  in  possession  of  the  original  mortga- 
gor.    New  Orleans  Gas  Light  and  Banking  Company  y,  Allen,  387. 

10.  To  annul  a  mortgage  on  the  ground  that  it  was  executed  in  tiempo  inhahil, 
and  intended  to  secure  to  the  mortgagee  an  illegal  preference  over  the  other 
creditors,  it  is  not  enough  that  the  fact  of  insolvency  be  shown  ;  know- 
ledge of  it  must  be  brought  home  to  the  mortgagee.  C.  C.  1973,  1979, 
1980.  And  the  action  to  annul  must  be  brought  within  one  year  from  the 
date  of  the  mortgage.     lb.  1982.     Barrett  ▼.  His  Creditors,  408. 

11.  Plaintiff  cannot  contradict  by  parol  evidence,  an  act  of  mortgage  on  which 
he  sues  ;  or  prove  anything  beyond  it.    Hill  v.  Hall,  416. 

12.  Where  notes  secured  by  mortgage,  delivered  by  the  maker,  have  come 
again  into  his  hands  before  maturity,  the  debt  evidenced  by  them  is  extin- 
guished by  confusion.  C.  C.  2214.  By  re-issuing  such  notes,  he  may  bind 
himself,  but  cannot  revive  the  obligations  of  the  other  parties,  nor  the  mort- 
gage securing  them,  which  being  only  an  accessary  to  the  debt  between  the 
maker  and  the  payee,  was  extinguished  with  it.     C.  C.  3252,  3374.     lb. 

13.  The  purchaser  of  dotal  property  legally  alienated,  has  nothing  to  do  with 
the  investment  of  the  proceeds  ;  the  husband  alone  has  the  administration 
of  the  dowry.  C.  C.  2330.  All  that  the  purchaser  has  to  do  is  to  pay  the 
price  to  the  husband,  who  may  act  alone  for  the  preservation  or  recovery  of 
the  dowry.  The  proceeds  stand  in  lieu  of  the  property  itself,  and  become 
dotal.  C.  C.  2327.  If  the  husband  fail  to  reinvest  the  dotal  funds,  the 
wife  will  have  a  legal  mortgage  on  his  immovables,  and  a  privilege  on  his 
movables,  for  their  restitution.     C.  C.  2355,  3287. 

Montfort  v.  Her  Husband,  453. 

14.  Defendant  executed  a  mortgage  on  a  slave  to  secure  the  payment  of  a 
note  given  to  plaintiff,  the  act  stipulating  that  the  mortgagor  should,  on  pay- 
ing a  part,  be  entitled  to  renew  the  note  for  the  balance,  for  a  limited  time, 
but  there  was  no  provision  extending  the  mortgage  to  the  new  note.  There 
was  a  part  payment,  and  renewal  for  the  balance ;  plaintiff  giving  up  to  de- 
fendant the  original  note.  Plaintiff  afterwards  presented  the  second  note 
to  the  notary,  and  obtained  from  him  a  certificate  that  the  original  note  had 
been  presented  to  him,  that  plaintiff  had  declared  that  he  had  received  the 
part  payment  and  taken  the  second  note  in  renewal,  and  that  he,  the  notary, 
had  paraphed  it  for  the  purpose  of  identifying  it  with  the  transaction.  This 
certificate  was  not  recorded  at  the  Mortgage  Office.  Defendant  sold  the 
slave,  under  a  certificate  from  the  Recorder  of  Mortgages,  that  a  mortgage 
existed  on  the  slave  to  secure  the  payment  of  the  first  note.  On  an  oppo- 
sition by  the  purchaser  to  an  order  of  seizure  and  sale  taken  out  by  plain- 
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tiff :  Heldj  that  the  mortgage  did  not  extend  to  the  renewed  note  ;  that  the 
purchaser  was  not  hound  to  look  beyond  the  certificate  of  the  Recorder  of 
Mortgages ;  that  plaintiff,  by  surrendering  the  original  note,  without  taking 
any  steps  to  give  notice  to  third  persons  of  the  mortgage  claimed  for  hie 
new  note,  gave  the  purchaser  reason  to  believe  that  the  original  note  and 
the  mortgage  were  both  extinguished  :  that  nothing  connects  the  second 
note  with  the  mortgage ;  and  that  neither  the  note,  nor  the  eerttfieate  of 
the  notary,  are  soch  authentic  evidence  as  aathorize  the  issuing  of  an  order 
of  seizure  and  sale.     Levistane  ▼.  Boruiy  459. 
15.  A  wife,  who  has  mortgaged  her  paraphernal  property  to  secure  the  pay- 
ment of  a  loan,  which  was  received  by  her  husband,  and  did  not  enure  to 
her  benefit,  though  appearing  alone  in  the  contract,  as  having  borrowed  the 
amount  with  the  authorization  of  her  husband,  may  show  by  parol  the  real 
character  of  the  transaction,  and  exonerate  herself. 

Firemens  Insurance  Company  of  New  Orleans  v.  Cross,  508. 

See  New  Orleans  and  Nashville  Rail  Road  Compant. 

NEW  ORLEANS  AND  NASHVILLE  RAIL  ROAD  COM- 
PANY. 

The  mortgage  or  privilege  of  the  State,  under  the  act  of  13th  March,  1637, 
to  expedite  the  construction  of  the  New  Orleans  and  Nashville  Rail  Road, 
authorizing  a  loan  to  the  Rail  Road  Company  on  the  execution  of  a  mort- 
gage in  favor  of  the  State  to  secure  its  re-payment,  does  not  extend  to  pro- 
perty acquired  after  the  date  of  the  mortgage. 

Slaie  V.  New  Orleans  and  Nashville  Rail  Road  Company ^  231. 

NEW  ORLEANS,  CITY  OF. 

1.  Under  the  provisions  of  the  act  of  3d  April,   1832,  regulating  the  opening 
and  improving  of  streets  and  public  places  in  the  city  of  New  Orleans  and 
its  suburbs,  the  court  before  which  proceedings  have  been  instituted,  can, 
in  no  case,  amend  an  assessment  made  by  the  commissioners.    The  report 
must  be  approved  or  rejected  in  toto ;  and  in  the  last  case,  the  court  is 
bound  either  to  appoint  new  commissioners,  or  to  refer  the  whole  matter 
back  to  the  same.    And  on  appeal,  the  Supreme  Court  can  only  pronounce 
such  judgment  as  should  have  been  given  below,  either  rejecting  or  appror- 
ing  the  report ;  it  has  no  power  to  pronounce  upon  the  rights  of  the  parties, 
from  the  evidence  in  the  record.    Application  of  Mayor  4'c-  of  New  Qr- 
leans  for  the  widening  of  Roffignac  Street,  367. 

2.  The  act  of  3d  April,  1832,  authorizing  a  municipal  corporation  to  take  the 
property  of  a  citizen  for  public  use,  to  be  paid  for  by  others  supposed  to  be 
benefited  thereby,  being  in  derogation  of  the  rights  of  property,  must  be 
strictly  pursued.     lb. 

3.  Under  the  act  of  3d  April,  1832,  proceedings  instituted  for  the  opening  or 
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improTement  of  any  street  or  public  place  may  be  diacontinuedi  on  the  pay- 
ment of  costs,  at  any  time  before  the  final  confirmation  by  the  conrt  of  the 
report  of  the  assessors.  No  rights  are  acquired,  or  titles  divested,  until  the 
assessment  has  been  approved  by  the  court.  Nothing  in  that  act  repeals 
the  general  provision  of  the  Civil  Code,  art.  489,  which  declares  that  pri- 
vate property  cannot  be  taken  for  public  uses,  without  previous  indemnity. 

lb. 

NEW  TRIAL. 

1.  A  new  trial  may  be  prayed  for  after  three  judicial  days  have  elapsed  since 
the  judgment  was  pronounced,  provided  it  has  not  been  signed.  C.  P.  546, 
648.     SmeUer  v.  WilUamSj  152. 

3.  Decision  in  Chandler  et  al,  v.  Barker,  13  La.  316,  overruled.     3. 

3.  Where  in  an  action  to  recover  possession  of  plans,  books,  &c.,  there  is  a 
verdict  for  the  restoration  of  certain  plans  and  books,  and  in  default  thereof, 
condemning  the  defendant  to  pay  a  fixed  sum,  a  new  trial  must  be  allowed, 
that  the  verdict  may  determine  what  sum  shall  be  paid  on  failure  to  deliver 
each  particular  plan  or  book. 

Commercial  Bank  of  New  Orleans  v.  Stein,  189. 

NONSUIT. 

1.  Where  the  evidence  is  so  contradictory,  that  the  court  cannot  determine 
to  whom  the  property  in  dispute  belongs,  the  plaintiff  must  be  nonsuited. 

Turner  v.  Lockwood,  444. 

2.  Plaintiflf,  to  whom  a  slave  had  been  mortgaged  by  defendant,  having  seized 
the  slave  in  the  hands  of  a  third  person,  the  order  of  seizure  and  sale  was 
enjoined  by  the  latter ;  and  the  opposition,  being  tried  in  the  absence  of  the 
opponent's  counsel,  was  dismissed,  and  the  injunction  dissolved.  Another 
writ  of  seizure  and  sale  having  been  issued,  was  again  opposed  by  the  same 
party.  Held,  that  the  dismissal  on  the  first  trial  must  be  viewed  as  a  non- 
suit, and  not  as  furnishing  ground  for  the  plea  of  res  judicata^  the  opponent 
occupying  the  position  of  a  plaintifiT,  and  being  bound  to  support  his  opposi- 
tion by  proof.     Levistone  v.  Bona,  459. 

NOTARY. 

See  Bills  of  Exchange  and  Promissory  Notes,  4,  6,  6, 
7,  8,  9,  22. 

NOVATION. 

1.  Action*  on  certain  bills  protested  for  non-payment.    Defence  that  plaintiff 

had  agreed  to  renew  the  bills  for  three  months  from  maturity,  and  proof  of 

.    that  fact  and  of  tender  by  defendants  of  notes  for  the  renewal.     Held,  that 
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the  obligation  under  the  original  bills  was  extinguished  by  novation,  and 
that  plaintiff  could  not  recover,  even  with  a  stay  of  execution,  till  the  expi- 
ration of  the  three  months.  Benedict  v.  Slaw,  390. 
2.  The  renewal  of  a  note  and  mortgage  between  the  same  parties,  though  the 
interest  which  has  accrued  be  added  to  the  principal,  is  no  novation — ^it  is 
but  a  continuance  of  the  same  transaction.  Novation  is  the  substitution 
either  of  a  new  creditor,  a  new  debtor,  or  a  new  debt.  C.  C.  2185.  The 
pre-existent  obligation  must  be  extinguished  ;  if  only  modified,  and  any  stipu- 
lation of  the  original  obligation  remains,  there  is  no  novation.    lb.  2183. 

Rosenda  v.  Zabriskie,  493. 

PARAPHERNAL  PROPERTY. 
See  Husband  and  Wife. 

PARTIES. 
See  Pleading,  IL 

PARTNERSHIP. 

1.  One  partner  cannot  sue  another  for  any  sum  paid  for  the  partnership,  or 
any  funds  placed  in  it,  until  a  final  settlement,  and  then  only  for  the  balance 
which  may  be  due<    Johnson  v.  Marshall,  157. 

2.  A  restriction  on  the  power  of  a  partner  to  use  the  name  of  the  firm  in  the 
usual  course  of  trade«  will  be  without  effect,  as  to  third  persons  without 
notice.  Not  even  fraud  on  the  part  of  one  partner  will  be  any  defence  for 
his  co-partners,  where  the  obligation  was  contracted  in  the  usual  course  of 
their  trade,  and  the  fraud  was  not  participated  in  by  the  creditor. 

Harrison  v.  Poole,  193. 

3.  The  execution  of  a  note  raises  a  presumption  that  a  just  consideration  has 
been  given  for  it ;  and  the  maker  who  pleads  error  or  failure  of  considera- 
tion, most  show  it ;  but  where  one  partner  is  sought  to  be  made  liable  on  a 
note  given  by  the  other,  and  he  alleges  fraud  and  want  of  consideration,  and 
shows  circumstances  somewhat  suspicious,  the  burden  of  proving  the  con- 
sideration will  be  on  the  plaintiff.     lb. 

4.  The  provision  of  the  tenth  section  of  the  act  of  28th  March,  1840,  abolish- 
ing imprisonment  for  debt,  that  the  failure  by  a  debtor  '*  to  pay  over  money 
received,  or  collected  for,  or  deposited  with  him  for  another,"  shall  be  held 
presumptive  evidence  of  fraud,  cannot  be  applied  to  the  case  of  a  partner 
who  has  received  and  refuses  to  pay  over  money  belonging  to  the  partner « 
ship,  and  who  is  not  liable  for  any  specific  sum,  but  only  to  account  as  a 
managing  partner.  It  applies  to  those  only  who,  having  received  money 
for  another,  without  authority  to  dispose  of  it,  fail  to  pay  it  over  to  the  right 
owner.     Hanna  v.  Auter,  221. 

5.  Action  on  a  draft  in  favor  of  plaintiff,  drawn  by  defendant  on  a  person  with 
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whom  he  was  connected  as  a  partner  in  planting.  This  partner  being  much 
in  debt,  had  conveyed  to  the  intervener,  by  a  deed  of  trust,  executed  in 
another  state,  his  entire  interest  in  the  plantation  and  slayes,  for  the  pur- 
pose of  applying  the  crops  to  the  payment  of  his  debts.  The  intervener 
was  in  possession  under  the  deed,  with  the  knowledge  of  defendant,  though 
the  latter  was  not  a  party  to  the  instrument.  Plaintiff  having  attached  a 
part  of  the  crop  made  by  the  intervener  on  the  plantation :  Held^  that  the 
latter  cannot  be  deprived  by  the  creditors  of  either  partner,  of  any  part  of 
the  crop,  until  all  the  expenses  of  his  management  of  the  plantation  have 
been  reimbursed,  and  that  the  plaintiff  could  attach  in  the  hands  of  the  inter- 
vener, only  the  balance  due  to  defendant  on  a  settlement  of  accounts. 

Endicott  v.  ScotU  265. 

6.  Where  the  fact  of  a  partnership  is  clearly  shown,  and  that  the  bills  of  ex- 
change sued  on  were  drawn  for  the  purpose  of  carrying  on  the  business 
contemplated  by  the  parties,  plaintififs  will  not  be  required  to  show,  that  they 
knew  of  the  existence  of  the  partnership  when  they  took  the  bills. 

Robertson  v.  De  Lizardi,  300.  . 

7.  Where  for  a  limited  period,  and  in  relation  to  a  particular  branch  of  com- 
merce, defendants  were  to  buy  and  sell  on  joint  account,  and  to  participate 
in  the  profits,  they  become,  as  to  third  persons,  partners  in  relation  to  that 
trade.     lb, 

8.  There  are  cases  in  which  the  parties,  though  not  partners  inter  sef  will  be 
held  liable  as  such  towards  third  persons.     lb. 

9.  Where  the  stockholder  of  a  bank  gives  a  note  to  the  institution,  even  for 
the  re- payment  of  a  sum  he  was  entitled  to  borrow,  under  its  charter,  the 
claim  of  the  bank  against  him,  is  similar  to  that  against  any  other  borrower  ; 
and  the  obligation  of  the  stockholder,  results  rather  from  his  note,  than 
from  any  relations  as  a  partner  in  the  bank.  He  cannot,  consequently, 
where  his  domicil  is  in  another  parish,  be  cited  before  the  tribunals  of 
the  place  where  the  bank  is  established,  under  art.  165,  No.  8,  of  the  Code 
of  Practice,  relative  to  suits  against  partners. 

Union  Bank  of  Louisiana  v.  Lattimore,  342. 

10.  When  a  partnership  has  been  once  formed,  no  third  per&on  can  be  subse- 
quently admitted  into  the  firm,  without  the  concurrence  of  all  the  original 
members.  One  attempted  to  be  admitted  otherwise,  becomes  only  the  part* 
ner  of  him  who  attempts  to  admit  him.     Feam  v.  Tiernan,  367. 

11.  The  publication  in  a  newspaper  by  a  third  person,  that  he  is  a  member  of 
a  commercial  partnership,  cannot  be  considered  as  an  act  emanating  from 
any  of  the  partners  and  giving  credit  to  such  persouf  unless  knowledge  of 
the  publication  be  brought  home  to  the  partner  sought  to  be  charged.  To 
render  the  latter  responsible  fur  the  acts  of  such  third  person,  it  must  be 
proved  that  credit  was  given  to  the  partner,  and  that  he  tacitly  acquiesced 
therein.  Nor  will  the  payment  by  the  firm  of  acceptances  by  such  third 
person  made  in  their  name,  prove  any  thing  against  such  partner^  where  it 
is  shown  that  he  was  absent  from  the  place  of  business  of  the  firm  until 
after  its  dissolution.    Ib^ 

\ou  IV.  16 
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13.  In  an  action  between  partners  for  the  final  settlement,  and  partlfion  of  the 
effects  of  the  partnership,  no  power  which  may  have  been  conferred  daring 
its  progress  on  any  one  of  the  partners  as  a  receiver,  or  for  liquidating  the 
affairs  of  the  concern,  can  change  their  relative  position  and  ultimate  re- 
sponsibilities towards  each  other.     GridUy  t.  Conner^  446. 

13.  A  partner  cannot  single  out  a  particular  transaction,  and  obtain  a  judg- 
ment against  his  co-partner  therenpon.  He  can  only  require  a  final  liquida- 
tion of  the  affiiirs  of  the  partnership,  and  for  this  purpose  any  one  of  them 
may  require,  that  all  the  matters  in  controrersy  shall  be  decided  upon  by  a 
jury.     lb. 

14.  The  act  of  13th  March,  1837,  ch.  66,  relative  to  limited  or  anonymous 
partnerships,  does  not  apply  to  corporations,  but  to  private  associations  of 
individuals.     Frazier  t.  WiUeox,  517. 

PAYMENT. 

1.  A  payment  made  in  error  may  be  recovered  back,  where  such  error, 
though  the  fault  of  the  plain ifl^,  has  not  injured  the  party  to  whom  the  pay- 
ment was  made.     Massias  v.  Gasquet^  137. 

3.  As  a  general  rule  no  one  will  be  presumed  to  have  paid  what  he  was  not 
bound  for ;  and  where  he  reclaims  an  amount  so  paid,  the  burden  of  prov- 
ing that  he  was  neither  legally  nor  morally  bound  therefor,  will  be  on  him. 

Urquhart  v.  Gove,  207. 

3.  A  contract  or  payment  made  for  the  purpose  of  avoiding  litigation,  cannot 
be  rescinded  for  error  of  law.     C.  C.  1840.     lb. 

PLEADING. 

I.  Petition  and  Amendments  thereto. 
IL  Parties  to  Actions  and  who  may  Stie  or  be  Sued. 

III.  Exceptions  and  Answer. 

IV.  Demand  in  Reconvention. 
V.  Admissions. 

I.  Petition  and  Amendments  thereto. 

1.  It  is  not  necessary  in  an  action  on  a  lost  title,  that  the  petition  shall  state 
such  title.     Adams  v.  McCauley,  184. 

3.  Where  an  attachment  has  been  set  aside  on  account  of  the  insufficiency  of 
the  bond,  the  plaintiff*  may  take  out  another  attachment  without  filing  a  new 
petition,  or  having  paid  the  costs  of  the  first.  Art.  403  of  the  Code  of  Prac- 
tice does  not  apply  to  such  a  ease.     Harrison  v.  PooUy  193. 

3.  Where  a  wife  has  obtained  against  her  husband,  a  judgment  for  the  sepa- 
ration of  property,  and  ascertaining  the  amount  of  her  dotal  and  parapher- 
nal rights,  the  creditors  of  the  latter  may  still  require  her  to  prove  her 
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claims  contradictorily  with  them,  whenever  they  have  reason  to  suspect 
that  the  separation  has  been  made  with  a  view  to  defraud  them ;  but  they 
must  put  her  on  her  guard  by  alleging  fraud  and  collusion.  Where  no  such 
allegation  is  made,  she  will  not  be  bound  to  prove  her  claims  aliunde,  nor 
oan  the  correctness  of  the  judgment,  or  the  sufficienqy  of  the  evidence  upon 
which  it  was  rendered,  be  inquired  into.     Brassac  v.  Ducros,  335. 

4.  Where,  in  an  action  to  rescind  a  sale,  on  the  ground  that  it  was  made  with 
the  view  of  giving  a  preference  to  certain  creditors  of  the  vendor,  who  is 
stated  to  be  insolvent,  the  petition  does  not  allege  that  the  purchasers  knew 
that  their  vendor  was  insolvent,  and  that  the  latter  had  not  property  suffici- 
ent to  pay  the  debts  of  the  petitioner,  the  sale  cannot  be  avoided. 

New  Orleans  Gas  Light  and  Banking  Company  v.  Currell,  438. 

6.  Action  by  plaintiffs  for  a  balance  due  them  as  agents  of  defendant,  for  dis- 
bursements made  for  the  use  of  a  steamer,  alleged  to  belong  to  the  latter. 
Answer  by  defendant,  denying  the  disbursements,  and  alleging  that  the  boat 
was  owned  by  plaintiffs  and  himself  in  partnership.  A  jury  having  found 
that  a  partnership  existed,  plaintiffs,  in  a  supplemental  petition,  asked  to 
change  their  original  prayer  into  one  for  an  account  and  settlement  of  all 
the  affairs  of  the  partnership,  and  for  a  judgment  for  the  balance  due  them. 
Held,  that  the  supplemental  petition  should  have  been  rejected,  as  altering 
the  nature  of  the  original  demand.     C.  P.  419.    Beard  v.  CaU,  466. 

11.  Parties  to  Actions  and  who  may  Sue  or  he  Sued. 

6.  Article  43  of  the  Code  of  Practice  which  provides  if  the  farmer  or  lessee 
of  real  estate  be  sued  in  any  action,  involving  the  title  to  real  property,  or 
any  immovable  right  to  such  property,  "  that  he  shall  declare  to  the  plain- 
tiff the  name  and  residence  of  his  lessor,  who  shall  be  made  a  party  to  the 
suit,  if  he  reside  in  the  State,  or  is  represented  therein,  and  must  defend  it 
in  the  place  of  the  tenant,  who  shall  be  discharged,*^  applies  only  where  the 
lessor  or  owner  of  the  property  sued  for  resides  in  the  State,  or,  being  ab- 
sent, is  represented  therein ;  if  the  lessor  reside  out  of  the  State,  and  is  not 
represented  therein,  the  lessee  must  defend  the  suit  in  his  absence. 

Plummer  v.  Schlalre,  29. 

7.  Plaintiff  having  made  a  surrender  of  his  property  under  the  insolvent  laws 
of  the  State,  subsequently  applied  to  the  District  Court  of  the  United  States 
to  be  declared  a  bankrupt  under  the  act  of  Congress  of  1841.  Previous  to 
the  latter  application,  his  wife,  who  had  obtained  a  judgment  against  him, 
had  levied  a  ft.  fa.  on  a  claim  belonging  'to  the  insolvent,  alleged  to  have 
formed  a  part  of  the  property  given  up  to  his  creditors,  at  the  time  of  his 
surrender  under  tbe  insolvent  laws  of  the  State.  The  syndic  appointed 
under  the  State  laws,  having  taken  a  rule  upon  plaintiff  to  show  cause  why 
he  should  not  deliver  to  him  the  certificate  of  the  claim,  and  neither  the  as- 
signee under  the  act  of  Congress,  nor  the  wife  of  tbe  insolvent  having  been 
made  parties  :  Held,  that  the  case  must  be  remanded  that  the  question  which 
of  the  creditors  are  entitled  to  claim,  may  be  decided  eontradietorily  with 
the  assignee,  and  the  wife.     West  v.  His  Creditors,  88. 
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8.  In  joint  actions  all  the  debtors  moat  be  sued,  and  must  remain  in  conrl  till 
the  end  of  the  suit ;  and  the  judgment  mast  be  against  each  for  his  Tinle 
portion.     Van  Wyck  v.  HiilSy  140. 

9.  One  partner  cannot  sue  another  for  any  sum  paid  for  the  partnership,  or 
any  funds  placed  in  it,  until  a  final  settlement,  and  then  only  for  the  balance 
which  may  be  due.    Johnson  ▼.  Marshall,  157. 

10.  Where  by  the  death  of  a  minor  child,  its  mother  becomes  seised  of  all  the 
rights  of  the  former  to  the  succession  of  the  father,  no  preliminary  steps  are 
required  to  be  taken  by  the  mother,  in  the  nature  of  an  additio  h^sriditaiis 
to  complete  her  right,  in  order  to  commence  an  action  against  the  other 
heirs  for  a  partition  of  the  succession.     Penny  v.  Weston,  165.   '  « 

11.  An  action  of  debt  against  an  heir  may  be  premature,  before  he  has  signi- 
fied his  intention  to  accept  the  succession,  and  in  an  action  of  partition,  under 
such  circumstances,  the  defendant  might  disclaim ;  but  the  piaintifi*  is  not 
bound,  in  the  first  instance,  to  institute  any  proceeding  to  compel  him  to 
assume  the  quality  of  heir.     lb. 

12.  Where  the  accounts  of  the  tutor  of  a  minor  heir,  presented  to  the  Court 
of  Probates  for  approval,  are  opposed  by  the  latter,  a  co-heir  may  intervene 
in  the  proceedings,  for  the  purpose  of  obtaining  from  their  common  tutor  a 
legal  settlement  of  their  ancestor's  estate.  The  cause  of  action  is  the  same, 
and  both  claim  in  the  same  right.    C.  P.  389,  390. 

Tutorship  of  Hacht,  290. 

13.  Parties  interested  in  a  debt  or  other  property,  may  appoint  agents  to  take 
care  of  their  interest,  and  Test  them  with  all  necessary  powers.  C.  O. 
0954,  et  seq. ;  and  an  action  may  be  maintained  in  the  name  of  the  agent,  as 
well  as  in  that  of  the  principal,  if  power  to  that  effect  be  given. 

Frazier  v.  Willcox,  517. 

14.  The  capacity  of  a  foreign  corporation  to  sue,  is  well  established.    lb. 

Ill,  Exceptions  and  Answer. 

15.  Where  an  injunction  has  been  obtained  to  stay  proceedings  under  writs  of 
Ji.  fa.  issued  at  the  suit  of  difi^Brent  parties,  the  latter  will  be  entitled  to  sever 
in  their  defence,  though  the  sheriff'  may  have  levied  on  the  same  property 
to  satisfy  all  the  writs.     Boone  v.  Porter,  57. 

16.  Where  respondents  allege,  "  that  they  tendered  to  the  plaintiff*  about,  or  at 
the  maturity  of  the  note,  the  sum"  which  they  admit  to  be  due,  but  without 
stating  the  manner  in  which  the  tender  was  made,  or  showing  that  the  mo- 
ney was  deposited  as  required  by  law,  or  denying  the  amicable  demand  and 
refusal  to  pay  set  forth  in  the  petition,  the  plea  will  be  considered  informal 
and  insufficient,  and  interest  be  allowed  on  the  whole  amount  until  finally 
paid.     8mall  v.  Zacharie,  144. 

17.  Where,  in  an  action  by  a  married  woman,  the  petition  alleges  that  she  is 
authorized  by  her  husband  to  sue,  she  will  not  be  bound  to  prove  the  fact, 
unless  specially  denied ;  a  general  denial  is  not  sufficient.      Where  her  au- 
thority to  sue,  is  specially  denied,  she  must  establish  it  by  evidence,  before 
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she  can  compel  the  defendant  to  answer  to  the  merits.      C.  P.  327,  333, 
344.     Kent  ▼.  Monget,  172. 

18.  Though  it  is  well  settled  that  dilatory  and  declinatory  pleas  must  precede 
the  contestatio  litiSf  yet  if  the  petition  disclose  a  total  want  of  legal  right  or 
authority  to  sue  in  the  plaintiff,  it  may  he  acted  on  by  the  court  below  at 
any  stage  of  the  proceedings,  though  not  pleaded ;  as  where  a  married  wo- 
man sues  in  her  own  name,  without  alleging  that  she  is  authorized  by  her 
husband.  Such  a  defect  could  not  be  cured  by  any  waiver  on  the  part  of  the 
defendant.     lb, 

19.  Where  a  defendant  has  appeared  by  counsel  and  joined  issue  on  the  merits, 
objections  to  the  steps  taken  to  bring  him  into  court  will  be  disregarded. 

Harrison  v.  Poole,  193. 

20.  A  general  denial  will  place  the  onus  of  proving  notice  of  protest  on  the 
plaintiff,  who  must  establish  that  such  notice  was  sent  to  the  post  office, 
nearest  to  defendant's  residence,  whether  in  the  same  or  another  State  ; 
and  the  latter  may,  under  the  general  issue,  show  that  the  office  to  which  it 
was  sent  was  not  the  nearest.     Pollard  ▼.  Cook,  199. 

21.  An  exception  that  the  petition  and  citation  were  not* drawn  or  served  in 
the  French  language,  the  maternal  tongue  of  the  defendant,  must  be  plead- 
ed in  limine  litis,  or  it  will  be  considered  as  waived.  It  will  be  too  late  afler 
a  judgment  by  default  has  been  confirmed,  though  the  judgment  of  confirma- 
tion has  not  been  signed.     Leeds  v.  Dehuys,  257. 

22.  The  exception  that  a  suit  is  premature,  is  a  dilatory  one,  which  mast  be 
pleaded  in  limine  litis.    It  is  too  late  afler  a  judgment  by  default. 

Benedict  v.  Williams,  392. 

lY.  Demand  in  Reconvention, 

23.  Under  the  7th  section  of  the  act  of  20th  March,  1839,  amending  article 
375,  of  the  Code  of  Practice,  a  demand  in  reconvention  may  be  instituted 
for  any  cause,  though  not  necessarily  connected  with  or  incidental  to  the 
main  action,  where  the  plaintiff  resides  out  of  the  State,  or  in  a  different 
parish  from  the  defendant.    Mayo  y.  Savory,  1. 

V.  Admissions. 

24.  Where  the  answer  admits  that  a  portion  of  the  amount  claimed  is  due, 
judgment  may  be  obtained  therefor,  on  motion,  without  a  trial ;  and  the 
case  be  left  open,  as  to  the  part  in  dispute.     Small  v.  Zacharie,  144. 

26.  The  rule  that  a  party,  wishing  to  avail  himself  of  the  admissions  of  his 
adversary,  cannot  divide  them,  but  must  take  them  entire,  does  not  apply 
to  admissions  in  the  pleadings ;  but  only  to  answers  to  interrogatories  (C. 
P.  art.  356,)  or  to  judicial  confessions  made  according  to  art.  2270  of  the 
Civil  Code.  Thus,  where  the  debt  is  acknowledged,  but  a  tender  of  the 
amount  alleged,  the  plaintiff  will  be  exempted  from  the  necessity  of  proving 
his  claim ;  but  as  a  matter  of  defence,  the  tender  must  be  established  by  le- 
gal evidence,  like  any  other  fact  tending  to  show  a  discharge  from  the  ob- 
ligation sued  on.     lb. 
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POLICE  JURY. 

Where  the  inspector  of  roads  and  lerees  has  failed  to  give  to  the  absent  pro- 
prietor the  notice  required  by  law  of  the  work  to  be  done  on  his  levees, 
&c.,  A«itbout  which  the  contractor  to  whom  it  has  been  adjudicated  cannot 
proceed  summarily  to  seize  and  sell  the  land,  the  latter  may  recover  the 
amount  at  once  of  the  Police  Jury.  Though  the  proprietor  might  be  re- 
sponsible in  an  ordinary  action  on  a  quantum  meruily  the  contractor  is  not 
bound  to  sue  him.     Newcomb  v.  Police  Jury  o[  East  Baton  Rouge,  233. 

POPE. 

See  Catholic  Church,    Church  of  St.  Francis  op  Pointk 

Coupee,  2. 

POSSESSION. 

The  legatee  of  a  particular  object  will  not  be  presumed  to  be  cognizant  of  any 
defect  of  title  in  the  testator,  but  be  regarded  as  a  possessor  in  good  faith» 

Sides  V.  Nettles,  170. 

See  Act  Sous  Seign  Prive. 
POST  OFFICES. 

Post  offices  in  the  United  States  are  established  by  law ;  and  no  evidence  is 
required  of  what  the  law  is.     Pollard  v.  Cook,  199. 

PRESCRIPTION. 

1.  The  rule,  Qti4S  temporalia  sunt  ad  agendum,  sunt  perpetua  ad  exeipiendum, 
applies  only  where  a  defendant  is  in  the  exercise  of  the  right,  or  in  posses- 
sion of  the  property  or  position,  attempted  to  be  taken  from  him.  It  cannot 
protect  a  party  who  has  remained  silent,  and  suffered  a  purchaser  to  keep 
possession  during  the  period  required  to  prescribe  an  action  of  rescission. 

Lea  V.  Myers,  8. 

9.  Silence  for  seventeen  years,  after  the  age  of  majority,  will  be  considered  a 
tacit  ratification  of  the  acts  of  a  minor  The  longest  period  of  prescription 
for  such  acts  is  ten  years.    C.  C.  3218.    lb. 

3.  The  prescription  of  one  year,  established  by  article  3499  of  the  Civil  Code 
as  to  "  retailers  of  provisions  and  liquors,'*  is  applicable  only  where  supplies 
have  been  furnished  for  family  use,  and  not  to  articles  sold  to  shopkeepers. 

Allen  ▼.  Terry,  22. 

4.  The  prescription  of  five  years,  established  by  sect.  4  of  the  act  of  lOth 
March,  1834,  entitled,  "an  act  relative  to  advertisements,''  as  to  "all  in- 
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fonnalities  connected  with  or  growing  out  of  any  public  sale  by  a  parish 
judge,  sheriff,  auctioneer,  or  other  public  officer,''  applies  only  to  such  in- 
formalities as  relate  to  the  manner,  time,  and  place  of  making  the  advertise- 
ments required  by  law  for  public  sales,  and  not  to  all  illegalities  ox  nullities 
whatsoerer.     Marian  r.  Reynolds^  26. 

5.  Under  the  provisions  of  the  Code  of  1808,  book  3,  title  1,  art  74,  which  de- 
clares that  "  until  the  acceptance  or  renunciation,  the  inheritance  is  consid- 
ered as  a  fictitious  being,  representing  in  every  respect  the  deceased,  who 
was  the  owner  of  the  estate,"  prescription  ran  against  a  vacant  succession, 
although  minors  were  interested.    Leonard  v.  Fhiker^  148. 

6.  A  change  in  the  law  by  which  prescription  was  allowed  to  run,  under  cer- 
tain circumstances,  against  minors,  will  not  deprive  one  interested  in  plead- 
ing it,  of  the  benefit  of  the  time  elapsed  before  the  repeal  of  the  old  law. 
The  time  so  elapsed  may  be  added  to  that  since  the  majority  of  the  party,  to 
make  out  the  necessary  period  of  prescription,    lb, 

7.  The  redhibitory  action  must  be  instituted  within  a  year  from  the  date  of  the 
sale ;  the  only  exceptions  to  this  rule  being,  where  the  vendor  knew  of  the 
vice  and  neglected  to  declare  it  to  the  purchaser  ;  or,  not  being  domiciliated 
in  the  State,  absented  himself  before  the  expiration  of  the  year  following  the 
sale,  when  the  prescription  remains  suspended  during  his  absence.  C.  C« 
2512.     Ogden  v.  Michel,  155. 

8.  A  bequest  by  testament  duly  proved  and  ordered  to  be  executed,  is  a  title 
translative  of  property,  as  much  as  a  donation  inter  vivos*    C.  C.  3451. 

Sides>r.  Nellies,  170* 

9.  To  acquire  by  the  prescription  often  yearsj  it  is  not  enough  to  show  a  title 
translative  of  property,  accompanied  by  possession  for  ten  or  twenty  years. 
Good  faith  is  essential,  and  must  have  existed  at  the  commencement  of  the 
possession.  Code  of  1806,  p.  488,  art.  72.  Such  good  faith  does  not  con- 
sist in  the  belief  only,  that  the  person  whose  rights  are  acquired  was  the 
real  owner  of  the  property.  This  is  indispensable  to  constitute  good  faith 
on  the  part  of  the  purchaser  ;  but,  even  where  it  exists,  there  may  be  bad 
faith  in  the  latter,  as  where  a  deputy  sheriff  purchases  property  sold  by  him- 
self under  2k  fieri  facias.  He  knows  the  vices  of  his  title  ;  and  does  not,  ac- 
cording to  art.  495  of  the  Civil  Code,  possess  as  owner  by  virtue  of  an  act 
sufficient  in  terms  to  transfer  the  property,  of  the  defects  of  which  he  was 
ignorant.    McCluskey  v.  Wehh,  201. 

10.  Where  a  title  is  absolutely  null,  it  cannot  be  the  basis  of  prescription. 
Aliler,  as  to  relative  nullities.  If  those  in  whose  favor  they  are  established 
do  not  complain,  prescription  may  be  acquired  under  a  title  containing  such 
relative  nullities.    lb. 

11.  The  prescription  of  five  years,  established  by  the  act  of  10th  March,  1834, 
applies  only  to  informalities  in  the  manner  of  advertising  and  making  public 
sales.    lb. 

12.  A  minor  who,  after  becoming  of  age,  has  accepted  the  accounts  of  his  tu- 
tor, and  given  him  a  receipt  in  full  and  discharge  from  all  claims,  may, 
within  four  years  after  her  majority,  institute  a  direet  action  against  him  re- 
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apecting  the  acts  of  the  tutorship,  or  oppose  his  discharge  when  applied  for 
by  him  ;  and  she  will  be  relieTcd  on  proof  that  she  acted  in  ignorance  of  her 
rights.  C.  C.  355,  356,  1815,  1841.  Tutorship  of  Racket^  290. 
13.  Plaintiff  having  paid  A.  the  amount  of  a  judgment,  for  which  he  had  be- 
come liable,  as  surety  of  B.  on  an  appeal  bond,  obtained  in  February,  1842, 
a  judgment  subrogating  him  to  all  the  rights  of  A. ;  who,  in  December, 
1840,  had  recovered  judgment  against  defendant,  as  surety  of  B.,  on  a  bail 
bond  executed  at  the  beginning  of  the  original  suit,  sued  to  revoke  a  sale 
made  by  defendant  in  December,  1840,  as  fraudulent ;  Held^  that  the  pre- 
scription of  one  year,  established  by  art.  1989  of  the  Civil  Code,  must  bar 
any  action  against  defendant,  by  A. ;  that  plaintiff,  being  subrogated  to  A.^s 
rights,  can  have  no  greater  rights  than  he  had  ;  that  the  judgment  of  subro- 
gation, of  February,  1842,  is  not  one  rendered  against  the  defendant,  within 
the  meaning  of  art.  1989  ;  aud  that  the  prescription  did  not  commence  to  run 
from  its  date,  but  from  that  of  the  judgment  of  A.  against  the  defendant,  ob- 
tained in  December,  1840.     Walker  v.  Vaudry^  395. 

PRESUMPTION. 

See  Evidence,  V. 

PRIVILEGE. 

1.  The  privilege  of  the  lessor  on  the  movables  found  in  the  bousei  yields  to 
that  for  the  funeral  expenses  of  the  debtor  and  family,  where  there  is  no 
other  source  from  which  they  can  be  paid  ;  but  it  must  be  placed  on  the 
tableau  of  distribution  immediately  after  such  expenses. 

Succession  of  DevinCy  366. 

2.  Where  a  vendor  allows  the  things  on  which  he  has  a  privilege,  to  be  sold 
confusedly  with  a  mass  of  other  things  belonging  to  his  vendee,  without 
making  his  claim,  the  privilege  will  be  lost.     C.  C.  3175. 

Bonnahel  v.  Raheneau^  419. 

3.  If  the  husband  fail  to  reinvest  funds  received  from  the  sale  of  dotal  pro- 
perty, the  wife  will  have  a  legal  mortgage  on  his  immovables,  and  a  privi- 
ledge  on  his  movables,  for  their  restitution.     C.  C.  2355,  326f7. 

fifontfort  V.  Her  Husband,  453. 

See  AxtACHNENT,  6. 
PROHIBITION. 

1.  The  power  to  issue  writs  of  prohibition  was  conferred  on  the  Supreme 
Court  merely  as  a  means  of  enabling  it  to  exercise  its  appellate  jurisdiction. 
Like  the  writ  of  mandamus,  a  prohibition  may  be  issued  even  where  a  party 
has  other  means  of  redress,  if  the  slowness  of  ordinary  legal  proceedings 
be  likely  to  produce  such  immediate  injury  as  ought  to  be  prevented. 

State  V.  Judge  of  Commercial  Court  of  New  Orleans,  48. 
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2.  The  writ  of  mandamas  ia  given  to  enable  the  Sapreme  Court  to  eommand 
inferior  coorta  to  act  where  delay  would  cauae  damage  and  injuatiee ;  and 
the  writ  of  prohibition  to  reatrain  them,  where  their  acting  without  autho- 
rity would  produce  aimilar  reaulta.    lb. 

3.  The  writ  of  prohibition  ia  an  extraordinary  one,  and  should  be  issued  only 
in  caaes  of  great  neeeaaity,  clearly  ahown,  and  where  the  party  haa  applied, 
in  Tain,  to  the  inferior  tribunaia  for  relief.     Ib» 

PROVISIONAL  SEIZURfcJ. 

On  a  rule  to  show  cause,  why  a  writ  of  provisional  seizure  should  not  be 
set  aside,  evidence  will  be  inadmissible  to  establlah  facta,  alleged  as  grounds 
for  the  rule,  which  belong  to  the  merits  of  the  case,  or  relate  to  the  truth  of 
the  affidavit,  which  no  law  authorizes  the  defendants  to  disprove. 

McCarty  y.  Lepaullardt  (3d  case,)  425. 

PUBLIC  LANDS  OF  THE  UNITED  STATES. 

I.  Decision  in  case  of  Thompson  r.  SMatre^  13  La.  115,  affirmed. 

Conibs  T.  Daddy  58. 

3.  Where  the  proclamation  of  the  Preaident,  offering  a  portion  of  the  public 
landa  of  the  United  Statea  for  aale,  ia  produced  together  with  patents  to  a 
purchaaer  at  aueh  sale,  the  court  will  not  look  beyond  them  to  ascertain 
whether  the  lands  had  been  regularly  surveyed,    lb, 

3.  Decision  in  the  case  of  Kitlridge  ▼.  Breaud,  2  Robinson,  40,  affirmed. 

KiUridge  v.  Breaud,  79. 

4.  It  is  not  necessary  to  the  ralidity  of  a  purchase  of  public  lands  from  the 
government  of  the  United  Statea,  under  the  lawa  relating  to  back-lands, 
that  the  lands  purchased  should  be  described  by  the  township,  range,  and 
aection.    lb,     . 

6.  The  title  of  a  purchaser  from  the  United  States  of  a  portion  of  the  public 
domain,  will  not  be  affected  by  the  omission  of  the  Register  of  the  Land 
Office  to  mark  the  sale  on  the  township  plat  in  his  office,  or  by  a  subsequent 
sale  of  the  aame  lands,  through  error,  to  another.    lb. 

5.  Where  one  entitled  by  law  to  a  preference  in  the  purchaae  of  a  particular 
piece  of  the  public  lands  of  the  United  States,  in  the  exercise  of  his  right, 
pays  the  price  and  receives  from  the  proper  officer  a  receipt  for  the  same, 
with  a  certificate  that  he  is  entitled  to  purchase  the  land,  the  sale  will  be 
complete,  though  the  evidence  of  it  may  not  have  been  made  out  in  the  pre- 
Bcribed  form.     lb. 

7.  The  act  of  Congress  of  5th  May,  1830,  authorizing  the  Registers  of  the 
Land  Officea  in  Louisiana  to  receive  entriea  of  landa  in  certain  caaea,  was 
passed  for  the  relief  of  a  class  of  persons  who  had  paid  to  a  Receiver  the 
price  of  the  landa  they  intended  to  purchase,  bnt  had  not  presented  their  re- 
ceipts to  the  Regiater  for  hia  certificate,  until  too  late  to  exerciae  their 
Vol.  IV.  77 


610  INDEX. 

rights.    It  ia  inapplicable  to  cases  where  the  applicatioD  to  purchase  had 
been  made  to  the  Register,  who  admitted  the  applicant's  right.    lb, 

8.  In  a  contest  between  parties  claiming  lands  sold  by  the  United  States,  the 
courts  of  this  State,  whose  powers  are  not  limited  by  any  distinction  between 
law  and  equity,  will  look  to  the  facts  of  the  case,  and  do  justice  between 
the  parties,  though  a  patent  may  have  been  issued  to  one  of  them.  The 
principle  is  well  settled  in  the  jurisprudence  of  this  State,  and  in  that  of  the 
courts  of  the  United  States,  that  an  equitable  right,  originating  before  the 
date  of  the  patent,  whether  founded  on  an  earlier  entry  or  otherwise,  may  be 
inquired  into.     lb. 

9.  The  acts  of  Congress  conferring  pre-emption  rights  on  the  settlers  on  the 
public  lands,  vAst  a  legal  title  in  the  purchaser  as  soon  as  the  purchase  is 
made  aod  the  price  paid :  and  the  United  States  cannot  take  back  the  land 
nor  sell  it  to  another.    lb. 

10.  A  sale  of  a  portion  of  the  public  lands  of  the  United  States,  made  in  pur- 
suance of  an  act  of  Congress,  conferring  authority  for  that  purpose  on  the 
Register  and  Receiver  of  Public  Moneys,  will  divest  the  government  of  its 
title,    lb. 

11.  One  who  obtains  a  patent  from  the  United  States  for  a  portion  of  the  pnb* 
lie  lands,  by  suppressing  a  part  of  the  facts  of  the  case,  will  not  be  permitted 
to  benefit  himself  thereby.  The  patent  will  enure  to  the  benefit  of  the 
party  entitled  to  recover  the  land.    lb. 

QUASI  CONTRACTS. 

In  the  absence  of  any  privity  between  plaintiff  and  defendant,  a  very  strong 
case  roust  be  made  out  to  justify  the  application  of  the  maxim,  that  no  man 
should  be  permitted  to  enrich  himself  at  the  expense  of  another,  as  a  ground 
of  recovery.  Even  among  those  who  have  dealt  with  each  other,  one  may 
sometimes  receive  the  benefit  of  the  labor  or  expense  of  another  without 
being  bound  to  pay  for  it,  as  where  a  tenant  has  made  improvements  without 
authority  from  his  leBSor.    McWilliams  v.  Hagan^  374. 

QUASI  OFFENCES. 

Where  one  whose  property  has  been  seized  under  an  execution  against  a  third 
person,  notifies  the  Marshal  or  Sheriff  that  the  property  seized  belongs  to 
him,  he  will  not,  by  omitting  to  take  legal  measures  to  prevent  the  sale,  lose 
his  recourse  against  the  oflicer.     Wright  v.  Cain^  136. 

RECEIVER. 

The  judges  of  the  inferior  courts  cannot,  of  their  ovni  accord,  appoint  receivers 
for  the  purpose  of  collecting  or  keeping  funds,  or  evidences  of  debt  which 
may  be  the  subject  of  litigation  before  them.    Such  appointments  can  be 
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made  only  with  Cbe  oonseat  of  all  the  parties  interested,  and  the  assent  of 
the  Judge  can  add  nothing  to  the  powers  of  the  persons  so  appointed. 

Ftazier  y.  WtUcox,  617. 

See  Agency,  7. 

RECONVENTION. 
See  Pleading,  IV. 

RECUSATION  OP  JUDGE. 

1.  Article  337  of  the  Code  of  Practice,  which  provides  that  the  defendant 
may  refuse  to  hare  his  case  tried  by  the  judge  before  whom  he  has  been 
sued,  on  account  of  the  relationship  existing  between  the  Judge  and  the 
plaintiff,  was  intended  for  the  benefit  and  protection  of  the  defendant ;  and 
where  the  latter  waives  his  right  of  recusation,  the  party  in  whose  favor  a 
bias  was  supposed  to  exist,  will  not  be  permitted  to  exercise  it. 

Bonnefoy  v.  Landry^  83. 

d.  Cases  in  which  the  judge  has  recused  himself,  transferred  in  pursuance  of 
the  act  of  37th  February,  1841,  ch.  33,  from  the  Court  of  Probates,  to  be 
tried  before  the  special  Judge  provided  by  that  act,  sitting  in  the  District 
Court,  are  to  be  tried  in  the  same  manner  as  if  the>  had  not  been  removed. 
The  law,  having  made  no  provision  for  a  trial  by  jury  in  the  Court  of  Pro^ 
bates,  none  can  be  allowed  in  any  such  case  by  the  special  Judge. 

Penny  ▼.  Weston^  165. 

REGISTRY. 
See  Mortgage,  1,  2,  6,  14. 

RESCISSION,  ACTION  OP. 
See  Sale,  IV. 

RES  JUDICATA. 

1.  A  judgment  rendered  in  an  action  commenced  against  a  party  in  posses- 
sion, who  disclaims  title,  and  cites  his  lessor  to  defend  the  suit,  where  the 
latter  does  not  appear,  will  form  res  judicata  only  as  to  the  possession  ; 
the  queistion  of  title  will  be  still  open.     Morion  v.  Reynolds^  36. 

3.  Where  the  damages  awarded  to  the  plaintiff,  in  an  action  instituted  by  him 
against  an  attorney  of  defendants,  they  being  cited  in  warranty,  for  the 
amount  stipulated  to  be  paid  to  plaintiff  in  an  agreement  signed  by  defen- 
dants and  plaintiff,  and  lent  by  the  latter  to  the  attorney,  and  not  returned, 
were  only  for  the  temporary  conversion  of  the  agreement,  which  was  pro- 
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daeed  oa  the  trial,  the  signatures  torn  off,  the  judgment  will  be  do  bar  to  aa 
action  against  defendants  to  enforce  the  agreement  itself. 

Stoty  ▼.  Luzenbergi  240. 
3.  Plaintiff*,  to  whom  a  slave  had  been  mortgaged  by  defendant,  having  seised 
the  slave  in  the  hands  of  a  third  person,  the  order  of  seizure  and  sale  was 
enjoined  by  the  latter  :  and  the  opposition,  being  tried  in  the  absence  of  the 
opponent's  counsel  was  dismissed,  and  the  injunction  dissolved.  Another 
writ  of  seizure  and  sale  having  been  issued,  was  again  opposed  by  the  same 
party.  Heldt  that  the  dismissal  on  the  first  trial  must  be  viewed  as  a  non- 
suit, and  not  as  furnishing  ground  for  a  plea  of  re*  judicata,  the  opponent 
occupying  the  position  of  a  plaintiff',  and  being  hound  to  support  his  opposi- 
tion by  proof.      Levis  tone  v.  Bona,  459. 

ROADS  AND  LEVEES. 

Where  the  inspector  of  roads  and  levees  has  failed  to  give  to  the  absent  pro* 
prietor  the  notice  required  by  law  of  the  work  to  be  done  on  his  levees»  dsc, 
without  which  the  contractor  to  whom  it  has  been  adjudicated  cannot  pro- 
ceed summarily  to  seize  and  sell  the  land,  the  latter  may  recover  the 
amount  at  once  of  the  Police  Jury.  Though  the  proprietor  might  be  re- 
sponsible in  an  ordinary  action  on  a  quantum  meruit,  the  contractor  is  not 
bound  to  sue  him.    Newcomb  v.  Police  Jury  of  East  Baton  Rouge,  2S3. 

RULE  TO  SHOW  CAUSE. 

1.  Where  the  matters  to  be  investigated  are  necessarily  connected  with  and 
incidental  to  a  main  action,  or  a  direct  consequence  of  it,  proaeedings  by 
a  rule  to  show  cause,  in  a  summary  way,  are  oflen  convenient  and  legal ; 
but  such  a  mode  of  proceeding  will  not  be  permitted  to  supplant  the  regular 
rules  of  practice,  or  tolerated  when  intended  to  evade  the  plain  provisions  of 
law,  by  obtaining  indirectly,  what  could  not  be  obtained  by  a  direct  action. 
W%t/6  V.  The  Commissioners  of  the  Merchants  Bank  of  New  Orleans,  363. 

S.  The  Merchants  Bank  of  New  Orleans,  having  surrendered  its  charter,  un- 
der the  act  of  14th  March,  1842,  ch.  98,  providing  for  the  liquidation  of 
banks,  a  judgment  dissolving  the  corporation  was  rendered,  commissioners 
appointed  to  close  its  affairs,  and  all  judicial  proceedings  against  it  stayed. 
Plaintiffs  having  obtained  a  rule  on  defendants,  to  show  cause  why  certain 
checks  drawn  by,  or  on  the  bank,  should  not  be  received  by  the  commis- 
sioners in  compensation  of  a  debt  of  plaintiffs  to  the  bank,  and  the  evidence 
of  such  debt  given  up  :  Held,  that  the  act  having  declared  that,  in  all  mat- 
ters not  otherwise  provided  for,  the  proceedings  for  the  liquidation  of  the 
banks  shall  be  the  same  as  those  prescribed  in  the  acts  relative  to  the  volun- 
tary surrender  of  property,  and  no  especial  provision  having  been  made,  the 
rule  must  be  discharged.    lb, 

3.  On  a  rule  to  show  cause  why  a  writ  of  provisional  seizure  should  not  be 
set  aside,  evidence  will   be  inadmissible  to  establish  facts,  alleged   as 
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groands  for  the  role,  which  belong  to  the  merits  of  the  case,  or  relate  to  the 
truth  of  the  affidavit,  which  no  law  aathorizea  the  defendants  to  disprove. 

McCarty  r.  Lepauilardj  (2d  case,)  425. 
4.  Proceedings  under  an  order  of  seisare  and  sale,  cannot  be  arrested  by  a 
rule  to  show  cause.  Art.  739,  et  seq,^  of  the  Code  of  Practice,  point  out 
the  mode  in  which  opposition  to  executory  process  may  be  made  by  the  de- 
fendant in  it ;  and  art.  395,  et  seq.  of  the  same  Code,  and  other  laws,  the 
means  by  which  third  persons  may  protect  their  rights. 

Minot  y.  The  Bank  of  the  United  States,  490. 

SALE. 

I.  Catitrctct  of  Sale — Its  Form  and  Requisites.        , 
II.  Obligations  and  Privilege  of  Vendor. 
III.  Obligations  of  Vendee. 
IV.  Rescission. 
Y.  Judicial,  and  other  Public  Sales. 

I.  Contract  of  Sale — Its  Form  and  Requisites. 

1.  Where  the  proprietor  of  two  estates  has  alienated  one  of  them,  in  any  con- 
test as  to  the  property,  the  limits  assigned  by  the  vendor  at  the  time  of  the 
sale,  and  not  the  ancient  boundaries,  must  be  consulted.     C.  C.  840. 

OrUlion  v.  Slack,  120. 

2.  An  obligation,  though  null  and  void  ah  initio,  may  be  ratified  or  confirmed 
expressly  or  tacitly,  verbally,  in  writing,  or  by  acts  manifesting  clearly  such 
an  intention,  or  even,  in  some  cases,  by  silence.     C.  C.  2252. 

Landry  v.  Connely,  127. 

3.  Parol  evidence  is  inadmissible  to  prove  a  sale  of  real  estate. 

Smelserr.  Williams,^  152. 

4.  The  seller  is  bound  to  explain  himself  <^1ear]y  respecting  the  extent  of  his 
obligations ;  and  any  obscure  or  ambiguous  clause  will  be  construed  against 
him.     C.  C.  2449.     PhilHpi  v.  Gove,  315. 

5.  The  decision  in  Doubrere  v.  GrUlier^s  Syndic,  2  Mart.  N.  S.  171,  that  an 
act  sous  seign  prive  will  have  efifect  against  third  persons  from  its  date,  if 
possession  accompanied  or  followed  its  execution,  was  made  under  the  Code 
of  1808,  and  is  inconsistent  with  the  provisions  of  art.  2417  of  the  present 
Civil  Code.     Brassac  v.  Ducros,  335. 

6.  Defendants,  commission  merchants,  having  contracted  to  sell  a  quantity  of 
cotton  belonging  to  their  principals,  to  a  third  person  for  cash,  before  pay- 
ment of  the  price  or  delivery,  plaintiffs  seized,  in  the  hands  of  such  third 
party,  under  a  Ji.  fa.  in  a  Judgment  against  defendants,  all  the  property, 
rights  and  credits  of  the  latter.  Held,  that  the  vendors  not  being  bonnd  to 
deliver  the  cotton  until  the  price  was  paid  (C.  C.  2463,)  nothing  was  seized ; 
and  that  the  vendee  might  have  disregarded  it,  and  have  paid  the  price  to 
defendants  and  received  the  cotton.     Montgomery  y.  Brander,  400. 
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7.  Art.  3456  of  the  Civil  Code,  which  declares  that,  "  where  the  thing  sold 
remains  in  the  possession  of  the  seller,  because  he  has  reserved  to  himself 
the  usafruct,  or  retains  possession  by  a  precarious  title,  there  is  reason  to 
presume  that  the  sale  is  simulated,  and,  with  respect  to  third  persons,  the 
parties  most  produce  proof  that  they  are  acting  in  good  faith,  and  establish 
the  reality  of  the  sale,"  recognizes  the  validity  of  the  sales  of  movables 
against  third  persons,  where  the  seller  retains  possession  by  a  preearious 
title.  To  give  effect  to  this  article,  and  to  the  provisions  of  arts.  1917  and 
3343  of  the  same  Code,  the  cases  pat  in  art.  3456  must  be  considered  as 
exceptions  to  the  rule  laid  down  in  arts.  1917  and  3343. 

Gontier  t.  Thomas,  435. 

6.  Immovables  settled  as  dowry,  cannot  be  alienated  during  the  marriage,  ex- 
cept in  the  cases  provided  for  by  arts.  3338,  3339,  3340,  3341,  of  the  Civil 
Code.  C.  C.  3337.  But  when  made  in  conformity  to  law,  the  sale  is  de- 
finitive and  irrevocable,  forever  freeing  them  from  any  dotal  rights  of  the 
wife.     Montfort  v.  Her  Husband,  453. 

II.  Obligations  and  Privilege  of  Vendor. 

9.  An  exclusion  of  warranty,  fraudulently  made,  cannot  avail  the  vendor,  who 
is  bound  to  disclose  redhibitory  vices  and  defects,  within  his  knowledge,  not 
discoverable  on  inspection.  C.  C.  3480.  Aliter,  where  such  exclusion 
was  made  in  good  faith,  there  being  no  proof  that  the  vendor  knew  of  the 
existence  of  such  vices.     Ogden  v.  Michel,  155. 

10.  The  exhibition  of  a  sample  on  the  sale  of  merchandize,  is  an  indirect  and 
tacit  representation  of  the  quality  of  the  article ;  and  unless  the  warranty  is 
clearly  and  explicitly  excepted  by  the  vendor,  he  must  deliver  the  article  in 
a  condition  equal  to  that  of  the  sample.     PhiUipi  ▼.  Gove,  315. 

11.  The  vendor  is  bound  to  perfect  the  title  of  his  vendee,  before  he  can  call 
upon  the  latter,  for  payment  of  the  purchase  money. 

Toledano  v.  Deshan,  330. 
13.  Where  a  vendor  allows  the  things  on  which  he  has  a  privilege,  to  be  sold 
confusedly  with  a  mass  of  other  things  belonging  to  his  vendee,  without 
making  his  claim,  the  privilege  will  be  lost.    C.  C.  3195. 

Bonnalel  v.  Raheneau,  419. 

III.  ObligcUions  of  Vendee. 

13.  The  purchaser  of  dotal  property  legally  alienated,  has  nothing  to  do  with 
the  investment  of  the  proceeds  ;  the  husband  alone  has  the  administration 
of  the  dowry.  C.  C.  3330.  All  that  the  purchaser  has  to  do  is  to  pay  the 
price  to  the  husband,  who  may  act  alone  for  the  preservation  or  recovery  of 
the  dowry.  The  proceeds  stand  in  lieu  of  the  property  itself,  and  become 
dotal.  C.  C.  3337.  If  the  husband  fail  to  reinvest  the  dotal  funds,  the 
wife  will  have  a  legal  mortgage  on  his  immovables,  and  a  privilege  on  his 
movables,  for  their  restitution.    C.  C.  3355,  3387. 

Montfort  v.  Her  Hushand,  453. 
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lY.  Rescission. 

14.  The  rule,  Qua  temporalia  sunt  ad  agendum,  sunt  .perpetua  ad  excipiendum, 
applies  only  where  a  defendant  is  in  the  exercise  of  the  rigfht,  or  in  posses- 
sion of  the  property  or  position,  attempted  to  be  taken  from  him.  It  cannot 
protect  a  party  who  has  remained  silent,  and  sofiered  a  purchaser  to  keep 
possession  daring  the  period  required  to  prescribe  an  action  of  recission. 

Lea  ?.  Myers,  8. 

15i  The  redhibitory  action  most  be  instituted  within  a  year  from  the  date  of 
the  sale  ;  the  only  exceptions  to  this  rule  being,  where  the  vendor  knew  of 
the  vice  and  neglected  to  declare  it  to  the  purchaser  ;  or,  not  being  domici- 
liated in  the  State,  absented  himself  before  the  expiration  of  the  year  fol- 
lowing the  sale,  when  the  prescription  remains  suspended  daring  bis  ab- 
sence.    C.  C.  2512.     Ogden  v.  Michel,  155. 

16.  A.  had  two  children  by  his  wife,  who,  after  his  death,  married  B.,  by 
whom  she  also  had  children,  and  6.  became  the  totor  of  the  children  of  the 
first  marriage.  B.  having  died,  C.  was  appointed  tutor  to  the  issue  of  both 
marriages,  and  aAer  the  majority  of  the  children  by  the  first  husband,  pre- 
sented his  accounts  to  the  Court  of  Probates,  both  as  their  tutor,  and  as  tu- 
tor of  the  minor  heirs  of  their  first  tutor.  On  an  opposition  to  the  approval 
of  the  account  made  by  the  heirs  of  the  first  marriage,  claiming  the  pro* 
ceeds  of  a  tract  of  land,  included  in  an  inventory  made  after  the  death  of 
the  wife,  of  the  community  which  existed  between  her  and  her  second  hus- 
band, which  had  been  adjudicated  to  the  latter  as  property  common  be- 
tween him  and  his  children,  and  which,  after  his  death,  was  sold  as  belong- 
ing to  his  succession,  it  was  proved  that  the  land  belonged  to  the  father  of 
the  opponents  before  his  marriage.  The  land  was  claimed  by  the  heirs  of 
B.,  under  an  act  of  sale  executed  by  A.  to  D.,  from  whom  they  derived 
title.  ]).  being  sworn  as  a  witness  testified,  that  the  land  had  been  convey- 
ed to  him  by  A.,  but  that  he  had  never  paid  any  part  of  the  price,  nor  taken 
possession  of  the  land,  there  being  an  understanding  between  A.  and  him- 
self, that  he  should  re-convey  the  land  when  required  ;  that  after  A's  death, 
in  consideration  of  receiving  back  a  note  he  had  given  for  the  price  from 
B.,  he  conveyed  the  land  to  B.  and  his  wife,  believing  that  thereby  the  legal 
title  thereto  would  be  vested  in  the  heirs  of  A.  The  tutors  excepted  to  the 
admissibility  of  this  evidence,  on  the  ground  that  A.  having  been  a  party  to 
the  sale  to  D.  the  opponents,  his  heirs,  cannot,  any  more  than  he  could, 
prove  its  simulation,  without  producing  a  counter-letter.  Per  Curiam,  If 
such  a  letter  had  been  taken  by  A.,  as  the  evidence  renders  probable,  it 
must  have  fallen  into  the  hands  of  B.  their  tutors  and  the  very  person  who 
they  allege  attempted  to  defraud  them.  Under  such  circumstances  they 
should,  perhaps,  be  permitted  to  prove  the  simulation  by  parol. 

Tutorship  of  Hacket,  390. 

17.  As  a  general  rule,  written  titles  are  conclusive  between  the  parties,  and 
they  are  estopped  from  contradicting  them  ;  but  third  persons,  not  parties 
to  an  act,  may  prove  its  simulation  by  parol,  or  that  an  act  purporting  to  be 
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a  sale,  was  ia  truth  a  dation  en  payemerU  for  the  benefit  of  sach  third  per- 
sons, and  this  especially  where  fraud  is  alleged.    lb. 

18.  Where  several  things  sold  together,  e.  g.  so  many  coils  of  bale  rope,  are 
independent  of  each  other,  not  forming  a  whole,  and  their  value  is  not  in- 
creased by  their  union,  a  redhibitory  action  will  lie  only  for  the  things  found 
defective,  and  the  contract  must  be  carried  into  effect  as  to  the  rest.  Such 
is  the  clear  inference  from  art.  2518  of  the  Civil  Code. 

Ledoux  ▼.  Armor f  381. 

19.  In  the  absence  of  any  expression  of  legislative  will,  proof  of  its  being  the 
commercial  custom  of  a  particular  place  as  to  certain  articles,  to  take  back 
the  whole  lot  sold,  and  to  restore  the  price  on  the  discovery  of  any  portion 
being  defective,  would  be  entitled  to  some  weight,  if  shown  to  have  existed 
long  enough  to  have  become  generally  known,  and  to  warrant  the  presump- 
tion that  contracts  were  made  in  relation  to  it ;  but  where  the  law  has  pro- 
vided a  rule,  no  customs  of  any  set  of  men  can  have  a  force  paramount  to 
the  law.    lb. 

30.  Pending  an  action  for  the  rescission  of  a  sale,  rendees  sold  the  article 
which  was  the  subject  of  the  contract,  without  the  consent  of  defendant,  or 
any  order  of  court.  Held^  that  the  return  of  the  thing  sold  is  indispensable 
to  a  recovery  in  any  redhibitory  action,  and  that  by  such  sale  the  plaintiffs 
disabled  themselves  from  recovery.     lb. 

31.  Where  the  purchaser  at  a  Sheriff's  sale,  shows  a  judgment,  execution, 
and  sale,  the  presumption  omnia  rtcte  acla^  will  arise  in  his  favor.  It  is  for 
the  opponent,  who  seeks  to  annul  the  sale,  to  destroy  this  presumption,  by 
proof  of  such  irregularities  as  must  vitiate  the  proceedings. 

New  Orleans  Gas  Light  and  Banking  Company  v.  AUen^  387. 

33.  Where,  in  an  action  to  rescind  a  sale,  on  the  ground  that  it  was  made 
with  the  view  of  giving  a  preference  to  certain  creditors  of  the  vendor,  who 
is  stated  to  be  insolvent,  the  petition  does  not  allege  that  the  purchasers 
knew  that  their  vendor  was  insolvent,  and  that  the  latter  had  not  property 
sufficient  to  pay  the  debt  of  the  petitioner ;  the  sale  cannot  be  avoided. 

New  Orleans  Gas  Light  and  Banking  Company  v.  Currell^  438. 
83.  Art.  1983  of  the  Civil  Code  is  applicable  exclusively  to  a  particular  class 
of  cases,  in  which  the  only  alleged  ground  of  nullity  is  an  undue  preference 
given  to  one  of  the  creditors  of  an  insolvent ;  while  art.  1969  applies  to  all 
other  contracts  by  which  creditors  are  injured.    lb. 

V.  Judicial  and  other  Public  Sales. 

34.  The  prescription  of  five  years,  established  by  sect.  4  of  the  act  of  lOtk 
March,  1834,  entitled  *'  an  act  relative  to  advertisements,"  as  to  *'  all  infor- 
malities connected  with  or  growing  out  of  any  public  sale  by  a  parish  judge, 
sheriff,  auctioneer,  or  other  public  officer, ''  applies  only  to  such  informali- 
ties as  relate  to  the  manner,  time,  and  place  of  making  the  advertisements 
required  by  law  for  public  sales,  and  not  to  ail  illegalities  er  nullities  whatso- 
ever.   Morton  v.  Reynolds,  26. 

35.  Where  a  Sheriff  executes  a  deed  to  the  purchaser  of  property  sold  at  a 
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jodioial  sale,  stating  therein  that  he  had  received  the  price,  he  will  be  re- 
sponsible for  any  balance  coming  to  the  debtor,  thongh  he  may  not  have 
received  any  part  thereof ;  bat  if  the  debtor,  with  a  full  knowledge  of  the 
facts,  enters  into  an  agreement  with  the  purchaser,  by  which  the  property 
is  re- conveyed  to  him  on  conditions  stipulated  between  themselves,  it  will 
be  too  late  for  him  to  complain.     Winter  v.  Zacharie,  35. 

26.  The  purchaser  at  a  sheriff^s  sale  cannot  refuse  to  pay  the  price  he  has 
bid,  on  the  ground  that  there  existed  mortgages  on  the  property  of  an  older 
date  than  that  under  which  he  purchased,  or  that  the  legal  formalities  have 
not  been  complied  with,  unless  he  has  been  disturbed  in  his  possession,  or 
has  just  reason  to  apprehend  that  he  will  be.     C.  P.  710. 

Collins  V,  Daly,  113. 

27.  Where  the  purchaser  of  property  of  a  succession,  sold  by  order  of  a  Court 
of  Probates,  fails  to  comply  with  the  terms  of  the  sale,  that  court  has  au- 
thority to  compel  a  compliance,  or  to  order  the  property  to  be  sold  anew  d 
lafoUe  enchere.    Landry  v.  Cannely,  127. 

28.  The  execution  of  an  act  nnder  private  signature,  by  the  purchaser  of  pro- 
perty at  a  succession  sale,  resold  by  order  of  the  Probate  Court  on  bis  fail- 
ure to  comply  with  the  terms  of  sale,  by  which  he  consents  to  lease  or  buy 
the  property  from  the  second  purchaser,  is  an  acquiescence  in  the  judg- 
ment divesting  his  title.     lb, 

29.  Where  the  property  of  minor  heir%  has  been  illegally  sold,  though  not 
bound  by  the  proceedings,  they  may  on  coming  of  age  ratify  the  sale,  and 
claim  the  proceeds.     Tutorship  of  Racket ,  290. 

SEQUESTRATION. 

1.  The  remedy  given  to  a  defendant,  by  proceedings  on  the  sequestration 
bond,  is  not  exclusive  of  others.     Clark  v.  Christine ,  196. 

2.  A  sequestration  can  be  issued  only  in  cases  in  which  it  is  expressly  allowed 
by  law.     Talamon  v.  Ylasse,  462. 

3.  Plaintiffs  in  an  action  t(»  annul  a  sale  of  land  made  by  their  debtor  to  a  third 
person  as  in  fraud  of  their  rights,  having  no  lien  or  privilege  upon  the  pro- 
perty, cannot  cause  it  to  be  sequestered,  pending  the  action,  on  the  ground 
that  they  are  apprehensive  that  the  purchaser  will  sell  or  incumber  it  for  the 
purpose  of  defrauding  them  and  the  other  creditors  of  the  vender ;  nor  could 
they,  were  the  land  still  in  the  possession  of  their  debtor.  C.  P.  275.  Acts 
of  7th  April,  1826,  ^  9,  and  20th  March,  1839,  ^  6.     lb. 

4.  In  ordinary  cases  of  attachment,  or  where  a  judicial  sequestrator  is  neces- 
sary, the  law  has  provided  an  officer,  to  wit,  the  sheriff,  to  take  care  of  the 
property  seized ;  but  he  is  to  act  only  in  the  event  of  the  parties  failing  to 
appoint  a  fit  and  proper  sequestrator,  or  keeper  of  their  own  selection. 

Frazier  v.  WiUcox,  617. 
6.  Art.  2941,  et  seq,  of  the  Civil  Code,  which  authorize  the  appointment,  and 
prescribe  the  duties  of  conventional  sequestrators,  do  not  prevent  parties 
from  conferring  other  powers  on  such  officers.     lb. 

Vol.  IV.  78 
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SHERIFF. 

1.  Where  a  Bheriff  ezecates  a  deed  to  the  purchaser  of  property  sold  at  a  ja- 
dicial  sale,  stating  therein  that  he  had  received  the  price,  he  will  be  respon- 
sible for  any  balance  coming  to  the  debtor,  though  he  may  not  have  receiyed 
any  part  thereof;  but  if  the  debtor,  with  a  full  knowledge  of  the  facts,  enters 
into  an  agreement  with  the  purchaser,  by  which  the  property  is  reconveyed 
to  him  on  conditions  stipulated  between  themselves,  it  will  be  too  late  for 
him  to  complain.     Winter  v.  Zackarie,  35. 

3.  A  sheriff  must,  at  his  peril,  avoid  seizing  under  execution,  property  not  be- 
longing to  the  defendant.  It  is  not  enough  that  he  should  presume,  even 
on  strong  grounds,  that  it  belongs  to  the  latter  ;  he  must  know  it. 

Duperron  v.  Van  Wickle,  39. 

3.  One  whose  property  is  illegally  seized  under  an  execution  against  another 
person,  is  not  bound,  on  being  informed  thereof,  to  gii4  any  notice  to  the 
sheriff.  He  may,  at  once,  seek  relief  by  suit ;  unless,  to  avoid  costs,  he 
choose  to  make  an  amicable  demand.  And  where  the  property  has  been 
sold  by  the  sheriff,  he  will  be  entitled  to  recover^  not  the  price  at  which  it 
was  sold)  but  its  real  value  at  the  time*     lb. 

4.  In  an  action  by  a  third  person,  against  the  sheriff  and  the  plaintiffs  in  exe- 
cution, fur  the  value  of  property  belonging  to  such  third  person^  illegally 
seized  and  sold,  and  the  proceeds  of  which  had  been  applied  in  satisfaction 
of  the  execution,  it  will  be  no  defence  on  the  part  of  such  plaintiffs  that 
they  did  not  authorize  the  seizure.  They  are  bound  to  indemnify  those  who 
have  been  injured  by  the  party  employed  to  make  the  amount  of  their  exe- 
cution.    Qui  sentit  commodum,  debet  seniire  et  onus,     lb. 

5.  Where  one  whose  property  has  been  seized  under  an  execution  against  a 
third  person  notifies  the  marshal  or  sheriff  that  the  property  seized  belongs 
to  him,  he  will  not,  by  omitting  to  lake  legal  measures  to  prevent  the  sale, 
lose  his  recourse  against  the  officer.     Wright  v.  Cain,  136. 

6.  A  purchase  by  a  deputy  sheriff  of  property  sold  by  himself  under  tL  fieri  fa- 
CUM,  is  absolutely  null.     WCluskey  v.  Webb^  301. 

See  Sequestration,  4. 
SfflPPING. 

The  master  of  a  vessel  cannot  hypothecate  her  for  a  preexisting  debt,  and  the 
necessity  for  the  loan  must  be  shown  to  have  existed  at  the  time  it  was 
made.  The  bond  is  not  evidence  of  this  necessity,  nor  of  the  absence  of 
other  means  of  obtaining  the  money.  This  must  be  shown  aliunde^  and 
otherwise  than  by  the  statement  of  the  master,  who  cannot  acquire  authority 
from  his  own  assertions.     Clark  ▼.  Laidlaw^  346. 

SIMULATION. 

See  Fravo. 
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STATUTES,  CITED,  EXPOUNDED,  &c. 

L  Statutes  of  the  United  States. 
II.  Statutes  of  the  State, 
III.  Statute  of  Pennsylvania, 

I.  Statutes  of  the  United  States, 

1789,  September  24.     Jadiciary  act.     West  t.  His  Creditors^  88. 

1793,  March  3.     Amending  judiciary  act  of  1789.     lb. 

1830,  May  5.  Authorizing  Registers  of  the  Land  Office  in  Louisiana  to  re- 
ceive entries  of  lands  in  certain  cases.  Kittridge  t.  Breaud, 
79. 

1841,  Augast  19.     Establishing  uniform  system  of  bankruptcy.     West  v.  His 

Creditors,  88. 

11.  Statutes  of  the  State. 

1810,  March  24.    Recording  of  mortgages  and  other  notarial  acts.     Succes' 

sion  of  Falconer i  6. 

1813,  March  26.    lb. 

1814,  March  14.     Incorporation  of  Catholic  Church  of  St.  Francis  of  Pointe 

Couple.     Church  of  St.  Francis  of  Pointe  CoupSe  T.  Martin,  62. 

1815,  January  30.  State  Taxes.     Voisin  ▼.  Guillet,  267. 

,  March  25,  ^  12.     Duty  of  clerks  of  court  as  to  fines  to  be  collected  by 

Sheriff.     Inhabitants  of  New  Orleans  t.  Hozey,  378. 

1817,  February  20.     Voluntary  surrender  of  property.      Cougot  t.  Four- 

nier,  420. 

1818,  March  13.    Election  of  doroicil  as  to  promissory  notes  in  favor  of  banks 

Union  Bank  of  Louisiana  ▼.  Lattimore,  342. 

,  18.     Creating  offices  of  Surveyor  General  and  Parish  Surveyors, 

Buisson  y.  Grant,  360. 

1823,  March  27.     Incompetency  of  maker  of  bill  or  note,  as  a  witness. 

Johnson  v.  Marshall,  157. 

1824,  April  12,  ^  16.      Repealing  articles  of  Civil  Code  inconsistent  with 

Code  of  Practice.     Vance  v.  Lafferanderie,  340. 

1825,  February  19.    Amending  art.  341  of  Civil  Code  as  to  tutors.     Tutor- 

ship of  Hacket,  291. 
1820,  April  7,  ^  &.    Amending  Code  of  Practice — sequestrations.     Talamon 

▼.  Ytasse,  462. 
,  ^  11. Commissions  to  take  testimony.     Slidell  y. 

Rightor,  59. 

1827,  January  31.     Emancipation  of  slaves.     Nimmo  ▼.  Bonney,  176. 

,  March  13.  Protests  of  bills  and  notes.     Johnsons.  Marshall,  157. 

, 20,  §  5.     Conveyances  of  immoveables  and  slaves  in  Parish  of 

Orleans.     Brassac  ▼.  Ducros,  335. 

1828,  March  25,  ^  13.    Actions  against  heirs  after  partition  of  successions. 

Picou  V.  Dussuau,  412. 
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1838,  March  35,  ^  95.    Abolishing  rales  of  proceedings  in  force  before  pro- 

mulgation  of  Code  of  Practice.     Union  Bank  of  Lou- 
isiana r,  Laiiimorti  849. 
1829,  Febniary  7.     Roads  and  levies— rights  of  undertaker  of  improTemenU 
to  seize  and  sell  land.     Netocomb  ▼.  Police  Jury  of  East  Baton 
Rouge,  233. 

1832,  April  3.    Opening  and  improTement  of  Streets,  &c.  in  New  Orleans. 

Application  of  Mayor  ^c.  of  New  Orleans  for  widening  of  Roffignac 
Street,  357. 

1833,  February  26,  ^  1.    Charter  of  First  Congregational  Church  of  New 

Orleans.  First  Congregational  Church  of  New  Orleans  t.  Hen- 
derson, 209. 

1834,  March  10,  ^  4.    Relative  to  advertisements — ^prescription  agunst  in- 

formalilies  in  sales  by  public  officers.  Morton  v.  Reynolds^  26. 
McGluskeyy.  Webb,ZOl. 

1835,  April  1,  ^  20,  27.     Charter  of  Exchange  and  Banking  Company  of 

New  Orleans.  Commissumers  of  the  Exchange  and  Bankijig  Qom- 
pany  of  New  Orleans  v.  Bein,  225. 

1836,  February  25.    Charter  of  Merchants  Bank  of  New  Orleans.     Frazier 

V.  WiUcox,  517. 

1837,  March  13.    Voluntary  surrender  of  property  and  settlement  of  succes- 

sions.    MontUly  v.  His  Creditors,  142.     Nimmo  v.  Bonney,  176. 

,  March  13.    Expediting  construction  of  New  Orleans  and  Nashville 

Rail  Road.  State  v.  New  Orleans  and  Nashville  Rail  Road  Com- 
pany, 231. 

,  March  13.     Limited  or  anonymous  partnerships.    Frazier  r.  WiUcor^ 

517. 

1838,  March  12.    Amending  act  of  13th  March,  1837,  relative  to  the  New 

Orleans  and  Nashville  Rail  Road  Company.  State  v.  New  Orleans 
and  Nashville  Rail  Road  Company,  231. 

,  March  12.    Collector  of  State  taxes  on  lands,  &c,  in  Parish  of  Orleans. 

Voisin  V.  Guillet,  267. 

1839,  March  20,  ^  6.    Amending  Code  of  Practice — sequestrations.     Tala- 

mon  V.  Ytasse,  463. 
,  §    7.     ■  demands  in  reconvention.    Mayo  r.  Savo^ 

ry,  1.     Clark  v.  Christine,  196. 


,  t  17.    commissions  to  take  tesMniony .     Clark  ▼. 

Savory,  1. 

J  ^  19.    -^— —  error  and  irregularities  in  appeals.    Du^ 

perron  v.  Van  Wickle,  39. 
1840,  February  28.    Collector  of  State  texes  on  lands,  &c.  in  Parish  of  Or- 
leans.    Voisin  V.  Guillet,  267. 

,  March  28,  ^  10.    Abolishing  imprisonment  for  debt—presamption  of 

fraud.     Hanna  v.  Auter,  221. 
— ■^— ^—    Supplementary  to  act  of  same  date  abolishing  imprisonment 

for  debt.    Phillips  v.  Hawkins^  818. 
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1841,  Febmary  27.    Reoasation  of  jadgres  in  third,  ninth,  and  tenth  judicial 

districts.    Penny  t.  Weslan,  165. 
,  March  6.    Amending  charter  of  First  Congregational  Charch  of  New 

Orleans.    Firsi  dmgregatianal  Church  of  New  Orleans  r,  Hender- 

«on,  909. 
1849,  Febraary  5.     ReTiving  charters  of  banks  in  New  Orleans.      Union 

Bank  of  Louisiana  v.  Erwin,  458.      Slate  v.  Union  Bank  of  New 

Orleans^  499. 
,  Febraary  34.    To  prerent  farther  violations  of  law  by  the  banks. 

State  ▼.  Union  Bank  oj  Louisiana^  499. 
— ,  March  14.  Liquidation  of  banks.     White  7.  Commissioners  of  the  Mer- 
chants Bank  of  New  Orleans,  363. 
,  March  39.     Exempting  certain  rights  from  seizure  under  a  Ji,  fa. 

Vance  ▼.  Lafferanderie,  340.  * 

TIL  Statute  of  Pennsylvania. 

Charter  of  the  Bank  of  the  United  States  of  PeonsyWania.    Frazier  v.  Will- 
cox,  517. 

SUBROGATION. 

See  Surety,  4,  5. 

SUBSTITUTION. 
See  Donations  Mortis  Causa,  7,  8,  11,  12. 

SUCCESSIONS. 

I.  Jurisdiction  in  matters  of  Succession. 
II.  Of  Executors,  Administrators,  and  Curators. 

III.  Inventory  of  Effects. 

IV.  Heirs  and  Legatees. 

v.  Claims  agaitist  Siuxessions. 
TI.  Prescription  as  affecting  Successions. 
TIL  Sale  of  Property, 

I.  Jurisdiction  in  Matters  of  Succession. 

I.  The  ordinary  tribunals  have  jurisdiction  of  suits  against  heirs,  whether 
minors  or  of  age,  in  all  cases  where  an  esute,  afVer  having  been  adminis- 
tered by  a  curator,  testamentary  executor,  or  tutor  of  a  beneficiary  heir, 
has  come  into  their  possession,  or  has  been  absolutely  accepted  ;  while  the 
coarts  of  probate  have  exclusive  cognizance  of  all  claims  for  money  against 
•Qceessions  onder  the  management  of  curators,  testamentary  execntors,  or 
administrators.    C.  P.  934,  995,  996.     Babin  v.  Dodd,  20. 
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2.  Claims  as^ainst  miDors,  interdicted  or  absent  pereons,  whose  estates  are 
administered  by  curatorSi  may  be  recovered  before  the  ordinary  tribunals. 
It  is  no  objection  to  the  exercise  of  such  jurisdiction,  that  courts  of  probate 
have  alone  the  means  and  right  of  fixing  the  amount  which  a  tutor  may 
allow  for  the  expenditures  of  his  ward.  Proof  of  the  means  and  revenue 
of  the  latter  may  be  adduced  before  either  tribunal ;  nor  would  any  judg- 
ment of  an  ordinary  court,  allowing  the  claim,  interfere  with  the  powers  of 
the  court  of  probate,  when  auditing  the  tutor's  accounts,  to  reject  such  por- 
tion of  the  sum  paid  under  the  judgment  as  might  be  found  to  exceed  the 
revenue  of  the  ward  ;  as  the  tutor  would  be  liable  for  any  illegal  acts  or 
contracts  made  by  him,  on  which  such  judgment  was  rendered.     lb, 

3.  The  Court  of  Probates  having  jurisdiction  of  actions  for  the  partition  of 
successions,  must  necessarily  inquire  what  property  composes  the  estate  to 
be  partitioned,  and  have  power  to  decide  upon  questions  of  title  incidental  to 
the  main  question  of  partition,  though  without  jurisdiction,  under  other  cir- 
cumstances, to  decide  such  a  question.    Penny  v.  Weston^  165. 

4.  Courts  of  ordinary  jurisdiction  have  exclusive  coRfnizance  of  actions  to  an- 
nul a  partition  of  slaves,  made  among  the  heirs  of  a  succession. 

Clark  V.  Christine,  196. 

5.  Courts  of  Probate  have  concurrent  jurisdiction,  with  the  District  Courts, 
of  an  action  by  the  heir  for  the  settlement  and  partition  of  the  community 
which  existed  between  a  husband  and  wife,  afVer  its  dissolution  by  the  death 
of  the  latter  ;  and  the  circumstance  of  the  defendant's  denying  the  heirship 
of  the  plaintiff,  and  alleging  himself  to  be  the  heir,  can  in  no  manner  change 
the  nature  or  object  of  the  action,  so  as  to  deprive  the  Court  of  Probates  of 
its  jurisdiction.  Nor  can  its  jurisdiction  be  affected  by  the  fact  that  the 
plaintiff's  right  to  inherit  must  be  determined,  before  proceeding  to  examine 
the  issues  relative  to  the  settlement  and  liquidation  of  the  conununity  ;  the 
competency  of  the  court  being  determined  by  the  nature  of  the  legal  rights 
which  the  plaintiff  seeks  to  enforce,  and  not  by  the  question  of  his 
right  to  recover.     Babin  v.  Nolans  278. 

6.  Airt.  996  of  the  Code  of  Practice  which  provides,  that  when  an  estate  "  is 
in  the  possession  of  heirs,  either  present,  or  represented  in  the  State, 
though  all  or  some  of  them  be  minors,  actions  for  debts  due  from  such  suc- 
cessions shaU  be  brought  before  the  ordinary  tribunals,  either  against  the 
heirs  themselves,  if  they  be  of  age,  or  against  their  curators  if  they  be  un- 
der age  or  interdicted,"  applies  to  estates  accepted  absolutely,  or  to  those 
which,  after  having  been  administered  by  a  curator,  testamentary  executor, 
&c.,  have  come  into  the  possession  of  the  heirs.  If  the  heirs  be  all  of  age, 
and  accept  unconditionally,  they  are  immediately  put  in  possession  of  all  the 
property,  and  are  suable  before  the  ordinary  tribunals  for  their  virile  portion 
of  the  debts,  as  if  contracted  by  themselves.  If  some  are  minors,  the  suc- 
cession cannot  be  accepted  by,  nor  for  them,  hot  with  the  benefit  of  inven- 
tory. When  thus  accepted,  it  cannot  be  administered  partially,  but  the 
whole  estate  must  be  placed  under  the  management  of  an  administrator,  and 
no  part  comes  legally  into  the  possession  of  the  heirs  as  such|.  until  the  ad- 
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miniatntion  is  terminated,  or  a  partition  is.  legally  made  among  the  heirs. 
Until  such  administration  or  partition,  the  estate  most  be  administered  un- 
der the  authority  of  the  Court  of  Probates,  in  which  it  was  opened,  and  all 
claims  for  money  against  it  must,  under  arts.  924,  ^13,  and  083  of  the  Code 
of  Practice,  be  presented  there  for  settlement.  C.  C.  1002  1040,  1051. 
C.  P.  992.    Act  25th  March,  1828,  ch.  83,  ^  13. 

Picou  v.  Dussuauy  412. 

See  Courts,  10. 
II.  Of  Executors^  Administrators,  and  Curators. 

7.  The  executors  appointed  by  the  testator,  or,  in  case  of  their  failure  to  act, 
a  dative  testamentary  executor,  are  the  only  persons  competent  to  carry  the 
provisions  of  a  will  into  effect. 

Slate  V.  Judge  of  Probates  of  New  Orleans,  42. 

8.  Action  by  the  heirs  against  the  executors  to  recover  the  possession  of  cer- 
tain slaves  until  they  can  be  legally  emancipated,  in  compliance  with  the 
will  of  the  testator  and  the  value  of  their  services  from  the  death  of  the  an- 
cestor :  Held,  that,  the  petitioners  having  proved  their  heirship  only  on  the 
trial  of  the  cause,  the  executors,  who  are  rightfully  in  possession  of  the 
slaves  and  bound  to  keep  them,  are  not  accountable  for  the  value  of  their 
services.     Nimmo  v.  Bonney,  176. 

9.  A  testamentary  executor,  to  whom  the  deceased  bequeathed  a  certain  sum 
as  a  recompense  for  services  rendered  by  him,  and  as  an  evidence  of  the 
friendship  of  the  testator,  and  who  has  accepted  the  bequest,  cannot  claim 
any  commission  for  his  services,  unless  the  testator  formally  expressed  his 
intention  that  such  legacy  should  be  over  and  above  the  commissions.  C. 
C.  1679.  Nor  where,  after  the  expiration  of  his  term  as  executor,  he  has 
continued  to  act  as  administrator  in  the  settlement  of  the  estate,  can  he 
charge  any  commission  in  the  latter  capacity.  His  legacy  stands  in  lieu  of 
all  commissions,  in  the  administration  of  the  estate. 

Succession  of  Cuadlu,  397. 

10.  Where  one  who  has  acted  as  curator  of  a  succession,  and  failed  to  pay 
over  funds  which  came  into  his  hands  as  such,  makes  a  voluntary  surrender 
of  his  property  to  his  creditors,  under  the  act  of  20th  February,  1817,  the 
surety  on  his  bond  as  curator  may  oppose  his  surrender.  C.  C.  3026.  The 
failure  or  neglect  of  a  creditor  to  oppose  the  surrender,  cannot  operate  a  re- 
lease of  the  surety.  Per  Curiam :  The  effect  of  the  surrender  was  only  to 
discharge  the  debtor  from  imprisonment ;  it  did  not  release  him  from  the 
payment  of  his  debts.     Cougot  v.  Foumier,  420. 

III.  Inventory  of  Effects. 

11.  The  principal  obji^ct  of  the  law  requiring  a  public  inventory  to  be  made  of 
all  the  effects,  moveable  and  immoveable,  of  a  succession  or  community,  is 
to  establish  the  existence  of  all  the  property,  and  to  show  the  whole  amount, 
or  value  thereof.  C.  C.  1098,  1099,  1100,  1101.  Such  an  inventory  is  to 
serve  us  as  the  basis  of  the  settlement  of  the  estate,  so  far  as  it  shows  the 


624  INDEX. 

effects  belonging  to  it,  bat  is  not  eonclasive  proof  of  the  real  Taloe  of  the 
property,  nor  the  exclosive  criterion  by  which  those  who  are  interested,  are 
to  be  charged  in  the  parti  lion  and  settlement  of  the  estate.  Save  where 
the  law  has  declared  in  positive  terms  that  the  property  inventoried  shall  be 
taken  at  the  estimated  value.,  such  estimation  is  not  conclusive.  \ 

Babin  v.  Nolan,  278. 

17.  Heirs  and  Legatees. 

12.  One  who  claims  to  be  pot  in  possession  of  an  estate  as  nniversal  legatee, 
must  proceed  contradictorily  with  the  testamentary  executors,  or  dative  tes- 
tamentary execator ;  if  there  be  neither,  he  must  cause  a  dative  testamen- 
tary executor  to  be  appointed.  C.  C.  1000,  1001,  1003,  1003.  And  so  of 
successions  administered  by  curators.     C.  C.  1181. 

State  ▼.  Judge  of  Probates  of  New  Orleans,  4S. 

13.  Minor  heirs,  who  have  not  acccepted,  roost  be  considered  (saving  their 
right  to  accept  at  a  future  time,)  as  strangers  to  the  succession. 

Leonard  v.  Fluker,  148. 

14.  Where  by  the  death  of  a  minor  child,  its  mother  becomes  seized  of  all  the 
rights  of  the  former  to  the  succession  of  the  father,  no  preliminary  steps  are 
required  to  be  taken  by  the  mother,  in  the  nature  of  an  additio  httreditatis 
to  complete  her  right,  in  order  to  commence  an  action  against  the  other 
heirs  for  a  partition  of  the  succession.    Penny  v.  Weston,  165. 

16.  An  action  of  debt  against  an  heir  may  be  premature,  before  he  has  signi- 
fied his  intention  to  accept  the  succession,  and  in  an  action  of  partition,  under 
such  circumstances,  the  defendant  might  disclaim ;  but  the  plaintiff  is  not 
bound,  in  the  first  instance,  to  institute  any  proceeding  to  compel  him  to  as- 
sume the  quality  of  heir.    lb. 

16.  Where  in  an  action  for  the  partition  of  a  succession,  in  which  a  settlement 
of  all  claims  among  the  heirs  ought  properly  to  be  gone  into,  an  act  signed 
by  the  tutrix  of  the  minor  heirs,  waiving  her  mortgage  as  tutrix  on  a  tract 
of  land,  had  been  given  in  evidence,  a  promissory  note  executed  as  evidence 
of  the  debt  secured  by  the  mortgage,  may  be  received  to  rebut  the  presump- 
tion of  payment  resulting  from  the  release  of  the  mortgage.    lb. 

17.  One  who  has  accepted  a  remunerative  legacy,  will  be  bound  by  the  accep- 
tance. If  he  considered  himself  entitled  to  claim  a  larger  sum  for  his  ser- 
vices, he  should  have  renounced  the  legacy,  and  have  claimed  as  a  creditor. 

Succession  of  CucuUu,  397. 

See  Donations  Mortis  Causa,  6. 
V.  Claims  against  Successions. 

18.  The  privilege  of  the'  lessor  on  the  moveables  found  in  the  boose,  yields  to 
that  for  the  funeral  expenses  of  the  debtor  and  family,  where  there  is  no 
other  source  from  which  they  can  be  paid ;  but  it  must  be  placed  on  the  tab- 
leau of  distribution  immediately  after  such  ej^penses. 

Succession  of  Devine,  366. 

19.  A  claim  for  a  sum  of  money  against  a  succession,  should  not  be  engrafted 
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on  a  proceeding,  the  object  of  which  is  to  call  upon  the  heirs  to  declare 
whether  they  accept  or  refuse  the  estate.  Where,  under  such  a  proceeding, 
the  heirs  of  fall  age  fail  to  answer  whether  they  accept  or  renounce,  they 
may  be  declared  unconditional  heirs,  and  liable  to  be  sued  as  such.  C.  C. 
1039.  But  as  to  minors,  no  judgment  of  any  kind  can  be  rendered  against 
them.  They  can,  under  no  circumstances,  be  considered  as  having  accept- 
ed absolutely  ;  (C.  C.  346 ;)  but  must  be  regarded  as  heirs  of  age,  accepting 
with  the  benefit  of  inventory.  The  succession  should  have  been  put  under 
administration,  as  provided  by  art.  1040  of  the  Civil  Code. 

Picou  ▼.  DussuaUf  413. 

See  Donations  Mortis  Causa,  10. 

VL  Prescription  (ts  affecting  Successions. 

90.  Under  the  provision  of  the  Code  of  1808,  book  3,  title  1,  art.  74,  which 
declares  that  '*  until  the  acceptance  or  renunciation,  the  inheritance  is  con- 
sidered as  a  fictitious  being,  representing  in  every  respect  the  deceased,  who 
was  the  owner  of  the  estate,"  prescription  ran  against  a  vacant  succession, 
although  minora  were  interested.    Leonard  v.  Ftuker,  148. 

VII.  Sale  of  Property. 

SI.  Article  1265  of  the  Civil  Code,  which  provides  that  "  any  co-heir  of  age, 
at  the  sale  of  the  hereditary  eflTects,  can  become  a  purchaser  to  the  amount 
of  the  portion  owing  to  him  from  the  succession,  and  is  not  obliged  to  pay 
the  surplus  of  the  purchase  money  over  the  portion  coming  to  him,  until  this 
portion  has  been  definitively  fixed  by  a  partition,^'  does  not  apply  to  the  case 
of  a  husband  who  resists  the  payment  of  a  note  executed  by  him,  in  the 
hands  of  the  administrator  of  the  succession  of  the  payee,  on  the  ground 
that  his  wife  is  an  heir  of  the  deceased.     Landry  v.  Le  Blanc,  37. 

23.  Where  the  purchaser  of  property  of  a  succession,  sold  by  order  of  a  Court 
of  Probates,  fails  to  comply  with  the  terms  of  the  sale,  that  court  has  autho- 
rity to  compel  a  compliance,  or  to  order  the  property  to  be  sold  anew  a  la 
folle  enchere,    Landry  ▼.  Comtely^  137. 

23.  The  execution  of  an  act  under  private  signature,  by  the  purchaser  of  pro- 
perty at  a  succession  sale,  resold  by  order  of  the  Probate  Court  on  his  failure 
to  comply  with  the  terms  of  sale,  by  which  he  consents  to  lease  or  boy  the 
property  from  the  second  purchaser,  is  to  acquiescence  in  the  judgment  di- 
vesting  his  title.    lb. 

SUMMARY  PROCEEDINGS. 

Injanctions,  arresting  summary  proceedings,  apparently  authorized  by  the  par- 
ties, are  required  by  the  Code  of  Practice,  (arts.  740,  741,  Ibl^  756,)  to  be 
tried  summarily ;  bat  the  parties  cannot  be  deprived  of  any  of  the  means  of 
procuring  evidence,  within  a  reasonable  delay.    Slidell  v.  Bightort  59. 
Vol.  IV.  79 
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81TRETY, 

1.  In  a  qoestion  aa  (o  the  aafiicieney  of  the  aqrety  on  an  attachment  bond,  his 
actual  means,  and  not  the  amount  for  which,  from  the  nature  of  the  case, 
he  may  be  nltimately  liable,  must  be  looked  to.    C.  C.  3011,  3012,  3033. 

Lard  r.  Sitroiherj^b. 

9.  In  an  action  by  the  payee,  against  the  endorsers  of  a  note  who  put  their 
names  on  it  merely  to  secure  its  payment,  the  latter  most  be  viewed  as 
sureties,  and  as  such  will  be  entitled  to  avail  themselyea  of  all  the  pleas 
Dot  personal  to  the  principal,  of  which  he  could  take  advantage.  C.  C. 
2908.     Johnson  v.  Marshall^  157. 

3.  Where  one  not  a  party  to  a  bill  or  note,  puts  his  name  upon  it,  he  will  be 
presumed  to  have  done  so  as  surety.     QUbert  v.  Cooper^  161. 

4.  Plaintiff  having  paid  A.  the  amount  of  a  judgment,  for  which  he  had  be> 
come  liable,  as  surety  of  B.  on  an  appeal  bond,  obtained  in  February,  1849, 
a  judgment  subrogating  him  to  all  the  rights  of  A.,  who,  in  December,  1840, 
had  recovered  judgment  against  defendant,  as  surety  of  B.,  on  a  bail  bond 
executed  at  the  beginning  of  the  original  suit,  sued  to  revoke  a  sale  made  by 
defendant  in  December,  1840,  as  fraudulent ;  Held,  that  the  prescription  of 
one  year,  established  by  art.  1989  of  the  Civil  Code,  must  bar  any  action 
against  defendant,  by  A. ;  that  plaintiff,  being  subrogated  to  A.'s  rights,  can 
have  no  greater  rights  than  he  had  ;  that  the  judgment  of  subrogation  of 
February,  1842,  is  not  one  rendered  against  the  defendant  within  the  mean- 
ing of  art.  1989  ;  and  that  the  prescription  did  not  commence  to  run  from 
its  date,  but  from  that  of  the  judgment  of  A.  against  the  defendant,  obtained 
in  December,  1840.     Walker  v.  Vaudry^  395. 

5.  Where  the  holders  of  a  note,  the  payment  of  which  the  makers  guarantied 
by  the  pledge  of  another  note  secured  by  mortgage,  do  any  act  by  which  the 
mortgage  is  destroyed,  the  endorsers  of  the  first  note  will  be  released,  they 
having  a  right  to  be  subrogated  to  the  mortgage.     C.  C.  3030. 
Commissioners  of  the  Merchants  Bank  of  New  Orleans  ▼.  CordevioUe,  506. 

See  Bail*    Contracts,  3,    Successxons,  10, 

SURVEY, 

The  aot  of  18th  March,  1818,  creating  the  offices  of  Surveyor  General  and 
Parish  Surveyor,  contains  nothing  indicating  an  intention  to  prevent  any 
municipal  corporation  within  a  parish,  from  appointing  their  own  surveyors, 
or  making  it  the  duty  of  owners  of  property  to  employ  the  surveyors  ap- 
pointed by  the  State,  and  no  other ;  and  arts.  628,  829  of  the  Civil  Code 
mainly  relate  to  cases  of  dispute  between  adjoining  proprietors  as  to  the 
boundaries  between  their  lands.  Although  the  formalities  prescribed  by 
these  articles  are  required  to  be  fulfilled  by  a  sworn  officer  of  the  State,  for 
the  purpose  of  fixing  permanently  the  limits  of  property,  it  does  not  follow 
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that  a  surveyor  appointed  by  a  monicipal  corporation,  or  any  other  not  com- 
missioned by  the  State,  cannot  be  employed  by  a  proprietor  desirous  of  hav- 
ing his  land  surveyed  and  its  limits  ascertained  ;  but  such  survey  and  fixing 
of  limits,  will  not  have  the  same  binding  effect  upon  his  neighbor,  as  if  made 
by  the  Parish  Surveyor,  nor  will  the  proch  verbal  prove  itself,  or  obtain 
full  faith  in  the  courts  of  this  State.    Bui^son  v.  Grants  360. 

TAXES,  COLLECTOR  OF  STATE. 

The  act  of  12th  March,  1838,  creating  the  office  of  Collector  of  State  taxes  on 
landed  property,  slaves,  and  vehicles  for  the  parish  of  Orleans,  contem- 
plates and  provides  that  a  collector  of  State  taxes  for  that  parish  shall  be 
appointed  every  year,  for  the  special  purpose  of  collecting  the  taxes  due  on 
the  assessment  roll,  made  for  and  during  the  year  of  his  appointment,  with- 
out any  reference  to  the  collection  of  the  balance  of  the  taxes  remaining 
due  for  the  preceding  year.  The  bond  required  rdates  exclusively  to  the 
assessment  made  during  the  year  of  the  appointment.  And  under  the  act 
of  38th  February,  1840,  amending  that  of  12th  March,  1838,  though  another 
person  may  have  been  appointed  collector  for  the  next  year,  the  collector 
of  the  preceding  year  is  authorized,  and  bound  to  retain  the  assessment  roll 
and  receipts  for  taxes  uncollected  at  the  end  of  his  year,  and  to  proceed 
with  the  collection  of  such  taxes  until,  according  to  the  terms  of  his  con- 
tract with  the  State,  he  shall  have  collected  and  accounted  for  all  the  State 
taxes  for  the  year  for  which  he  was  appointed.  The  appointment  of  a  new 
collector  does  not  destroy  the  commission  of  his  predecessor. 

Voisin  V.  CruilUt,  267. 

THIRD  PERSONS. 

A  wife  who  has  renounced  the  community  of  acquits^  must  be  regarded  as  a 
third  person  in  relation  to  sales  of  community  property  made  during  the 
marriage  ;  and  every  ^hing  done  during  the  marriage  in  relation  to  the  sale 
or  alienation  of  property,  must  be  viewed  as  done  by  the  husband  alone. 

Brassac  v.  Ducros,  335. 

TREATY  OP  PARIS. 

The  third  article  of  the  treaty  of  Paris,  of  the  30th  April,  1803,  between  the 
United  States  and  the  French  Republic,  by  which  the  territory  of  Louisiana 
was  ceded  to  the  former,  ceased  to  have  any  effect  afler  the  admission^of 
Louisiana  into  the  Union,  on  the  30th  ApHl,  1812. 

Church  of  St.  Francis  ofPainte  CoupSe  y.  Martin^  62. 

TRUL. 

Where  an  inferior  judge  refuses  to  try  a  cause  at  issue  between  the  parties 
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OD  the  ground  that  others  unknown,  may  be  interested,  and  should  be  made 
parties,  a  mandamus  will  be  granted  to  compel  him  to  proceed.  If  those 
who  are  interested  and  informed  of  the  proceedings,  do  not  appear  to  protect 
their  rights,  they  must  bear  the  consequences ;  and  those  who  are  neither 
parties  nor  priyies  to  the  proceedings  cannot  be  affected  by  the  judgment. 

State  ▼.  Judge  of  the  Commercial  Courts  227. 

USURY. 

1.  A  promise  to  pay  usurious  interest  is  not  such  a  natural  obligation  as  will 
form  a  good  consideration  for  a  legal  contract.  A  natural  obligation  Lb  one 
which  cannot  be  enforced  by  action,  but  which  Lb  binding  in  conscience  and 
according  to  natural  justice.  C.  C.  1750,  ^  2.  To  perform  a  promise  is  a 
matter  of  conscience  ;  and  if  a  contracti  not  illicit  or  immoral,  but  to  en- 
force which  the  law  gives  no  remedy  is  actually  performed,  as  where  usu- 
rious interest  has  been  paid,  the  money  cannot  be  recovered.  But  the  con- 
tinuance of  a  promise,  contrary  in  itself  to  law,  cannot  be  enforced,  how- 
ever often  the  parties  may  change  the  evidence  of  it. 

Rosenda  v.  Zabrukie,  493. 

2.  Where  a  contract  stipulates  for  usurious  interest,  the  creditor  can  only  re- 
cover the  principal  debt.    lb. 

3.  Nothing  in  the  charter  of  the  Bank  of  the  United  States  created  by  the 
State  of  Pennsylvania,  prohibited  it  from  making  loans  in  Louisiana,  at  the 
highest  rate  of  interest  allowed  by  the  laws  of  the  latter  State  ;  and  such 
loans  are  not  usurious,     Frazier  v.  WillcoXf  517. 

VERDICT. 

Where  in  an  action  to  recover  possession  of  plans,  books,  &e.,  there  is  a 
verdict  for  the  restoration  of  certain  plans  and  books,  and  in  default  thereof, 
condemning  the  defendant  to  pay  a  fixed  sum,  a  new  trial  must  be  allowed, 
that  the  verdict  may  determine  what  sum  shall  be  paid  on  failure  to  deliver 
each  particular  pkin  or  book.  « 

Commercial  Bank  of  New  Orleans  ▼.  Stein^  189. 

WARRANTY. 

See  Sale,  9,  10. 

WILL. 

See  Donations  Mortis  Causa. 


END  OF  VOLUME  IV. 
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